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ANALYSIS OF THE EFFECTIVENESS OF THE LAW
«ON INTERNATIONAL TREATIES OF THE REPUBLIC OF
KAZAKHSTAN»

Kaliakperova Elena Nikolaevna®

Professor of the Department of Jurisprudence of the East Kazakhstan University named after
Sarsen Amanzholov, Doctor of Law, Associate Professor; Ust-Kamenogorsk, Republic of
Kazakhstan; e-mail: Elenamanina@mail.ru

Sadykanova Zhanna Yesimbekovna

Associate Professor of the Department of Jurisprudence of the East Kazakhstan University named
after Sarsen Amanzholov, candidate of legal sciences; Ust-Kamenogorsk, Republic of Kazakhstan,;
e-mail: zhan_na_sad@mail.ru

Abstract. Recently, the interest of the scientific community in the problems of designing
international treaties has increased significantly, which is explained by a number of reasons.
Firstly, the limits of legal regulation of international relations are expanding and, accordingly, the
requirements for the quality of treaty acts, the consistency and coherence of their legal structures
are increasing. Secondly, in the context of the internationalization of law, there is a convergence
of international and national legal systems, the assertion of the priority of universally recognized
principles of international law over national legislation, which implies the unification of many
institutions of law, including law-making mechanisms [1].

The Law of the Republic of Kazakhstan «On International Treaties of the Republic of
Kazakhstany (hereinafter referred to as the Law) determines the procedure for concluding,
implementing, amending and terminating international treaties.

International treaties of the Republic of Kazakhstan are concluded, implemented, amended
and terminated in accordance with the Constitution of the Republic of Kazakhstan, generally
recognized principles and norms of international law, the provisions of the international treaty
itself, the Vienna Convention on the Law of International Treaties, this Law and other legislative
acts of the Republic of Kazakhstan.

The Address of the President of the Republic to the people of Kazakhstan «Strategy
«Kazakhstan-2050»: New political course of an established state» sets specific tasks for a
consistent and predictable foreign policy, which is based on strengthening regional and global
security. Only a world based on international treaties, where the obligations stipulated in them
must be strictly observed, can be safe.

The authors analyzed the effectiveness of the Law «On International Treaties of the Republic
of Kazakhstan» and proposed new solutions to this issue.

Keywords: international treaties, cooperation, analysis, reservations, EAEU, legislation

1 The author for correspondence
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AHAJIN3 DO®OPEKTUBHOCTH 3AKOHA
«O MEXKJAYHAPOJHBIX 1OTOBOPAX
PECNIYBJUKHU KABAXCTAH»

Kaimakneposa Ejena Hukoiiaesna

Ipogheccop raghedpul opucnpyoenyuu Bocmouno-Kazaxcmanckoz2o ynueepcumema umeHu
Capcena Amandiconosa, 0okmop opuoudeckux Hayx, ooyenm, 2. Yemo-Kamenoeopck, Pecnybnuxa
Kaszaxcman, e-mail: Elenamanina@mail.ru

CanbikanoBa Kanna Ecum0exoBHA

Accoyuuposannnwiii npogeccop kapedpwi wpucnpydenyuu Bocmouno-Kasaxcmanckoeo ynugep-
cumema umenu Capcena Amandiconosa, KaHouoam wpuOUecKux Hayk, 2.Ycemo-Kamvenocopck,
Pecnyonuxa Kazaxcman, e-mail: zhan na_sad@mail.ru

AHHOTaUMA. B nocnednee 8pems unmepec Hay4Ho 0ouecmeeHHOCmu K npooiemMam KOHCmp)y-
UPOBAHUS MENCOYHAPOOHBIX 002080P08 3HAUUMENLHO 803POC, YMO 00BACHAEMC S PAOOM NPUYUH.
Bo-nepeuvix, pacuupsiomcs npedensvt npagogo2o pezyiuposanus MexcoyHApOOHbIX OMHOULeHUL
U, COOmMBemcmeenHo, 803pacmaiom mpebo8aHus K Kaiecmsy 002080PHbIX AKMO8, CO2NACOBAHHO-
CMU U CIANCEHHOCTNU UX IOPUOUYECKUX KOHCMPYKYull. Bo-emopuix, 6 yciosusx unmeprayuoua-
JAU3AYUU NPABA NPOUCXOOUM CONUNCEHUE MEHCOYHAPOOHOU U HAYUOHATILHBIX NPABOBLIX CUCTEM,
ymeepacoenue npuopumema oouenpusHaAHHbIX NPUHYUNOE MEXCOYHAPOOHO20 NPABa nepeo Hayu-
OHATILHBIM 3AKOHOOAMENbCMEOM, YUMo npeonoazaem YHUGUKAYUo MHO2UX UHCIUMYMO8 npasd,
6 MOM Yucie MexaHuzmMos npagomeopiecmasa [1].

3akon Pecnybnuxu Kazaxcman « O mexcoynapoonsix docosopax Pecnyonuku Kazaxcmany (0a-
nee — 3akon) onpeodensiem nopsOOK 3aKI0UeHUs, BbINOIHEHUs, USMEHEHUs U NPeKPaleHUs MediC-
OYHAPOOHBIX 002080PO8.

Meswcoynapoonuvle 0o2o6opul Pecnyonuxku Kazaxcman 3akniouaromcesi, 8bINOAHAIOMCS, USMEHS-
romes u npexpaujaromes 6 coomsemcemeuu ¢ Koncmumyyueu Pecnyonuxku Kazaxcman, odwenpu-
3HAHHBIMU NPUHYUNAMU U HOPMAMU MEHCOYHAPOOHO20 NpABd, NOLONCEHUIMU CAMO20 MeHCOY-
HapooHo20 002060pa, Benckoll konseHyuell 0 npage MexcoyHapoOHbIX 002080pP08, HACMOAUWUM
3akonom u uHvIMU 3aK0HO0amenvHbIMu akmamu Pecnyonuxu Kazaxcman.

B Iocnanuu Ilpesudoenma Pecnyonuxu napody Kazaxcmana «Cmpameeus «Ka3zax-
cman-2050»: Hoevlii nonumuyueckuii Kypc coCmosguiecocs 20cy0apcmeay’ nocmaeieHbl KoH-
Kpemmubvle 3a0a4u nociedo8amenvHol U npeockazyemou GHeunel NoIUmuKu, 8 OCHO8e KOmopoll
— YKpenJieHue pecuoHanbHoll u 2106anvhol bezonachocmu. besonacnvim modcem Ovbims monvLKo
MUP, OCHOBAHHDBIIL HA MEHCOYHAPOOHBIX 002080pAX, 20€ NPe0yCMOMPEHHbLE 8 HUX 003amenlbCcmad
OO0JIIHCHBI HEYKOCHUMENbHO COONI00AmbCsl.

Asmopwl npogenu ananus 3¢hgexmusnocmu 3axona «O medxncoyHapooHvix doz2oeopax Pecny-
onuku Kasaxcmany® u npeonoscunu Hogvle nymu peuenus 8 3mom 60npoce.

KuiioueBble cji0Ba: ymexcoyHapoonvie 002080pa, cCompyoHuiecmaeo, anaius, ocoeopku, EAIC,
3aKOHOO0aMeNbCMEO.

2 https://adilet.zan.kz/rus/docs/K1200002050
3 3axon Pecnyonuxu Kazaxcman om 30 mas 2005 2o0a Ne 54 «O mesrcoynapoonvix 0ozosopax Pecnyonuxu Kasaxcmany.
https://adilet.zan.kz/rus/docs/Z050000054_
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«KA3AKCTAH PECITYBJINKACBIHBIH XAJIBIKAPAJIBIK
IMAPTTAPBI TYPAJIbI» 3AHHBIH TUIMALJIITI'TH TAJIIAY

Enena Huxonaesna Kaimakneposa

Copcen Amanoiconos amuvinoazel Lllvievic Kazaxcman ynueepcumemi 3aymany xageopacuinviy
npogheccopul, 3aH bLILIMOAPLIHLIY OOKMOpPb, doyenm,; Ockemen Karacvl, Kasaxcman
Pecnybnuxacwi; e-mail: Elenamanina@mail.ru

Kanna EciM0ekKbI361 CaabikaHoBa

Capcen Amandiconos amuinoazel [lvievic Kazaxcman ynueepcumeminiy KyKblkmany Kageopacol-
HbIH 00YeHmI, 3aH bLILIMOAPLIHLIY Kanouoamsl, Ockemen, Kazaxcman Pecnyonuxacol,
e-mail: zhan_na_sad@mail.ru

AnHoTauusl. Conebl yaKplmma XanvlKapaislk wapmmapobl Hcooanay maceneiepine 2blibl-
MU KO2AMOACMbIKMbIY Kbl3bI2YUIbLIbIebL atimapivikmail apmmul, Oyn Gipxkamap cebenmepmen
mycindipinedi. BipinwioeH, xanviKapanvlk KamvlHACmapobl KYKbIKMbIK pemme)y ulekapaiapbl
KeHellin, caukecinue wapmmulkK akminepoiy canacbliid, onapobly KYKbIKIMbIK KYPblIbIMOAPbIHbIH
0ipiz0iniei meH yinecimOiniciHe KOUbLIAMbIH maianmap apmoln Keneodi. EKiHuioeH, KYKblKmulH
UHMEPHAYUOHANOAHYbl HCAROAUBIHOA XANbIKAPATILIK JHCIHE YIAMMbIK KYKbIKMbIK Jicylenepoin
HCAKBIHOACYbL, XATIKAPATILIK KYKbIKIMbIH HCATNbI2A OipOeti MaHbLI2AH KAUOAMMAPbIHbIY Yam-
MbIK 3aHHAMAOAH OACBIMObLIbIZLIHBIY OEKIMIiNyi OpblH anyoa, Oy KenmezeH KYKblK UHCIUmym-
MAapulH, COHbIY TWIHOe KYKbIKmbl OIpikmipyoi 6in0ipedi. -oicacay mexanuzmoepi [1].

«Kazaxcman Pecnyobnukacvinbly Xanelkapaivlk wiapmmapsl mypaioly Kasaxeman Pecnyonu-
Kacwinbly 3ansl (Oyoan api — 3aw) XanbiKapaivlk wapmmapowl Heacacy, OPbIHOAY, 032ePmy HCIHE
moxmamy mapmioin aKbIHOALObL.

Kasaxcman Pecnybnukacvinvly xanvikapanwl wapmmapsl Kazaxcman Pecnyonuxacvinsiy
Koncmumyyuscvina, xanvikapaneix KYKbIKmoly H#Cannsl MAHbLIZAH KAUOAMMApPbl MeH HOPMANd-
DbIHA, XANbIKAPANbIK Wapmmbly 03iHIY epexcenepine, KyKblK mypansl Bena konsenyuscvina cav-
Kec a#cacanaovl, KHcy3eze acvlpobliaobl, 032epminedi Hcane moKmamsliaovl. XanvlKapanislk uapm-
map, ocul 3an sncone Kazaxcman Pecnybruxaceinvly 032e 0e 3aHHAMANbIK aKmiiepi.

Pecnybnuxa Ilpesudenminiy «Kazaxcman-2050» Cmpame2uscol. KalblnmackaH memiexem-
min JHcana cascu b6azeimoly ammol Kazaxkcman xanvina XKonoayvinoa eHiplix scane sHcahanoviy
Kayincizoikmi Hbleaiimyza He2iz0en2eH 0aleKmi Hcane DONHCAMObL CHIPMKbL CAACAMMbLY HAKMbl
MinOemmepi Oeneinenzen. Tek XanviKapanvlk wapmmapea HeizoeneeH, onapoad Ke30elceH MiH-
demmemenep Kamay CaKmaiybl Muic aiem 2ana Kayinciz 6ona anaobi.

Aemopnap «Kazaxcman Pecnybnukacvlnvly XanolKapanivlk wapmmapvl mypaivly 3aybiHbliy
muimoinieine manoay sxcacan, Oy MaceleHi ueuryoiy Heaya HonoapblH YCbIHObL.

Tyiinai ce3aep: xarvikapanvik wiapmmap, elHMeIMaKmacmelx, manioay, eckepmnenep, EA20,
3ayHama

DOI: 10.52026/2788-5291_2023_73_2 213

Introduction We will strengthen the Customs Union and the
In 2012, in the Message of the people of Common Economic Space.
Kazakhstan, the following was determined by Our immediate goal is to create the Eurasian

the Main Constitution: «During the years of Economic Union. At the same time, we clearly
independence, Kazakhstan has entered as an state that issues will be decided by consensus.
equal participant in international processes, Political sovereignty will not be infringed.
and managed to create favorable external The balance of our foreign policy means
conditions. Qur priorities are interests - the development of friendly and predictable
development with a discussion of neighbors - relations with all states that play a significant
Russia, China, the countries of Central Asia, role in European affairs and are of practical
United States and the union of Asian countries. interest to Kazakhstan.
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However, the international situation and
the geopolitical environment are dynamically
changing and are not always on the sidelines.
A gigantic arc of instability stretched from
North Africa and the East East to Northeast
Asia. It is undergoing serious changes in the
balance of power both at the global level and
in some regions of the planet. Accordingly, the
role of security mechanisms is increasing, such
as the UN, interactions, interactions, CSTO,
SCO, CICA and others. There is a new arrival
of national security in Central Asia. In this
situation, the policy of Kazakhstan should be
modernized, as well as domestic policy* ».

In the Message of January 31, 2017, the
first initiative is «accelerated technological
modernization of the economy»® . Within the
framework of international cooperation, the
protection and promotion of national economic
interests is required. These concerns, first, work
within the EAEU, the SCO, and interface with
the Silk Road Economic Belt. Why should we
restructure and intensify the work of economic
diplomacy.

Work should be continued to bring national
legislation in line with accepted international
obligations and international standards. At the
same time, in this work, it is necessary, first
of all, to be guided by the internal needs and
priorities in the development of the country.

To achieve the goals of the foreign policy
of the state, a balanced and balanced approach
to the conclusion of international treaties and
participation in international organizations is
required, which should be preceded by serious
work to predict socio-economic, political, legal
and other consequences® .

The following international documents in
the field of international treaties ratified by
the Republic of Kazakhstan can be listed: 1)
Vienna Convention on the Law of Treaties of
May 23, 1969 - the Republic of Kazakhstan
joined on March 31, 1993; 2) Agreement
between the Republic of Kazakhstan and
the Russian Federation on the application of
international agreements within the framework
of the formation of a customs union, ratified by
the Law of the Republic of June 30, 2010; 3)
Decision of the Supreme Eurasian Economic
Council of November 21, 2014 «On the official

publication of international treaties within
the framework of the Eurasian Economic
Union, international treaties of the Eurasian
Economic Union concluded with third states,
their integration associations and international
organizations, decisions of the bodies of the
Eurasian Economic Uniony.

The foregoing leads to the conclusion that
the Law complies with the strategic goals of the
state, and also does not contradict the provisions
of the above international documents and fully
complies with the international obligations of
the Republic of Kazakhstan.

Methods

The article uses formal-logical and dialectical
methods, comparative legal, empirical analysis,
as well as quantitative, qualitative and special
methods of scientific research.

Results and discussion

International treaties are the normative-legal
basis; they allow foreseeing and coordinating
the interests, positions and actions of the parties
in cooperation between states. The purpose of
their conclusion is the concretization, clear
legal establishment and consolidation of the
mutual rights and obligations of the parties. This
model of regulation of international relations
establishes the stability and consistency of the
development of the world community.

As is known, the CIS countries have a
common political and legal past. At the turn
of the XX-XXI centuries, each of them faced
the question of choosing a further direction of
development. Kurashvili A.Y. indicates that
a number of states have chosen Euro-Atlantic
integration as their priority (Georgia, Moldova,
Ukraine). Others focus on traditional values,
adjusting their legal positions in relation to them
(Kyrgyzstan, Tajikistan, Uzbekistan, partially
Azerbaijan and Turkmenistan, including
Kazakhstan). Others continue the Soviet
traditions, making the necessary changes to
them (Armenia, Belarus, Russia). The difference
in the political and legal courses of these
countries cannot but be reflected in the issues
of concluding and implementing contracts. For
example, the bodies responsible for concluding
agreements are defined differently, the domestic

4 Tocnanue Ilpe3uoenma Pecnyonuxu Kazaxcman - Jluoepa Hayuu H.A. Hasap6aesa Hapoody Kazaxcmana « Cmpamezus
«Kazaxcman-2050»: Hoswitl nonumuyeckuil Kypce cocmosiguie2ocst 2ocyoapemeay (Acmana, 14 dexabpsa 2012 200a) // Hnmep-
nem-pecypc: https://online.zakon.kz/Document/?doc_id=31305418#pos=3;-137

5 IHocnanue Ilpesuoenma Pecnyonuxu Kazaxcman H.Hasapbaesa napooy Kasaxcmana. 31 saueapa 2017 e. «Tpemvs

mooepnuzayus Kasaxcmana: enobanvhas xonkypenmocnocobnocmoy Hnmepnem-pecypc:

http.://www.akorda.kz/ru/addresses/

addresses_of president/poslanie-prezidenta-respubliki-kazahstan-nnazarbaeva-narodu-kazahstana-3 1-yanvarya-2017-g
6 Vxas Ilpesuoenma Pecnyonuxu Kasaxcman om 24 aseycma 2009 200a Ne 858 «O Konyenyuu npagogoii nonumuxu Pe-
cnybruxu Kazaxcman na nepuoo ¢ 2010 oo 2020 cooay. Unmepnem-pecypc: http://adilet.zan.kz/rus/docs/U090000858
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procedure for their approval varies, the nature
of their implementation in legal systems, their
implementation, terminology 1is interpreted
differently. The study of the process of
concluding agreements under the legislation
of the CIS countries makes it possible to better
understand and take into account modern
trends in the formation of international treaty
norms and the degree of legal participation of
individual states in them [2].

Osminin B.I. indicates in his work that in
the UK there is a clear distinction between the
operation of international treaties in international
law and their operation in domestic law. In
international law, a treaty becomes valid if it
is ratified by the king / queen and entered into
force, but in domestic terms it is not applicable
until an act of parliament is passed giving it
effect in the domestic sphere. Most common
law countries follow this tradition and deny the
direct domestic effect of international treaties
without the issuance of appropriate legislation.
The incorporation of treaty provisions into
national law can take a number of basic forms.
For example, the text of a treaty may be annexed
to an act of parliament that provides that treaty
provisions have the force of law. The essential
provisions of the contract may be materially
reproduced (including in a modified form) in
laws. In addition, the law may either refer to a
particular treaty and specify the circumstances
under which it applies, or refer to treaties in
a particular area. Finally, the contract can be
implemented by the executive authorities on the
basis of the law or their own powers [3, 44-53].

Thus, the rights and obligations arising
from international treaties do not automatically
become part of UK law. Parliament decides not
on the issue of ratification or non-ratification,
but how it will implement this agreement or
part of it in the legislation. If the Parliament
comes to the conclusion that it will not be able
to fulfill the obligations under the contract, then
the government rejects it.

The conclusion of international treaties
in Canada is carried out by the executive
authorities. Legislatures adopt acts to fulfill
contractual obligations. The implementation of
an international treaty is carried out through the
issuance of a statute or resolution According to
the decision of the Supreme Court of Canada,
adopted in 2002, «the norms of international
treaties are not binding in Canada until they
are incorporated into Canadian law by an act of

legislation» [4, 242-243].

As for domestic legislation, when analyzing
the Law of the Republic of Kazakhstan «On
International Treaties», typical defects were
identified that contribute to the formation
of various practices for applying the current
legislation:

1. In accordance with paragraph 1 of Article
2-2 of the Law, the concept of concluding an
international treaty is developed by the central
state body in the form approved by the order of
the Minister of Foreign Affairs of the Republic
of Kazakhstan.

This form of the Concept includes ten main
positions that the central state body must fill
out, among them the following:

- the subject of regulation of the international
treaty that is proposed to be concluded;

- the purpose of the international treaty that
is proposed to be concluded;

- substantiation of the expediency of
concluding an international treaty;

- the effect (social, financial and economic,
legal, other possible effect) expected from the
implementation of an international treaty in the
event of its conclusion;

- expected terms of the conclusion of the
international treaty;

- estimated timeframes for conducting
domestic procedures necessary for the entry
into force of an international treaty;

- the existence of other international
treaties with a similar subject of regulation,
the participants of which are the Republic of
Kazakhstan and the foreign state (states) with
which it is supposed to conclude an international
treaty (including within the framework of
international organizations)’ .

Despite the wide range of information that is
reflected in the Concept, we recommend that it
be supplemented with such a criterion as «The
presence of other legislative acts with a similar
subject of regulation, concluded international
treaties».

As you know, international treaties ratified
by a country have priority over its laws (clause
3 of article 4 of the Constitution). Consequently,
when planning the conclusion of an international
treaty, it is necessary to make appropriate
amendments to existing laws. In this regard, the
addition of the form of the concept will lead to
its greater informativeness and will contribute
to an increase in the efficiency of planning
legislative work.

7 Ilpuxaz Munucmpa unocmpannvix den Pecnyonuxu Kasaxcman «O0 ymeepacoenuu ghopmvl KoHYenyuu 3axKaoueHus
MeAHcOYHapooHo20 0o2osopa Pecnyoruxu Kazaxcmany om 11 mapma 2014 2o0a https://adilet.zan.kz/rus/docs/VI1400009318
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2. According to the content of Article 3 of
the Law, international treaties, to which the
Republic of Kazakhstan intends to become a
party, must be subject to legal expertise of the
Ministry of Justice and scientific expertise.
Because within the framework of one-article
issues of both legal and scientific expertise are
covered, we recommend specifying the type of
expertise in each case.

In particular, part one of paragraph 2 of
Article 3 of the Law reads: «International
treaties, to which the Republic of Kazakhstan
intends to become a party, as well as draft
international treaties that have passed the
examination of the Ministry of Justice of
the Republic of Kazakhstan, are subject to
approval by the Ministry of Foreign Affairs of
the Republic of Kazakhstany.

We believe that in this case two types of
expertise are implied (legal and scientific),
that is, only after passing legal expertise and
scientific expertise, international treaties are
agreed by the Ministry of Foreign Affairs. [5].

However, scientific expertise is organized
by the Ministry of Justice, but carried out
by independent scientific organizations. In
this case, the authorship of the conclusion of
scientific expertise fully belongs to another
entity, and not to the Ministry of Justice.
In other words, we believe it is incorrect to
indicate that the Ministry of Justice carries out
all examinations of international treaties.

For reference: In accordance with paragraph
56 of Government Decree No. 386 of 06/08/2021,
Scientific legal expertise of international treaties or
draft international treaties is carried out by an expert
or an expert commission included in the register of
experts.

Ifit is assumed that there is only a conclusion
of the legal expertise of the Ministry of Justice,
then in order to eliminate the ambiguous
interpretation of the clause, we recommend
clarifying the wording «those who came to the
mandatory legal expertise of the Ministry of
Justicer.

3. Paragraph 3 of Article 4 of the Law defines
the following tasks of scientific expertise:

1) assessing the quality, validity, timeliness
and legitimacy of participation in an
international treaty, to which the Republic of
Kazakhstan intends to become a party, or a draft
international treaty;

2) observance in an international treaty, to
which the Republic of Kazakhstan intends to
become a party, or a draft international treaty of
the rights and freedoms of a person and citizen
guaranteed by the Constitution of the Republic
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of Kazakhstan;

3) determining the possible effectiveness of
an international treaty, to which the Republic of
Kazakhstan intends to become a party, as well
as a draft international treaty;

3-1) determining the need for amendments
and additions to the legislation of the Republic
of Kazakhstan in connection with the conclusion
of international treaties subject to ratification;

4)identifyingpossiblenegative consequences
of concluding an international treaty;

5) assessing the compliance of the
legislation of the Republic of Kazakhstan with
an international treaty, to which the Republic of
Kazakhstan intends to become a party, or with a
draft international treaty.

Therefore, it is advisable to supplement
paragraph 3 of Article 4 of the Law with the
tasks of linguistic expertise, or separate the tasks
of legal and linguistic expertise, where only the
tasks of legal expertise will be reflected in one
paragraph, and the tasks of linguistic expertise
will be defined in another paragraph.

4. In accordance with paragraph 5 of Article
20 of the Law, general supervision and control
over the implementation of international treaties
of the Republic of Kazakhstan is carried out by
the Ministry of Foreign Affairs of the Republic
of Kazakhstan.

At the same time, in accordance with Article
21 of the Law, state bodies (in agreement with
the Ministry of Foreign Affairs) make proposals
for taking measures in case of violation of
obligations by other participants.

Given the fact that the Ministry of Foreign
Affairs exercises control under article 20
of the Law, it should also have the right to
independently apply for the necessary measures.

Otherwise, the Ministry of Foreign Affairs
should be empowered not to control the
implementation of international treaties, but to
coordinate such activities. An exception may be
agreements initiated directly by the Ministry of
Foreign Affairs.

In this case, it is necessary to approve the
procedure for such coordination and control
over the execution of international treaties,
which would approve the schedules, deadlines
and, possibly, the methodology for such control.

5. Subparagraph 11) of Article 1 of the Law
provides for the definition of the concepts of
«ratification», «approval», «acceptance» and
«accession», meaning that, depending on the
case, an international act having such a name,
made on the basis of the relevant regulatory legal
act, through which the Republic of Kazakhstan
expresses internationally, its consent to be
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bound by an international treaty.

In both cases, it is not entirely clear why
ratification is an international act. Ratification
is a purely domestic process of studying,
discussing, evaluating an international treaty
by the domestic authorities of a particular
country regarding whether the provisions of
this international treaty meet the vital interests
of this state, which ends in case of approval by
the adoption of a domestic act (law, decree) on
ratification by domestic the country's legislative
body, Parliament. We agree with the opinion of
Doctor of Law, Professor M.A. Sarsembaev,
which should be replaced in both definitions
of the term «international act» with «domestic
act» [6].

6. Article 19 of the Law defines reservations
to multilateral international treaties.

Reservations to international treaties
are given only in this article. However, the
Convention on the Law of Treaties deals with
reservations in five articles. Reservations allow
the state to protect the fundamental interests
of a country that has acceded to or ratified a
multilateral international treaty.

Thus, Article 19 of the Convention
«Formulation of reservations» states that «a
State may, when signing, ratifying, accepting or
approving a treaty or acceding to it, formulate
a reservation, unless: a) the reservation is
prohibited by the treaty; (b) the treaty provides
that only certain reservations may be made,
which do not include the reservation in question;
or (c¢) in cases not covered by paragraphs (a)
and (b), the reservation is incompatible with the
object and purpose of the treaty»6.

In relation to domestic legislation, in our
opinion, Article 20 of the Convention is of
interest regarding the acceptance of reservations
and objections to them: «l. A reservation
expressly permitted by a treaty does not
require any subsequent acceptance by the other
contracting States, unless the treaty provides
for such acceptance. 2. If it is clear from the
limited number of States participating in the
negotiations and from the object and purpose
of the treaty that the application of the treaty
as a whole between all its parties is an essential
condition for the consent of each party to be
bound by the treaty, then a reservation requires
acceptance by all the parties. 3. When a treaty
is a constituent instrument of an international
organization, and unless it otherwise provides,
a reservation requires acceptance by the
competent organ of that organization. 4. In

cases not covered by the preceding paragraphs,
and unless the treaty provides otherwise: (a)
the acceptance of a reservation by another
contracting State makes the State which has
formulated the reservation a party to that treaty
in relation to the State which has accepted the
reservation, if the treaty is in force or when
it enters into force for those states; (b) An
objection by another contracting State to a
reservation shall not prevent the entry into force
of the treaty between the State objecting to the
reservation and the State which has formulated
the reservation, unless the State objecting
to the reservation expressly declares to the
contrary; (c) An act expressing the consent of
a State to be bound by a treaty and containing a
reservation shall take effect as soon as at least
one of the other contracting States accepts the
reservation. 5. In so far as paragraphs 2 and 4
are concerned, and unless the treaty otherwise
provides, a reservation shall be deemed to have
been accepted by a State if it does not object
to it before the end of the twelve-month period
after it has been notified of such reservation, or
until the date on which it expressed its consent
to be bound by the treaty, whichever of these
dates is the later® .

The ideas of Article 21 of the Convention
on the legal effects of reservations and
objections to reservations could be useful
and interesting for the analyzed Law: «l. A
reservation effective in respect of another party
in accordance with articles 19, 20 and 23: (a)
Modifies for the reserving State, in its relations
with that other party, the provisions of the treaty
to which the reservation relates, within the
scope of the reservation; and (b) modifies those
provisions to the same extent for that other
party in its relations with the reserving State. 2.
A reservation does not change the provisions of
the treaty for the other parties in their relations
with each other. 3. If the State objecting to the
reservation did not object to the entry into force
of the treaty between itself and the reserving
State, the provisions to which the reservation
relates shall not apply between those two States
within the scope of such a reservationy.

Withdrawal of reservations and objections
to reservations laid down in Article 22 of the
Convention could be interesting concepts for the
Law, the definitions of which are well-defined:
«1. Unless otherwise provided by the treaty, a
reservation may be withdrawn at any time and
its withdrawal does not require the consent of
the State which has accepted the reservation.

8 Benckas Konsenyus o npage medxicoyHapoonvlx 002060pos om 23 mas 1969 2ooa ecmynuna 6 cuny 27 sneaps 1980 cooa.
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2. Unless the treaty provides otherwise, an
objection to a reservation may be withdrawn
at any time. 3. Unless otherwise provided
by the treaty or otherwise provided: (a) the
withdrawal of a reservation shall take effect in
respect of the other contracting State only after
that latter has received notification thereof; (b)
The withdrawal of an objection to a reservation
does not take effect until the reserving State has
received notification thereof».

Procedural issues relating to reservations,
enshrined in Article 23 of the Convention, are
defined in 4 provisions: «1. A reservation, an
express acceptance of a reservation and an
objection to a reservation must be made in
writing and communicated to the contracting
States and other States entitled to become
parties to the treaty. 2. If a reservation is made
at the time of signature of a treaty subject to
ratification, acceptance or approval, it must
be formally confirmed by the reserving State
when it expresses its consent to be bound
by the treaty. In this case, the reservation is
considered to have been made on the day of
its confirmation. 3. An express acceptance of
a reservation, or an objection to a reservation
made before it is confirmed, does not in itself
require confirmation. 4. Withdrawal of a
reservation or objection to a reservation must
be made in writing».

Such procedural issues would also fit in the
text of the Law under consideration.

Conclusion

Analysis of the Law showed sufficient
efficiency of its application, and statistical
analysis revealed stability. Meanwhile, the
proposals and recommendations outlined in
this reference are aimed at further improving
the procedure for concluding, implementing,
amending and terminating international treaties
of the Republic of Kazakhstan.

At the same time, we offer recommendations

regarding the conduct of scientific expertise on
international treaties, to which the Republic of
Kazakhstan intends to become a party, as well as
on draft international treaties by an authorized
organization.

At the same time, objectively, there is a need
for legislative consolidation of the examination
by an authorized organization.

Scientific expertise, along with assessing
the quality of the walidity, timeliness and
legitimacy of the participation of the Republic
of Kazakhstan in an international treaty, is also
aimed at determining the possible effectiveness
of an international treaty and identifying
possible negative consequences from its
conclusion.

The conclusion of an international treaty
is of strategic importance for the national
interests of the state. In this regard, we believe
that issues of national importance should be
considered within the framework of state
bodies and organizations accountable to them.
The Institute, as a scientific organization
involved in the process of rule-making and
the implementation of the state policy of legal
support for the activities of the state, is the most
suitable organization for this.

Considering the foregoing, it is proposed
to consider the possibility of introducing
amendments and additions to paragraph 2
of Article 4 of the analyzed Law, according
to which the scientific examination of draft
international treaties will be assigned to «an
authorized organization determined by the
Government of the Republic of Kazakhstany,
as well as, accordingly, to the Decree of the
Government of the Republic of Kazakhstan
dated September 14 2010 Ne938 «On approval
of the Rules for conducting scientific expertise
under international treaties, to which the
Republic of Kazakhstan intends to become
a party, as well as under draft international
treatiesy.
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