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Abstract. This article is the first part and the beginning in a series of publications devoted
to the analysis of the effectiveness of the current Code of Criminal Procedure of the Republic of
Kazakhstan, conducted by the authors.

The results of the analysis show that changes and additions are often made to the criminal and
criminal procedural legislation that violate their stability. The current frequency of amendments
and additions to the above codes contributes to the occurrence of errors in law enforcement, as
well as violations of the norms of these laws by persons who were not aware of the amendments.

The issues of protecting the constitutional rights and freedoms of citizens, the quality of criminal
prosecution and the administration of justice by the courts continue to be relevant.

Departmental indicators (discovery, referral to court) still prevail over observance of human
rights.

Negative factors in the field of criminal procedure are primarily due to the lack of clear criteria
for the delimitation of powers and areas of responsibility between the pre-trial investigation
bodies, the prosecutor s office and the court.

The quality of the activities of the defense side primarily depends on the range of its powers
to collect evidence. The branch of criminal procedure legislation that regulates the authority
to collect evidence by the defense is the most sensitive to criticism from the public, since there
is an imbalance of opportunities between the defense and prosecution, which is contrary to the
principle of competition and equality of the parties.

In conclusion, the authors set out proposals and recommendations, confirmed both by theoretical
studies of scientists and practical examples.

Keywords: criminal offense, Code of Criminal Procedure, criminal prosecution, police,
prosecutor, pre-trial investigation, court
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Introduction

In the Message of the Head of State Kassym-
Jomart Tokayev to the people of Kazakhstan
dated September 1, 2022 «The fair state. Unit-
ed nation. A prosperous society» * noted «lt is
necessary to revise the Criminal and Criminal
Procedure Codes, get rid of everything that ac-

tually does not work or impedes justice.

1t is equally important that, once appropri-
ately amended, they be not subject to endless
adjustments.

Since 2015, more than 1,200 changes have
already been made to the Criminal and Crimi-
nal Procedure Codes.

2 https.://'www.akorda.kz/ru/poslanie-glavy-gosudarstva-kasym-zhomarta-tokaeva-narodu-kazahstana-181130
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1t is unacceptable for laws to be changed to
Suit momentary conjuncture or narrow corpo-
rate interests.

Therefore, the authority to correct the crimi-
nal and criminal procedure legislation must be
transferred to the Ministry of Justice.

This will require strengthening human
resources and improving the quality of the
law-making activities of the department.».

From the moment the Code was adopted to
the present, in a period of 8 years 6 months,
amendments and additions to the Law were
made by 67 laws: in 2014 - 2, in 2015 - 4, in
2016 - 6, in 2017 - 8, in 2018 6 in 2019, 7 in
2019, 10 in 2020, 10 in 2021, and 14 in 2022.

The frequency of amendments and additions
to the Code of Criminal Procedure is due to the
general dynamics of ongoing transformations
in the implementation of the strategic directions
of development of Kazakhstan (Strategy Ka-
zakhstan-2030, Kazakhstan-2050, the Concept
of the legal policy of the Republic of Kazakh-
stan until 2030, the National Development Plan
of the Republic of Kazakhstan until 20235, etc.).

Action plan for the implementation of the
election program of the President of the Re-
public of Kazakhstan «Fair Kazakhstan - for
everyone and for everyone. Now and Forever»
provides for the completion of the revision of
the Criminal and Criminal Procedure Codes in
March 2023.

The systematization of legislation, as some
scientists rightly believe, acts as an effective
means of «clearing» the accumulated arrays of
normative acts, revisions of the working legal
system, helps to navigate the legislation, quick-
ly and correctly find and interpret all the norms
of the current legislation of the Republic of Ka-
zakhstan [1].

Let us make a reservation in advance that in
the further reformation of the Code of Crimi-
nal Procedure of the Republic of Kazakhstan
with the formulation of foreign experience, an
important difference should be taken into ac-
count that, unlike Kazakhstan, the prosecutor’s
office of most European countries performs ex-
clusively the function of criminal prosecution
and is not endowed with the right to exercise
supreme supervision over the activities of the
investigative bodies.

Without pursuing the goal of considering all
the issues included in the subject of the audit,
we will try to identify individual shortcomings
of the current criminal procedure legislation
that need to be changed and supplemented.

In our opinion, the main reason for the failure
of the modernization of legislation is its lack of
system and the lack of a clear plan for strategic
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development, poor work in the preparation of
draft legal acts by state bodies and the scientific
community. Often, ignoring the comments
and suggestions of government agencies
from the Institute of Legislation and Legal
Information of the Republic of Kazakhstan,
as well as the pursuit of populism and the
desire to solve one problem at the expense of
another, leads to conflicts in legislation, the
emergence of unviable norms. The result is
constant improvement. Thus, the number of
amendments made since 2014 to the Criminal
Code and the Code of Criminal Procedure is in
the tens. The paradox is also that from July 4,
2014, that is, from the moment of adoption and
until the entry into force of the newly adopted
Criminal Code and Code of Criminal Procedure
(until January 1, 2015), amendments to some
articles were made twice.

Practice has shown thateach ministry istrying
to pursue or is pursuing its own rule-making
policy, not coordinated with anyone, without
taking into account the interests and realities of
the system as a whole. Thus, part one of Article
179 of the Code of Criminal Procedure states
that the beginning of a pre-trial investigation is
the registration of an application, a report on a
criminal offense in the Unified Register of Pre-
trial Investigations (hereinafter — URPtI) or the
first urgent investigative action. At the same
time, as a rule, an application for an economic
offense is required to be accompanied by an act
of a tax or audit, and the appointment of such
an audit is possible only after the initiation of
a criminal case. That is, a «vicious circle» is
obtained, when without an act of verification
they cannot start a pre-trial investigation,
without a pre-trial investigation they cannot
appoint an audit. Moreover, the URPtI turned
out to have a «local flavor»: in it, the duty
officer can single-handedly simply write off
the received application without making any
procedural decision.

As you know, earlier the initiation of a
criminal case consisted of several stages:
the receipt of an application, a check for the
presence of corpus delicti, the issuance of a
decision to initiate a criminal case or to refuse
it. This model was logical, transparent and
delineated responsibility, which was lost due
to the constant amendments to the Code of
Criminal Procedure.

As a result, both the interests of society and
the state suffer. The law enforcement system
continues to work on indicators, causing fair
criticism in its address, and the executive
system is lame.
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Methods

The article uses formal-logical and dialectical
methods, comparative legal, empirical analysis,
as well as quantitative, qualitative and special
methods of scientific research.

Results and discussion

Therefore, at present in the world there are
many different models of the criminal process.
As is known, the Romano-Germanic and An-
glo-Saxon legal systems played a decisive role
for the domestic model of the criminal process.

It should be noted that one of the most com-
mon criteria for distinguishing between these
models is the mechanism for separating the po-
lice, prosecutorial and judicial functions in the
criminal process.

The course of the world community, aimed
at the globalization of all processes, leads to the
emergence of a trend towards convergence of
these models. Moreover, the current practice
shows that the ideal model of the criminal pro-
cess should be considered mixed criminal pro-
ceedings, when it contains both investigative
and adversarial principles.

Regarding the German model of pre-trial in-
vestigation. Investigative bodies - that is, bod-
ies authorized to conduct investigations - do not
have independence. The Prosecutor’s Office su-
pervises the police during the pre-trial investi-
gation.

§152 of the German Judiciary Act [GVG]
states that police officers who have reached the
age of 21 and have at least two years of experi-
ence in the relevant law enforcement structures
are entitled to conduct investigations on behalf
of the prosecutor’s office [2].

The police, financial departments authorized
to investigate crimes, as well as the prosecutor,
are among the investigating bodies that car-
ry out criminal prosecution. In cases of minor
crimes, proceedings are carried out in a simpli-
fied manner, where the police perform the func-
tions of the prosecutor’s office in the district
court. That is, both the police and the prosecu-
tor put forward, present and support charges,
being the state bodies of the accusatory power
in Germany”.

In practice, the police themselves carry out
the vast majority of investigations. During court
hearings, the police act as witnesses. Based on
the testimony of police officers and the docu-
ments read out (or mentioned), a typical inves-
tigation can be recreated. The police go to the
scene of the incident on a call or receive a state-

ment at the station / on the street.

At the scene, they interrogate witnesses, de-
tain suspects, and seize items that may carry
important information, organize an examina-
tion for the presence of alcohol or drugs in the
body (if necessary). The results of the initial ac-
tions are recorded in the police report [3].

It should be emphasized here that the role
of the police in Germany is of a service nature,
which the Kazakh legislator is striving for.

In addition to Germany, we analyzed the leg-
islation of foreign countries (France [4], Austria
[5] and Italy [6]) on the issues of criminal pros-
ecution and the functions of the criminal pros-
ecution authorities. An analysis of the role of
the judiciary in the criminal process demon-
strates that, in contrast to the stage of pre-tri-
al proceedings, where the powers of the main
subjects (police officer, prosecutor) in Europe-
an states can be similar (the only form of pre-
liminary investigation is inquiry, the role of the
police as a service model), the device and the
functions of judges in OECD countries vary.
A variety of models of the criminal process in
the OECD member countries represent, among
other things, effective legal institutions that can
be formulated by Kazakhstani law as part of
further reforms.

Meanwhile, when defining the conceptual
model of criminal procedural interaction
between the key subjects of the prosecution,
Kazakh scientists and practitioners have many
controversial issues, both theoretical and
practical. The main ones are whether the new
wording of paragraph 1 of Article 83 of the
Constitution means that only the prosecution
authorities have the right to carry out criminal
prosecution? How does this amendment
correlate with the norms of the Code of
Criminal Procedure, and is there any need to
make the last necessary amendments? These
and other questions require a detailed scientific
and practical analysis.

It is appropriate to cite the position of Spirin
A.V., who believes that «the main function
for the prosecutor in pre-trial proceedings
is the function of supervision, which is of
a constitutional and legal nature and is not
characteristic of any other state bodies and
officials involved in the criminal process» [7,
p.54 -60].

It seems reasonable to define «the essence of
departmental procedural control in organizing
an investigation, assisting the investigator
(interrogator) in drawing up an investigation

3 Oguyuanvnwrii catim @edepanvhozo munucmepcemea rocmuyuu Iepvanuu. https://'www.bmj.de [0ama o6pawenus: 28.12.2022]
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plan for a specific criminal case, monitoring
the implementation of this plan, monitoring the
rational use of working time by investigators,
and the proper organization of their work [8, p.
.76-77], in the management of the investigation
of a crime in order to correctly determine the
direction of the investigation and prevent
violations of the law» [9, p.161].

As suggestions for optimizing the ratio of the
supervisory powers of the prosecutor and the
control powers of officials of the investigation
and inquiry bodies, scientists propose the
following [8, p.8-18].

Firstly, the concept of «departmental
procedural control of the head of an
investigative body, body of inquiry» should be
introduced into the Code of Criminal Procedure
of Kazakhstan. At the same time, a clear
separation of organizational and procedural
powers exercised within the framework of
departmental control should be fixed.

Secondly, it is important to provide the
prosecutor with the possibility of immediate,
without any kind of approvals and permits,
access in the format of electronic criminal
proceedings to cases that are in the production of
the investigation and inquiry bodies, terminated
criminal cases and for which the investigation
period has been interrupted.

Thirdly, the issues of planning and
organizing the process of pre-trial investigation,
determining the direction of the preliminary
investigation and inquiry, putting forward
versions, choosing tactics and methods of
investigation, etc. should remain within the
competence of the head of the investigative
body and the inquiry unit.

Such an approach, A.N. Akhpanov, Z.G.
Kazievandothers suggest, will forma consistent,
effective and balanced system of powers of the
prosecutor to oversee the procedural activities of
the pre-trial investigation bodies, as well as the
control powers of the heads of the investigation
and inquiry bodies.

At the same time, prosecutorial supervision
and departmental procedural control in pre-
trial investigation will complement each
other, ensuring compliance with the law in the
investigation of criminal cases, protecting the
rights and legitimate interests of participants in
the criminal process.

Regarding the analysis of the domestic Code
of Criminal Procedure, defects were identified
that contribute to the formation of various
practices for the application of the current
legislation.
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1. Itisnecessary to include in the definition
of the term «actual detention» an element of
short duration and submit subparagraph 29) of
Article 7 of the Code of Criminal Procedure in
the following wording: «29) actual detention
is a short-term restriction by an authorized
official of the criminal prosecution body ...»
and further in the text.

Such an approach will be determined by
the following circumstances: 1) the Code of
Criminal Procedure differentiates the terms
of detention of a suspect; 2) the total period
of detention is not subject to extension; 3) the
amendment focuses the criminal prosecution
authorities on the minimum reasonable
limitation of the period of actual detention,
while providing the investigation authorities
with sufficient time in time pressure to collect
evidence; 4) establishing signs of a criminal
offense and the grounds for detention up
to 72 hours and subsequent possible arrest
(detention). In addition, the current part five of
Article 128 of the Code of Criminal Procedure
includes the period of actual detention in the
72-hour period of detention.

2. We propose to supplement subparagraph
29) of Article 7 of the Code of Criminal
Procedure with a provision on the beginning of
the period of actual detention, setting it out as
follows:

«The beginning of the period of actual
detention is calculated from the moment the
person is brought to the criminal prosecution
body».

In practice, the investigator, the interrogator
may need more than three hours to inspect the
scene, collect a large amount of initial evidence,
perform a number of urgent investigative
actions, delay in which may lead to the loss
of evidentiary information. Moreover, Article
129 of the Code of Criminal Procedure refers
3 hours to the concept of «delivery» and does
not connect this time with the actual detention.

3. Part one of Article 119 of the Code of
Criminal Procedure reads:

«l. Evidence in a criminal case is the actual
data contained in the protocols of investigative
actions drawn up in accordance with the
rules of this Code, the protocol drawn up in
accordance with the requirements provided
for in Article 527 of this Code, certifying the
circumstances directly perceived by the person
conducting the criminal proceedings, as well as
established during examination, examination,
seizure, search, detention, seizure of property,
presentation  for identification, obtaining
samples, exhumation of a corpse, verification
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of testimony on the spot, presentation of
documents, investigative experiment, study
of the results of covert investigative actions,
examination of material evidence conducted by
a specialist in the course of investigative action,
as well as contained in the minutes of the court
session, reflecting the course of judicial actions,
and their resultsy.

It should be taken into account that factual
data in itself cannot be evidence. It is necessary
to speak specifically about the facts that may
be contained in the protocols of investigative
actions, this is, firstly. Secondly, along with
this, it is necessary to use the term «and other
documents (objects)», which can also be
evidence, since a wide variety of evidence can
take place in the material world and their list
should notbe subject to restrictive interpretation.
This will make it difficult to collect evidence.

4. Part 6 of Article 158 of the Code of
Criminal Procedure provides:

«6. The decision on the temporary suspension
of the suspect, the accused, the defendant from
office is sent to the place of his work to the
head of the organization, who, within three
days after receiving it, is obliged to execute
the decision and notify the person who filed the
petition for removal from officey.

In accordance with Article 155 of the
Code of Criminal Procedure, measures of
procedural coercion are appointed in order to
ensure the procedure for investigation, criminal
proceedings, and proper execution of the
sentence provided for by the Code of Criminal
Procedure. In a number of cases, when the
suspect, the accused work as a law enforcement
officer and can oppose the ongoing investigation
using their official position, temporary removal
from office should be carried out immediately,
and not within three days.

With this in mind, we propose in Part 6 of
Article 158 of the Criminal Procedure Code
of the Republic of Kazakhstan to provide for
immediate suspension from office.

5. In accordance with Article 136 of
the Code of Criminal Procedure, the body
conducting the criminal procedure, within
its powers, has the right to apply one of the
preventive measures provided for in Article
137 of the Code of Criminal Procedure to the
suspects, the accused.

Alongwiththis, suchpreventivemeasures and
additional restrictions as a written undertaking
not to leave and proper behavior, personal
guarantee, transfer of a serviceman under the
supervision of the command of a military unit,
transfer of a minor under supervision, use of

electronic surveillance tools are applied on the
basis of a decision of the body conducting the
criminal process.

One of the measures of criminal procedural
coercion provided for by law is the drive,
regulated by Article 157 of the Code of Criminal
Procedure. In accordance with this provision,
the person conducting the pre-trial investigation,
the court may subject the suspect, the accused,
the defendant, as well as the witness who has
suffered to be summoned.

In other words, the prosecution decides
to restrict the rights and freedoms of the
defense, which is fundamentally at odds with
the adversarial principle, which implies that
all preventive measures, regardless of their
severity and degree of interference with human
rights and freedoms, must be subject to judicial
control.

It should be noted that the drive, in its
essence, is the same preventive measure as the
additional restrictions specified in Article 137
of the Code of Criminal Procedure.

It is required to fix at the legislative level
that the application of all preventive measures,
electronic means of tracking to suspects, accused
persons and bringing to other persons, solely
on the basis of the decision of the investigating
judge, court.

6. In addition, the gaps in resolving
the issue of appointing the main trial and
preparatory actions for the court session indicate
the presence of problems of competitiveness of
the parties and equality of the participants in
the criminal process, not only in legislative, but
also in law enforcement practice.

Thus, in the first part of Article 321 of the
Code of Criminal Procedure, the obligatory
holding of a preliminary hearing in cases of
especially grave crimes is enshrined. In other
cases, such a hearing is held if it is necessary to
make a decision to refer the case to jurisdiction,
refer the case to the prosecutor, terminate the
case, suspend the proceedings, join and separate
criminal cases, as well as consider the petitions
of the parties.

In order to exclude the privileges of the
prosecution, the preliminary hearing procedure
is recommended to extend this provision to not
only cases of especially grave, but also to minor
and medium-gravity crimes.

7. In the current Code of Criminal
Procedure, Article 193 stipulates that the
prosecutor during the pre-trial investigation
«lI2) withdraws cases from the body conducting
the pre-trial investigation and transfers them
to another pre-trial investigation body in
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accordance with the investigative jurisdiction
established by this Code; in exceptional cases
related to the need to ensure the objectivity and
sufficiency of the investigation, at the written
request of the criminal prosecution body or a
participant in the criminal process, transfers
cases from one body to another or accepts
them for its own proceedings and investigates
them regardless of the investigative jurisdiction
established by this Code;

12-1) has the right to carry out pre-trial
investigation in cases of torture, criminal
offenses provided for by Chapter 17 of the
Criminal Code of the Republic of Kazakhstan.

The Prosecutor General has the right, in
exceptional cases, on his own initiative, to
entrust the conduct of a pre-trial investigation
to a prosecutor, regardless of the investigative
jurisdiction established by this Code».

At the same time, investigative jurisdiction
is not defined in Article 187 of the Code of
Criminal Procedure, which is a violation of the
criminal procedure law.

We propose to introduce the investigative
apparatus into the prosecutor’s office and to
determine in article 187 of the Code of Criminal
Procedure the jurisdiction of investigators of
the prosecutor’s office, as it was in the old days.
The investigative divisions of the prosecutor’s
office were liquidated in connection with
the creation of an independent Investigative
Committee, which lasted only 2 years. The
exclusion of the investigative divisions of
the prosecutor’s office and the closure of the
Investigative Committee has sharply reduced
the level of pre-trial investigation, which is
beneficial for criminal elements, since the
shortcomings of the pre-trial investigation are
always used by their lawyers to return criminal
cases to the prosecutor, most of which are then

terminated.

Conclusion

Based on the analysis of the Code of
Criminal Procedure, the following conclusions
were made:

Amendments and additions to the Code
of Criminal Procedure lead to a tendency
to increase the number of adopted laws that
change and supplement the above Code, which
is a consequence of reforms aimed at improving
national legislation.

The studied legislative act is unstable.
Changes were made to it by laws on amendments
and additions as part of ongoing reforms in the
field of criminal procedure legislation in the
Republic of Kazakhstan.

The greatest number of changes and additions
made can be explained by the intensity of work
on legislative initiatives in these years.

In the above legislative act, the facts of
amendments and additions are noted with a
significant time interval between the laws on
amendments and additions.

Further improvement of the legislation
will allow the Republic of Kazakhstan to
respond in a timely manner to the challenges
of modern times, which are more related to the
digitalization processes in the country and the
world.

The frequency of amendments and
additions to the Code of Criminal Procedure
is due to the general dynamics of the ongoing
transformations in the implementation of
the strategic directions of development of
Kazakhstan (Strategies «Kazakhstan-2030»,
«Kazakhstan-2050», the Concept of the legal
policy of the Republic of Kazakhstan until
2030, the National Development Plan of the
Republic of Kazakhstan until 2025 and etc.).
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