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Financial crisis occurred in recent years,
exposed problems and weaknesses of companies’
governance, and especially improper distribution of
funds. There is an opinion that the way executive pay
is managed has contributed to the financial crisis in
Europe, as well as in United States. Nowadays banks
and financial institutions taking government bailout
money are demanded to make restraints on bonuses,
however others have done so of their own free will.
In such situation legal regulation is quite important.
First of all, executive compensation should be
equitable. This problem is strongly discussed today;
there is a question whether executive remuneration
equitable or excessive. There are some interesting
situations, when companies consider excessive
remuneration can be justified:

* A company considers its director to be a
high professionals, so they would be readily paid a
compensation more than other companies do;

*  Head-hunter guaranteed that company’s
new director worth 30 (any quantity may be used)
per cents more than others, so again company is
ready to pay much more to their director;

»  There is an apprehension that company can
lose its director due to the competition, if he would
not be paid bigger compensation etc.

Bob Tricker gives comments on all of these
statements and explains why these people are wrong
in their consideration. However, it is quite difficult
to decide whether executive compensation equitable
or excessive, and maybe even impossible. Anyway
it is important to control the payment of executive
compensation by all available legal and governance
means. But it is not so easy to do as it seems, because
high level of executive compensations are justified
when directors’ management of the company brings
acompany to an outstanding performance. However,
at the same time the level of remuneration should not
be too high as it can lead to increase of company’s

costs and decrease company’s competitiveness.
Executives’ remuneration sometimes justified in
compare with the compensations of sports, music
and movie stars; also investment bankers, successful
attorneys and others. However, it is still arguable
point of view.

Directors are not allowed to pay excessive
remuneration to themselves. Controlling executives’
own compensations is preconceived to the material
incentive of other employees. In Re Cumana court
decided that remuneration was excessive. In Smith
v Croft directors paid remuneration themselves,
too. However, remuneration was not considered
as excessive, judge notified that in such area like
entertainment business, such level of remuneration
is justified. Following this decision we can consider
that every area of business can be justified in
that way. Therefore some general restrictions
on remuneration amount in money equivalent
or percentage of company’s performance are
needed to be accepted, so that these rules could be
equal for all companies without a distinction on
their business area. Today disputes about setting
standards of executive pay become more frequent.
The G-20 leaders declared that they are committed
to “implement strong international compensation
standards aimed at ending practices that lead
to excessive risk-taking”, such attention to this
problem discussed at the international level shows a
real importance of solving this question.

There are some cases related to excessive
remuneration payments. In the case of Saul D
Harrison & Sons plc part of the directors’ salaries
were paid to their wives. Accounts for directors’
compensation turned out to be imprudent and
excessive in Fisher v Cadman. These emoluments
had not been approved in general meeting by the
company the way it was required. Similar situation
occurred in the Irvine v Irvine case. Respondent
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have been accused in paying himself excessive
and unreasonable level of compensation, he also
failed to comply with the requirement to approve
company’s annual accounts by the board of directors
under provisions of the 1985 Act.

Disclosure obligation is one of the most
important forms of excessive payments control. The
United Kingdom law requires thorough disclosure
on directors’ remunerations and its relation to
performance of the company. Regulations have been
made under Companies Act 2006 (CA 2006), s 420,
require preparing directors’ remuneration report
for each financial year of the company. It should
be noted that these obligations are imposed on all
directors, not just the remuneration committee.
Under this section an offence is committed in case
of failure to comply with the directors’ remuneration
report requirements. A person guilty of an offence
is liable on conviction on indictment, to a fine; on
summary conviction, to a fine not exceeding the
statutory maximum.

The directors’ remuneration report must be
approved by the board of directors and signed on
behalf of the board by a director or the secretary of
the company. If a directors’ remuneration report is
approved that does not comply with the requirements
of CA 2006, every director of the company who,
knew that it did not comply, failed to take reasonable
steps to secure compliance with those requirements
commits an offence.

All publicly listed companies have to comply
with an extra regulation called the «Listing Rules»
(LR). These rules set by the Stock Exchange in
2005, but administered by the Financial Services
Authority (FSA) now. Listing Rules as well as
Companies Act provide regulations on directors’
remuneration reports. The report to the board
required by LR 9.8.6 R(7) must contain a statement
of'the listed company’s policy on executive directors’
remuneration. This information has to be provided
in a tabular form with explanatory notes and must
contain the following:

* The amount of basic salary and fees, the
estimated money value of benefits in kind, annual
bonuses, deferred bonuses of each director for the
period under review;

* The total remuneration for each director for the
period under review and for the corresponding prior
period;

* Any significant payments made to former
directors;

* Any share options for each director, by name, in
accordance with the requirements of the Directors’
remuneration Report Regulations;

* Details on any entitlements or awards granted
and commitments made to each director;

* An explanation and justification of any element
of director’s compensation, other than basic salary,
which is pensionable.

Separate compensation report has to be provided
annually by quoted ‘companies’ under the norms of
The Directors’ Remuneration Report Regulations
2002 (DRRR). The directors’ remuneration report
shall contain a statement of the company’s policy on
directors’ remuneration for the following financial
year and for financial years subsequent to that.

In the 21st century the use of good corporate
governance became recognized in many countries.
Development of corporate governance had led to
development of corporate governance instruments,
such as codes of best practice. The UK Financial
Services Authority (FSA) issued The Combined
Code on Corporate Governance (Combined Code),
the last edition of it was issued on June, 2008. There
are also best practise guidelines on voting, corporate
governance policy, statements, responses and others.
Guidelines edited by some institutional shareholder
organisations, such as Pensions Investments
Research Consultants (PIRC), Association of
British Insurers (ABI) and the National Association
of Pension Funds (NAPF).

Combined Code provides principles on the level
and make-up of remuneration and procedure. The
code is a guide to the good board practice principles
based on corporate governance practices, but not an
exact set of regulations. However, listed companies
should follow provisions stated in Combined Code.
Companies are expected to comply with Combined
Code regulations, otherwise they can be fined under
Listing Rules’ norms. Due to “comply or explain”
principle its breach leads to violation of Listing
Rules. Agreement acceptable for both, company
boards and shareholders, for ensuring this principle
remain an efficient alternate to a framework based
on rules, is a key point of the healthy corporate
governance regime in the United Kingdom. It is also
should be stated that there is no distinction between
large and small companies stated in Combined
Code, but small companies are enabled to adopt an
appropriate norms under provisions of Combined
Code, if they consider that some of the Code’s
regulations inadequate and not suitable for them.

The board should establish a remuneration
committee of at least three (two in smaller
companies) independent non-executive directors.
The remuneration committee should have delegated
responsibility for setting remuneration for all
executive directors and the chairman, including
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pension rights and any compensation payments.
According to Bebchuk there are three causes that
led to rising usage of the compensation committees
consisting of independent directors in the United
States. First, investor advocacy organizations
insisted on creating such governance bodies
in companies. Second, companies established
compensation committees are strongly motivated
by the provisions the tax code creates. Third, if
a company encounters with a legal challenge,
presence of the compensation committee in its
structure would cause more respectful examination
of remuneration plan.

The level of remuneration received by senior
executives already factors in the risk associated with
their role. Boards should ensure that contracts do
not include any additional financial protection in the
event of poor performance leading to termination.
Directors’ contracts should guarantee that severance
pays resulted by low performance of the company
should not extend beyond basic salary. The
components of severance payments should be fully
disclosed in directors’ remuneration report. The
remuneration committee should carefully consider
what the compensation commitments’ consequences
are in a case of early termination. The remuneration
committee should also consult the chairman and/or
chief executive (CEO) about their proposals relating
to the remuneration of other executive directors.

Let us consider key points that Combined Codes
provide on executive remuneration itself.

* Levels of remuneration should be sufficient
to attract, retain and motivate directors of the
equality required to run the company successfully,
but a company should avoid paying more than it is
necessary for this purpose.

* A significant proportion of executive directors’
remuneration should be structured to link rewards to
corporate and individual performance.

* The performance-related elements of
remuneration should form a significant proportion
of the total remuneration package of executive
directors and should be designed to align their
interests with those of shareholders and to give these
directors keen incentives to perform at the highest
levels.

 Executive share options should not be offered
at a discount save as permitted by the relevant
provisions of the Listing Rules.

* Notice or contract periods should be set at one
year or less. If it is necessary to offer longer notice
or contract periods to new directors recruited from
outside, such periods should reduce to one year or
less after the initial period.

* There should be a formal and transparent
procedure for developing policy on executive
remuneration packages of individual directors. No
director should be involved in deciding his or her
own remuneration.

According to the Schedule A of the Combined
Code performance conditions have to be relevant,
and ifremuneration committee consider thatdirectors
are not eligible for annual bonuses, they can be
terminated. Also the remuneration committee should
consider whether the directors should be eligible
for benefits under long-term incentive schemes.
And any new long-term incentive schemes should
be approved by shareholders and should preferably
replace any existing share option schemes, however
the total rewards potentially available should not be
excessive.

It should be stated that only basic salary can
be pensionable, the remuneration committee
should consider the pension consequences and
associated costs to the company of basic salary
increases and any other changes in pensionable
remuneration, especially for directors close to
retirement. Remuneration report should be signed
by the Remuneration Committee chairman, however
companies can choose to apply a different approach.
For instance, “as the Report covers non-executive
directors’ remuneration, having the Company
Secretary sign avoids the Remuneration Committee
chairman signing a Report which covers his own
remuneration”.

There is an opinion that excessive executive
remuneration shows that largest corporations
“dysfunctional” in some way. It is considered that
the board of directors put interest of executives
above those of shareholders by paying them huge
compensations in breach of the board’s fiduciary
obligations. Therefore designing a remuneration
package should be very thorough in order to
protect interests of shareholders as the main idea of
corporation.

Shareholders have a couple of ways for
challenging executive remuneration plans, though
these mechanisms cannot assign much restraint on
executive pay. The first one is a derivative litigation,
when shareholders may use the courts in order to
reject remuneration packages that do not increase
shareholder wvalue to maximum, nevertheless
shareholders cannot sue the board of directors in
cases concerned with executive compensation. It
happens because excessive pay does not do any
harm for shareholders directly, but does indirectly
via equity interest of shareholders in the company, in
that case shareholders should generate a derivative
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suit. Shareholders have to prove that the board had
perpetrated the duty of loyalty, duty of care. The
second approach is a voting on option plans, when
shareholders may try to form executive pay while
voting on stock option plans.

It is known that the legal regulation of excessive
remuneration is quite important. First of all,
executive compensation should be equitable. This
problem is strongly discussed today; there is a
question — executive remuneration equitable or
excessive. It is not even possible clearly define
whether executive pay excessive or not, where is
that border when excessive compensation has been
paid. Therefore there is a necessity to set frames for
the executive pay, which would be mandatory for all
companies.

The main focus in contemporary remuneration
governance is reducing excessive and inequitable
remuneration packages. Corporate scandals and
following company collapses have led to disclosure
of executives’ compensations, which turned out
mostly to be excessive. Executives’ compensations
are strongly discussed in media, by politicians and
ordinary people. There are concerns about how
can they earn so much money? The answer to this
question is in two key elements of remuneration
packages — stock options and restricted stock grants.

Disclosure obligations of the directors’ pay
are now stated in both legislative and corporate
governance acts. In 1995 the Greenbury report
recommended to establish remuneration committees
consisted of independent non-executive directors,
who would annually report to shareholders full
disclosure of the pay of each director; and acceptance
of the directors’ reward linked with the company’s
performance. Nowadays there are remuneration
committees operating in companies, but the issue
whether directors’ compensation is performance
linked or not is still unsolved. Directors can be
motivated by market-based measures, accounts-
based measures, and individual director performance
measures in order to improve company performance.

Bogus states that reforms on corporate
governance appeared to be generally successful,
compensation committees have been established in
most of public companies. However, these reforms
have not an appropriate effect. The main point is that
independent directors usually are not independent,
because they are under obligation to management
for getting their job; in fact, CEO controls the
nomination of directors. Still the issue on controlling
executive pay have been continuing even nowadays.
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byn maxanaoa amxapyuwivl Oupexmopiapuiubly CubluaKbliapobl KYKbIKMbIK JHCOHE KOPHOPAMUGIK
uexmeynepoiy KapulmM-KamvlHACvl Kapacmuvipvliadvl. COHbIMEH Kamap, ColilaKblHbIH JHCIHe OIPKeKIniKmiy
apmoulebIHbIY CYPAKMApbl Kapacmulpblidobl.

Tyiiin ce30ep: cuvliiaksl, KYKbIKMbIK WeKkmeyiep, KOpnopamusmix wekmeynep.

B oannoui cmamwe paccmampugaiomes npagoguvle 02panuieHus Ha 603HaAZPaANCOEHUs UCHOTHUMETbHBIX
OUPEKmopos U Ux 63auUMOC63b C KOPNOPAMUSHbIMU o2paruyenuamu. Kpome mozo, paccmampusaromes
80NPOCHL U3OLIMOYHOCHU 603HASPANHCOCHUS U UX PAGHOMEPHOCTIU.

Knrwouesvie crnosa: sosnazpasicoenue, npasosvie 02paHuyetus, KOpnopamueHble 02PaHudeHUs.

This article examines the legal restraints on executive directors’ remuneration and their interrelation
with the governance restraints. Moreover the issues of remuneration’s excessiveness and equitability are
considered.

Keywords: remuneration, legal restraints, corporate restraints.

Jomeai Hlsipeinxankpizbl Kynaiideprenona,

KP 3anH mblrapy MHCTHTYTHI XallbIKapajiblK 3aHHAMa XKOHE CAJBICTHIPMAlbl KYKBIKTaHY OeIiMiHIH
FBUIBIMU KBI3METKEPi, KYKBIK MarucTpi

YabIOpuTaHus ediHAeri aTKapylbl JHPeKTOPJapAbIH aCbIPa ChIHAKBLIAPBIHA KYKBIKTBIK KIHE
KOPNOPATHBTIK IIeKTeylepAi KapacTbIpy

XynaiioeprenoBa lamussi llupunxanoBHa,

Hay4YHBIH COTPYOHHK OTZEJIa MEXIYHAapOTHOI'O 3aKOHOAATENIbCTBA U CPABHUTEIILHOTO HPABOBEICHUS
Wucruryta 3akononarensctBa PK, maructp npasa

PaccMoTpeHne mpaBoOBBIX M KOPNOPATHBHBIX OrPaHMYeHHMII HA Ype3MepHble BO3HATPAKICHHSA
HCIIOJTHUTEIbHBIX IUPEeKTOPOB B BenkoOpuTanuu
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FAFMSOHHIAL A TAXCHSORATE Ml TIA
FOCYILAPCTE-ANE SO TAMOSIEHISOND COW0A
W

HICHT D T DRI MPIEC KON PO TIRARC THA

JKunax 2013 xbutrbl 7 Kapaniaga Kazakcran PecnyOinukachlHbIH OIIJICT MUHUCTPIIIT 3aH HIbIFapy WH-
ctutyThiMeH EypA3DC mylme MeMIIeKeTTepAiH 9IiJIeT MHHHUCTPIIepl KeHEeCIHIH 22 MOXiJici meH0epine
«Kenen onarpiHa jkoHe bipbIHFall SKOHOMHKANBIK KEHICTIKKE MYIIE MEMIICKETTepAiH 3aHHAMachlH
yHecTipy» TakbIpBIOBIHAA OTKI3IITEH TOHTENIeK YCTeN KOPBITHIHIBIIAPEI OOWBIHINA 931 pICH]II.

Kunak EypA3DC myme MemJeKkeTTep capamiibUIapblHBIH HHTErpalUsUIbIK OipJecTiKTepre Mylle
MeMIJICKETTEpIH 3aHHAMACHIH YHJIECTIpy cajachlHaFrbl TEOPHSIIBIK )KOHE MPAKTHKAIBIK Taxipuoere, BOK
meHOepiH/Ie KYKBIKTBIK OIpIryIiH ©3eKTi Macelenepi, conaaii-ak Eypasusiiblk 3KOHOMUKAJIBIK OJ1aFbIHBIH
KEJICIIEKTE KaJIBIITACYBIHBIH XaJIBIKAPAJIBIK-KYKBIKTBIK MAceJIeTIepiHe KaThICThl MaKaIaJdapaaH Typabl.

CoOopuuk copmupoBaH no uroram nposeaeHHoro 07 nHosops 2013 roga MUHHUCTEPCTBOM IOCTHLINU
Pecnyonuku Kazaxcran coBmectHo ¢ MHcTuTyTOM 3akoHonarenscTBa Pecybnuku Kazaxcran B pamkax
22-ro 3acenanus CoBeTa MUHUCTPOB FOCTHIIMH TOCyAapcTB-uwieHOB EBpA3DC kpyrmioro croja Ha TEMY:
«["apMoHHM3aMs 3aKOHOIATEIHCTBA TOCYIAPCTB-WICHOB TaMOkeHHOTO co103a M EAMHOTO SKOHOMHUYECKOTO
IIPOCTPAHCTBAY.

COOpHHK COAEPXKUT CTAaTbU TEOPETHUYECKOTO M MPAKTUYECKOIO OIBITA 3KCIEPTOB IOCYAAPCTB-UJICHOB
EBpA3DC B o0nacT rapMOHHU3AIMU 3aKOHOJATENILCTBA TOCYIapPCTB-WICHOB MHTETPALMOHHBIX 00BbEIHE-
HUH, aKTyaJIbHBIX BOIIPOCOB MPaBOBOW MHTerpanuu B pamkax EDII, a Taxke MexIyHapOoIHO-TPaBOBBIX
npobiemM GopmupoBanus Oyayuiero EBpasuiickoro 5kKOHOMHYECKOTO COr03a.



