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EXAMINATION OF THE LEGAL AND GOVERNANCE RESTRAINTS 
ON EXCESSIVE EXECUTIVE DIRECTORS’ REMUNERATION 

IN THE GREAT BRITAIN

Financial crisis occurred in recent years, 
exposed problems and weaknesses of companies’ 
governance, and especially improper distribution of 
funds. There is an opinion that the way executive pay 
is managed has contributed to the financial crisis in 
Europe, as well as in United States. Nowadays banks 
and financial institutions taking government bailout 
money are demanded to make restraints on bonuses, 
however others have done so of their own free will. 
In such situation legal regulation is quite important. 
First of all, executive compensation should be 
equitable. This problem is strongly discussed today; 
there is a question whether executive remuneration 
equitable or excessive. There are some interesting 
situations, when companies consider excessive 
remuneration can be justified:

•	 A company considers its director to be a 
high professionals, so they would be readily paid a 
compensation more than other companies do;

•	 Head-hunter guaranteed that company’s 
new director worth 30 (any quantity may be used) 
per cents more than others, so again company is 
ready to pay much more to their director;

•	 There is an apprehension that company can 
lose its director due to the competition, if he would 
not be paid bigger compensation etc.

Bob Tricker gives comments on all of these 
statements and explains why these people are wrong 
in their consideration. However, it is quite difficult 
to decide whether executive compensation equitable 
or excessive, and maybe even impossible. Anyway 
it is important to control the payment of executive 
compensation by all available legal and governance 
means. But it is not so easy to do as it seems, because 
high level of executive compensations are justified 
when directors’ management of the company brings 
a company to an outstanding performance. However, 
at the same time the level of remuneration should not 
be too high as it can lead to increase of company’s 

costs and decrease company’s competitiveness. 
Executives’ remuneration sometimes justified in 
compare with the compensations of sports, music 
and movie stars; also investment bankers, successful 
attorneys and others. However, it is still arguable 
point of view. 

Directors are not allowed to pay excessive 
remuneration to themselves. Controlling executives’ 
own compensations is preconceived to the material 
incentive of other employees. In Re Cumana court 
decided that remuneration was excessive. In Smith 
v Croft directors paid remuneration themselves, 
too. However, remuneration was not considered 
as excessive, judge notified that in such area like 
entertainment business, such level of remuneration 
is justified. Following this decision we can consider 
that every area of business can be justified in 
that way. Therefore some general restrictions 
on remuneration amount in money equivalent 
or percentage of company’s performance are 
needed to be accepted, so that these rules could be 
equal for all companies without a distinction on 
their business area. Today disputes about setting 
standards of executive pay become more frequent. 
The G-20 leaders declared that they are committed 
to “implement strong international compensation 
standards aimed at ending practices that lead 
to excessive risk-taking”, such attention to this 
problem discussed at the international level shows a 
real importance of solving this question. 

There are some cases related to excessive 
remuneration payments. In the case of Saul D 
Harrison & Sons plc part of the directors’ salaries 
were paid to their wives. Accounts for directors’ 
compensation turned out to be imprudent and 
excessive in Fisher v Cadman. These emoluments 
had not been approved in general meeting by the 
company the way it was required. Similar situation 
occurred in the Irvine v Irvine case. Respondent 
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have been accused in paying himself excessive 
and unreasonable level of compensation, he also 
failed to comply with the requirement to approve 
company’s annual accounts by the board of directors 
under provisions of the 1985 Act. 

Disclosure obligation is one of the most 
important forms of excessive payments control. The 
United Kingdom law requires thorough disclosure 
on directors’ remunerations and its relation to 
performance of the company. Regulations have been 
made under Companies Act 2006 (CA 2006), s 420, 
require preparing directors’ remuneration report 
for each financial year of the company. It should 
be noted that these obligations are imposed on all 
directors, not just the remuneration committee. 
Under this section an offence is committed in case 
of failure to comply with the directors’ remuneration 
report requirements. A person guilty of an offence 
is liable on conviction on indictment, to a fine; on 
summary conviction, to a fine not exceeding the 
statutory maximum. 

The directors’ remuneration report must be 
approved by the board of directors and signed on 
behalf of the board by a director or the secretary of 
the company. If a directors’ remuneration report is 
approved that does not comply with the requirements 
of CA 2006, every director of the company who, 
knew that it did not comply, failed to take reasonable 
steps to secure compliance with those requirements 
commits an offence. 

All publicly listed companies have to comply 
with an extra regulation called the «Listing Rules» 
(LR). These rules set by the Stock Exchange in 
2005, but administered by the Financial Services 
Authority (FSA) now. Listing Rules as well as 
Companies Act provide regulations on directors’ 
remuneration reports. The report to the board 
required by LR 9.8.6 R(7) must contain a statement 
of the listed company’s policy on executive directors’ 
remuneration. This information has to be provided 
in a tabular form with explanatory notes and must 
contain the following:

• The amount of basic salary and fees, the 
estimated money value of benefits in kind, annual 
bonuses, deferred bonuses of each director for the 
period under review;

• The total remuneration for each director for the 
period under review and for the corresponding prior 
period;

• Any significant payments made to former 
directors;

• Any share options for each director, by name, in 
accordance with the requirements of the Directors’ 
remuneration Report Regulations;

• Details on any entitlements or awards granted 
and commitments made to each director;

• An explanation and justification of any element 
of director’s compensation, other than basic salary, 
which is pensionable. 

Separate compensation report has to be provided 
annually by quoted ‘companies’ under the norms of 
The Directors’ Remuneration Report Regulations 
2002 (DRRR). The directors’ remuneration report 
shall contain a statement of the company’s policy on 
directors’ remuneration for the following financial 
year and for financial years subsequent to that. 

In the 21st century the use of good corporate 
governance became recognized in many countries. 
Development of corporate governance had led to 
development of corporate governance instruments, 
such as codes of best practice. The UK Financial 
Services Authority (FSA) issued The Combined 
Code on Corporate Governance (Combined Code), 
the last edition of it was issued on June, 2008. There 
are also best practise guidelines on voting, corporate 
governance policy, statements, responses and others. 
Guidelines edited by some institutional shareholder 
organisations, such as Pensions Investments 
Research Consultants (PIRC), Association of 
British Insurers (ABI) and the National Association 
of Pension Funds (NAPF). 

Combined Code provides principles on the level 
and make-up of remuneration and procedure. The 
code is a guide to the good board practice principles 
based on corporate governance practices, but not an 
exact set of regulations. However, listed companies 
should follow provisions stated in Combined Code. 
Companies are expected to comply with Combined 
Code regulations, otherwise they can be fined under 
Listing Rules’ norms. Due to “comply or explain” 
principle its breach leads to violation of Listing 
Rules. Agreement acceptable for both, company 
boards and shareholders, for ensuring this principle 
remain an efficient alternate to a framework based 
on rules, is a key point of the healthy corporate 
governance regime in the United Kingdom. It is also 
should be stated that there is no distinction between 
large and small companies stated in Combined 
Code, but small companies are enabled to adopt an 
appropriate norms under provisions of Combined 
Code, if they consider that some of the Code’s 
regulations inadequate and not suitable for them. 

The board should establish a remuneration 
committee of at least three (two in smaller 
companies) independent non-executive directors. 
The remuneration committee should have delegated 
responsibility for setting remuneration for all 
executive directors and the chairman, including 
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pension rights and any compensation payments. 
According to Bebchuk there are three causes that 
led to rising usage of the compensation committees 
consisting of independent directors in the United 
States. First, investor advocacy organizations 
insisted on creating such governance bodies 
in companies. Second, companies established 
compensation committees are strongly motivated 
by the provisions the tax code creates. Third, if 
a company encounters with a legal challenge, 
presence of the compensation committee in its 
structure would cause more respectful examination 
of remuneration plan.

The level of remuneration received by senior 
executives already factors in the risk associated with 
their role. Boards should ensure that contracts do 
not include any additional financial protection in the 
event of poor performance leading to termination. 
Directors’ contracts should guarantee that severance 
pays resulted by low performance of the company 
should not extend beyond basic salary. The 
components of severance payments should be fully 
disclosed in directors’ remuneration report. The 
remuneration committee should carefully consider 
what the compensation commitments’ consequences 
are in a case of early termination. The remuneration 
committee should also consult the chairman and/or 
chief executive (CEO) about their proposals relating 
to the remuneration of other executive directors.

Let us consider key points that Combined Codes 
provide on executive remuneration itself. 

• Levels of remuneration should be sufficient 
to attract, retain and motivate directors of the 
equality required to run the company successfully, 
but a company should avoid paying more than it is 
necessary for this purpose.

• A significant proportion of executive directors’ 
remuneration should be structured to link rewards to 
corporate and individual performance.

• The performance-related elements of 
remuneration should form a significant proportion 
of the total remuneration package of executive 
directors and should be designed to align their 
interests with those of shareholders and to give these 
directors keen incentives to perform at the highest 
levels. 

• Executive share options should not be offered 
at a discount save as permitted by the relevant 
provisions of the Listing Rules.

• Notice or contract periods should be set at one 
year or less. If it is necessary to offer longer notice 
or contract periods to new directors recruited from 
outside, such periods should reduce to one year or 
less after the initial period.

• There should be a formal and transparent 
procedure for developing policy on executive 
remuneration packages of individual directors. No 
director should be involved in deciding his or her 
own remuneration.

According to the Schedule A of the Combined 
Code performance conditions have to be relevant, 
and if remuneration committee consider that directors 
are not eligible for annual bonuses, they can be 
terminated. Also the remuneration committee should 
consider whether the directors should be eligible 
for benefits under long-term incentive schemes. 
And any new long-term incentive schemes should 
be approved by shareholders and should preferably 
replace any existing share option schemes, however 
the total rewards potentially available should not be 
excessive.

It should be stated that only basic salary can 
be pensionable, the remuneration committee 
should consider the pension consequences and 
associated costs to the company of basic salary 
increases and any other changes in pensionable 
remuneration, especially for directors close to 
retirement. Remuneration report should be signed 
by the Remuneration Committee chairman, however 
companies can choose to apply a different approach. 
For instance, “as the Report covers non-executive 
directors’ remuneration, having the Company 
Secretary sign avoids the Remuneration Committee 
chairman signing a Report which covers his own 
remuneration”. 

There is an opinion that excessive executive 
remuneration shows that largest corporations 
“dysfunctional” in some way. It is considered that 
the board of directors put interest of executives 
above those of shareholders by paying them huge 
compensations in breach of the board’s fiduciary 
obligations. Therefore designing a remuneration 
package should be very thorough in order to 
protect interests of shareholders as the main idea of 
corporation. 

Shareholders have a couple of ways for 
challenging executive remuneration plans, though 
these mechanisms cannot assign much restraint on 
executive pay. The first one is a derivative litigation, 
when shareholders may use the courts in order to 
reject remuneration packages that do not increase 
shareholder value to maximum, nevertheless 
shareholders cannot sue the board of directors in 
cases concerned with executive compensation. It 
happens because excessive pay does not do any 
harm for shareholders directly, but does indirectly 
via equity interest of shareholders in the company, in 
that case shareholders should generate a derivative 
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suit. Shareholders have to prove that the board had 
perpetrated the duty of loyalty, duty of care. The 
second approach is a voting on option plans, when 
shareholders may try to form executive pay while 
voting on stock option plans. 

It is known that the legal regulation of excessive 
remuneration is quite important. First of all, 
executive compensation should be equitable. This 
problem is strongly discussed today; there is a 
question – executive remuneration equitable or 
excessive. It is not even possible clearly define 
whether executive pay excessive or not, where is 
that border when excessive compensation has been 
paid. Therefore there is a necessity to set frames for 
the executive pay, which would be mandatory for all 
companies.  

The main focus in contemporary remuneration 
governance is reducing excessive and inequitable 
remuneration packages. Corporate scandals and 
following company collapses have led to disclosure 
of executives’ compensations, which turned out 
mostly to be excessive. Executives’ compensations 
are strongly discussed in media, by politicians and 
ordinary people. There are concerns about how 
can they earn so much money? The answer to this 
question is in two key elements of remuneration 
packages – stock options and restricted stock grants.

Disclosure obligations of the directors’ pay 
are now stated in both legislative and corporate 
governance acts. In 1995 the Greenbury report 
recommended to establish remuneration committees 
consisted of independent non-executive directors, 
who would annually report to shareholders full 
disclosure of the pay of each director; and acceptance 
of the directors’ reward linked with the company’s 
performance. Nowadays there are remuneration 
committees operating in companies, but the issue 
whether directors’ compensation is performance 
linked or not is still unsolved. Directors can be 
motivated by market-based measures, accounts-
based measures, and individual director performance 
measures in order to improve company performance. 

Bogus states that reforms on corporate 
governance appeared to be generally successful, 
compensation committees have been established in 
most of public companies. However, these reforms 
have not an appropriate effect. The main point is that 
independent directors usually are not independent, 
because they are under obligation to management 
for getting their job; in fact, CEO controls the 
nomination of directors. Still the issue on controlling 
executive pay have been continuing even nowadays. 
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Бұл мақалада атқарушы директорларының сыйақыларды құқықтық және корпоративтік 
шектеулердің қарым-қатынасы қарастырылады. Сонымен қатар, сыйақының және біркелкіліктің 
артығының сұрақтары қарастырылады.

Түйін сөздер: сыйақы, құқықтық шектеулер, корпоративтік шектеулер. 

В данной статье рассматриваются правовые ограничения на вознаграждения исполнительных 
директоров и их взаимосвязь с корпоративными ограничениями. Кроме того, рассматриваются 
вопросы избыточности вознаграждения и их равномерности.

Ключевые слова: вознаграждение, правовые ограничения, корпоративные ограничения.

This article examines the legal restraints on executive directors’ remuneration and their interrelation 
with the governance restraints. Moreover the issues of remuneration’s excessiveness and equitability are 
considered.

Keywords: remuneration, legal restraints, corporate restraints.
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Институт законодательства Республики Казахстан представляет

КЕДЕН ОДАҒЫ МЕН БІРЫҢҒАЙ ЭКОНОМИКА-
ЛЫҚ КЕҢІСТІККЕ МҮШЕ МЕМЛЕКЕТТЕРДІҢ 
ЗАҢНАМАСЫН ҮЙЛЕСТІРУ: Дөңгелек үстел мат-ры, 
2013 жылғы 7 қараша. = ГАРМОНИЗАЦИЯ ЗАКО-
НОДАТЕЛЬСТВА ГОСУДАРСТВ-ЧЛЕНОВ ТАМО-
ЖЕННОГО СОЮЗА И ЕДИНОГО ЭКОНОМИЧЕ-
СКОГО ПРОСТРАНСТВА – Астана: «Қазақстан 
Республикасының Заң шығару институты» ММ, 2014. 
-  136 б. қазақша-орысша.

Жинақ 2013 жылғы 7 қарашада Қазақстан Республикасының Әділет министрлігі Заң шығару ин-
ститутымен ЕурАзЭС мүше мемлекеттердің әділет министрлері кеңесінің 22 мәжілісі шеңберінде 
«Кеден одағына және Бірыңғай экономикалық кеңістікке мүше мемлекеттердің заңнамасын 
үйлестіру» тақырыбында өткізілген дөңгелек үстел  қорытындылары бойынша әзірленді.

Жинақ ЕурАзЭС мүше мемлекеттер сарапшыларының интеграциялық бірлестіктерге мүше 
мемлекеттердің заңнамасын үйлестіру саласындағы  теориялық және практикалық тәжірибеге, БЭК 
шеңберінде құқықтық бірігудің өзекті мәселелері, сондай-ақ Еуразиялық экономикалық одағының 
келешекте қалыптасуының халықаралық-құқықтық мәселелеріне қатысты мақалалардан тұрады.

Сборник сформирован по итогам проведенного 07 ноября 2013 года Министерством юстиции 
Республики Казахстан совместно с Институтом законодательства Республики Казахстан в рамках 
22-го заседания Совета министров юстиции государств-членов ЕврАзЭС круглого стола на тему: 
«Гармонизация законодательства государств-членов Таможенного союза и Единого экономического 
пространства».

Сборник содержит статьи теоретического и практического опыта экспертов государств-членов 
ЕврАзЭС в области гармонизации законодательства государств-членов интеграционных объедине-
ний, актуальных вопросов правовой интеграции в рамках ЕЭП, а также международно-правовых 
проблем формирования будущего Евразийского экономического союза.


