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ARBITRATION PROCEDURE FOR RESOLVING INVESTMENT
DISPUTES IN ACCORDANCE WITH THE ICSID CONVENTION
(THE INTERNATIONAL CENTRE FOR SETTLEMENT
OF INVESTMENT DISPUTES)

Akhmadi Marat Askaruly!

PHD, assistant professor of the Scientific School of Private Law, M.S. Narikbaev KAZGUU
University, Astana, Republic of Kazakhstan, e-mail: m_akhmadi@kazguu.kz

Serdar Nart
PHD, Associate Professor, Dokuz Eyliil University, Department of Civil Law, Izmir, Turkey,
e-mail: serdar.nart@gmail.com

Abstract. The ICSID Convention provides a well-established arbitration system that has been
utilized by both states and investors for over 50 years. To date, ICSID arbitration has considered
19 lawsuits filed against Kazakhstan, with the number expected to rise in the future. The aim of
this paper is to uncover the content of the ICSID arbitration process. The article examines the
Jurisdiction of the ICSID, including the criteria for a dispute to be considered for resolution. The
paper provides an example of a case in which Kazakhstan challenged the ICSID's jurisdiction.
The procedure for ICSID arbitration, starting with the request for arbitration and culminating in
a binding arbitral award, is outlined. The study concludes by emphasizing the importance of the
ICSID system for resolving investment disputes fairly and impartially, and the significance of the
binding nature of the arbitral award. The methodology is based on legal literature analysis and a
comprehensive literature review of Convention, including its rules and jurisdiction, with a focus
on relevant legal precedents and cases involving Kazakhstan. The author emphasizes that the
future of global arbitration is facing scrutiny due to the challenges in enforcing ICSID arbitration
awards and suggests that reforms are imperative. Additionally, the author notes that arbitration
law in Kazakhstan is under-researched and emphasizes the importance of increasing research
in this field, as it will assist the country in cultivating its own arbitration lawyers and enhancing
the judiciary's understanding of the subject. This will certainly improve the country's image as a
place for conducting business and increase its attractiveness for foreign investments.

Keywords: /CSID Convention, Investment disputes, Arbitration, Kazakhstan, Enforcement,
Arbitral awards.
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XANbIKAPAJTbIK K¥KbIK XXOHE CAJIbICTbIPMAJIbI K¥KBIKTAHY

AnHorauus. ICSID (Hneecmuyusanvix oaynapovl pemmey HCOHIHOe2l XaNblKapalblK Opma-
JIbIK) KOHBEHYUACHL €Ny JHCLIIOAH ACMAM YaKblm MeMieKemmep MeH XANblKapaiblK UHEecmop-
J1ap 0aynapviH weuty MaKcamviHod KOLOAHbIN Kelle HCAMKAH, HCAKCbl KALbINMACKAH apoumpaic
acytieci 6onvin madwvinaovl. Kasipee oetiin ICSID epesicenepine catikec unsecmuyusnivly apou-
mpadicoa Kazaxcman Pecnybnukacvina xkapcol 19 oay kapanoel. Maxananeiy maxcamor ICSID
Koneenyusicoina catikec apoumpaxicovlx, oayiaposl uwieutyOiy ey 03eKmi mMacenenepi MeH pacim-
Odepin manoay odonvin maobwviiaosi. Maxkanada ICSID Tepenix opmanvl2vinbly 10pUCOUKYUACH
Maceneci, oubly [winde 0ayobl ueury wapmmapsl Kapacmulpuliadsl. bByn 6enimoe mvican pemin-
O0e Kazaxcmannwiy 0ip oay wenbepinoe ICSID apbumpasicoiibly 10pucOUKYUACHIHA HAPA3LLIbIK
oindipeeni xkenmipineen. ICSID mopenix npoyedypacwsi, manian apwlz bepy npoyeci, mopeutiiep
ANKACHIH KYPY, mapanmap yutin MiHoemmi apoumpaxicovix wewimoi wvl2apy, wmewinoi oayiay
JHCOHE WEeUIMOT OPLIHOAMYObIY MaCeleNepl HCan Heakmovl cunammanzan. Kopeimuinovinaii kene,
3epmmeyoe UHBECMUYUSLTLIK 0ay1apobl 2011 dicaHe betimapan wewly yuin Kypwiizan ICSID oucyii-
€CIHIY MAaHbI30bLIbIZbIHA, COHOAU-AK apOUMPAN’CObIK Weuimoi opbiHOayOblH Dipe2ell HCyUeCiHil
epekuenikmepine Hazap ayoapuliaovl. 3epmmey a0icmemeci Kazaxcmanza xamvicmol muicmi
com madicipubeci MeH icmepee Hazap ayoapa omulpvin, Apoumpaxcovlk epexcenepoi Koca ani2am-
oa, ICSID Koneenyuscol OotibiHuia KYKbIKmolk 20eouemmepoi maioayea HCoHe HCaAH-HCAKMbl
wonyea nezizoencen. Homuowcecinoe, asmop ICSID wiewimOepiniy opbiHOanybina OAuIanbiCmol
myblHOa2aH npooremanap sHrahanowvlk deneelioe apoumpaicoviy OOIAUASLIHA KAMbLCMbL MYPi
cayanoap myblHOamamvlHblH JcaHe Oy canaoa peghopmanap Kaxcem exenin aumaowvi. CoHvbIMeH
kamap, asmop Kazaxcman KyKviK eblibIMbIHOA apOUmMpadcobly HCemxinikmi 3epmmenmeceHin
aman emin, ocbl caniadazvl 3epmmeynepoi Kobetmyoiy Manbl30bLIbIELIHA HaA3ap ayoapyoa. Oum-
KeHi OYn 3epmmeyiep endiy 63 apoumpanicovlk 3aqeepiepin Hcemindipyine Hcane com HCyuecitiy
Oy maxvipvinmsl xcimi mycinyine cenmiein mueizedi. byn ousnecmi scypeizyee Konauivl scep
peminoe enimiz3oiy UMUONCIH HCAKCAPMBIN, WemenoiK UHBeCMUYUs YK MapmulMObLIbIKNbL
apmmulpapul cO3Ci3.

Tyidin ce3nep: /CSID Kousenyuscol, Uneecmuyusanwix oay, Apoumpasic, Kazaxcman, Opbin-
oay, Apbumpasic wewimoepi.

APBUTPAJKHAS MPOLEAYPA PEHIEHUSI THBECTULMOHHBIX
CIMOPOB B COOTBETCTBHUM C KOHBEHILIME ICSID
(MEKIYHAPOIHBIN HEHTP MO PASPEIIEHUIO
WHBECTUIIMOHHBIX CIIOPOB)

Axmaau Mapart AcKapyJjibl

PHD, accucmenm npogeccop Hayurnoui Llxonvr Yacmuozo npasa Ynueepcumema KA3I'FOY ume-
nu M.C. Hapukbaesa, e. Acmana, Pecnyonruxa Kazaxcman, e-mail: m_akhmadi@kazguu.kz

Cepnap Hapr
PHD, accoyuuposanuwiii npogheccop kaghedpwi epasxcoanckoeo npasa J{oxys Juronsckoeo Yru-
sepcumema, . Msmup, Typyus, e-mail: serdar.nart@gmail.com

Annoranusi. Kongenyus ICSID (Medxxcoyrnapoousiii yenmp no ype2yiuposanuro UHEeCcmuyi-
OHHBIX CNOPO8) npedcmasisem coooll XOpoulo 3apeKoMeHO08a8ULYT0 ceOsl apOUMPAN’CHYIO cucme-
MY, KOMOPAs UCNONb3YEMC sl KaK 20Cy0apCcmedamu, mak u UH8ecmopamu yice bonee namuoecamu
nem. Ha cecoonswumnuii oenv no npasunam ICSID paccmompeno 19 uckos, npomus Pecnyonuxu
Kaszaxcman 6 uneecmuyuonnom apoumpadsice. Llenvro oannol cmamou A6715€mcs AHAIU3 HAUbo-
Jlee aKmyanbHbIX ONPOCO8 U NPOYEOyPbl pACCMOMPEHUs ApOUMPANCHBIX CNOPOo8 68 pamkax Kou-
senyuu ICSID. B cmamve usyuen sonpoc wopucouxyuu Apoumpasicroco yenmpa ICSID, exnouas
yenogus paccmompenus cnopa. B smoii wacmu npusooumcs npumep oena, ¢ komopom Kazax-
cman ocnapusan pucouxyuto apoumpaxca ICSID. [1o0pobro onucana npoyedypa apobumpadxica
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ICSID, npoyecc npedvsagnenus ucka, opmuposanus cocmasa apoumpa’ica, gvlHeceHue 0os3a-
MeNbHO20 0151 CMOPOH APOUMPAINCHO20 PeUleHUs], NPOYecc OCNAPUBAHUS peuleHUs U 3aKAHYUBASL
B0NPOCAMU NPUBEOEHUs PeUleHUs 8 UCNOoTHeHue. B 3axkniouenuu ucciedosanus noouepKusaemcs
saxchocms cucmemsl ICSID ons cnpagednugozo u 6ecnpucmpacmno2o paspeuieHus UH8ecmuyiu-
OHHBIX CNOPO8, A MAKIICE 3HAUEHUE YHUKATLHOU CUCTEeMbl UCNONHEHUsS. APOUMPAICHO2O0 PEUleHUs.
Memoodonocus ochosana ma awanuze u 8CECMOPOHHEM 0030pe IOPUOUUECKOL TUmepamypvl no
Kongenyuu ICSID, sxatouas peenamenm apoumpasica, ¢ akyenmom Ha COOmMeemcmeayioujue cy-
0ebHble npeyedenmsl u dena, ceazannvle ¢ Kasaxcmanom. B pesynomame agmop noouepxusaem,
umo Oyoyujee 2100a1bHO20 apOUMPANCA HAXOOUMCS NOO NPUCMATbHLIM 6HUMAHUEM U3-34 NPO-
bnem ¢ obecneuenuem ucnonnenus apoumpasicnvix pewenuit ICSID, u npeononaeaem, yumo pe-
@opmbl Heobxooumvl. Kpome moeo, aemop ommeuaem, umo apoumpasicroe npaeo 6 Kazaxcmane
He00CmamouHO U3y4eHo, U NOOUePKUBAem BANCHOCHb PACUUPEHUS UCCTe008AHUIL 8 2MOll 00/1a-
CMu, NOCKONLKY 2O NOMOMNCEM CMPAHe 8 60CRUMAHUU COOCMBEHHBIX apOUMPANCHBIX IOPUCTO8
U ynydueHuy NOHUMAHUsL npeomema cy0eOHbIMU opeanamu. Imo, 6e3yCl068HO, YIYYULUM UMUOAC
cmpansl Kak mecma 071 6edenus OuzHeca u y8enuyums npueiekameibHoCmy OJisl UHOCMPAHHBIX

UHBECMULUIL.

KimroueBsle ciaoBa: Kousenyus ICSID, Unsecmuyuonnwiii cnop, Apoumpasic, Kazaxcman,
IIpusedenue 6 ucnonnenue, Apoumpasicuvie peueHus.

Introduction

Direct and indirect foreign investments play a
crucial role in international trade and are highly
sought after by states. Recognizing foreign
investment as a key tool for development, states
enact domestic laws that incentivize, encourage
and protect international capital, and also
become signatories to international agreements
in this regard [1, p.501]. One such international
agreement is the ICSID Convention, or the
Convention on the Settlement of Investment
Disputes between States and Nationals of Other
States” . Drafted under the leadership of the
World Bank, the ICSID Convention is one of the
most widely ratified international agreements,
having been signed by 165 states and in force
in 158 states® . The Republic of Kazakhstan
became a party to the ICSID Convention on
July 23, 1992¢.

The ICSID provides an international
framework for resolving disputes that arise
from worldwide investment activities. ICSID
arbitration is unique compared to other
arbitration systems as it seeks to balance the
interests of the foreign investor and the host
state where the investment is made [2, p.447].
However, achieving a harmonious mechanism
that fosters mutual trust between the parties can
be challenging. As a result, the ICSID system is

DOI: 10.52026/2788-5291_2023_73 2 159

sometimes criticized and alternative solutions
are sought. Nevertheless, it is important to
recognize that ICSID arbitration provides a rare
opportunity for foreign investors to have their
disputes resolved in a fair and impartial manner
[3, p.491]. The equality of the interests of the
parties involved has been ensured throughout
the entire arbitration process, from application
to arbitration, formation of the arbitral tribunal,
decision-making, and execution [4, p.41].

ICSID does not directly participate in
the dispute resolution process as a mediator
or arbitrator. Instead, it provides a panel of
internationally recognized experts for the
parties to choose their arbitrators or mediators
from. If the state and foreign investor agree to
utilize ICSID's dispute resolution methods, they
are committed to abide by the recommendations
of the mediator or the decision of the arbitrator.
Furthermore, all states that are parties to
ICSID, whether they are directly involved in
the investment dispute or not, are required to
accept the binding nature of the arbitral award
given in accordance with the convention and
to enforce the execution of any monetary debts
determined by the award (as specified in ICSID
Article 54).

Materials and methods

During the research process, the general

2 The Convention on the Settlement of Investment Disputes between States and Nationals of Other States of March 18,
1965, 575 U.N.TS. 159. 4 ILM 532 (1965) (ICSID Convention), available on the website of the Centre at www.worldbank.org/icsid.
3 https://icsid.worldbank.org/about/member-states/database-of-member-states The access date: 29.01.

4 There is conflicting information about the date of the entry into force of the ICSID Convention for The Rebublic of

Kazakhstan. The ICSID Convention website states that it took effect on October 21, 2000. However, according to the Republic of
Kazakhstan's International Treaties Bulletin, the date of entry into force is July 20, 2004.
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scientific methods of analysis and synthesis
were employed. Specifically, the present
practical situation in the field of resolving
investment disputes was scrutinized, and a
comprehensive review of legal literature on the
Convention was conducted, taking into account
relevant court cases.

Discussion and results

THE ICSID CENTER'S JURISDICTION

It is significant to remember that ICSID
arbitration will not take place only because the
accepting state or the investor's state approves
the convention. The drafters of the convention
deemed it necessary to include such provisions
in the preamble, anticipating the possibility
of interpretations that participation in the
convention implies such an obligation. The
ratification of the convention by the relevant
states signifies their intention to resolve
investment disputes through ICSID arbitration;
however, there is no obligation to do so merely
by being a party to the convention. The decision
to arbitrate is left to the express consent of each
state. Furthermore, states can also notify certain
matters they do not wish to be subject to the
jurisdiction of ICSID arbitration by recording
them as a reservation’ .

The convention regulates the cases in which
disputes between the investor and the host
state, where the investment was made, can be
brought to ICSID arbitration under the section
on the center's jurisdiction (Article 25). For a
dispute to be heard in ICSID arbitration, the
following three conditions must be met. As is
demonstrated below, some of these conditions
pertain to the consent of the parties, some to
their identity, and some to the type of conflict.

1. Consent of the Parties

The parties must provide express consent
for ICSID arbitration to occur. This declaration
of consent can be made prior to or after the
emergence of a conflict [5, p.540]. The ICSID
convention does not stipulate any specific form
requirements for the written consent, although it
is common for investment agreements between

the parties to include a clause declaring their
willingness to participate in ICSID arbitration
[6, p.288].

Alternatively, states may incorporate such
provisions in their investment protection and
promotion laws or investment treaties® with
other states, giving the investor the ability to
apply for ICSID arbitration in the presence
of specific conditions, together with the host
country. It is important to note that all bilateral
investment treaties (BITs) signed by Kazakhstan
with other countries contain provisions for
the resolution of investment disputes through
ICSID arbitration or other arbitration centers.

2. Identity of Parties

Thesecond requirement for ICSID arbitration
is that one of the parties must be a state’ and the
other must be a national of another state party to
the Convention® . In the case of dual citizenship,
the Convention regulates which citizenship will
be considered as the basis [7, p.290].

Firstly, if the investor has dual citizenship
and is a citizen of both the state party to the
conflict and another state, then the condition
for ICSID arbitration will not be met (Article
25/2-a). This means that the investor will not be
entitled to initiate ICSID arbitration against the
host country, which is also their home country.

In the second case, if the investor is not a
citizen of the state where the investment was
made but holds dual citizenship with at least
one state party to the Convention, then ICSID
arbitration can be initiated. It is important
to note that the concept of citizenship in the
Washington Convention poses challenges for
legal entities. The determination of citizenship
for legal persons is not as straightforward as it
is for individuals. As a result, the Convention
has decided to determine the citizenship of legal
entities based on the place of establishment.
For example, if a UK-based company has an
investment dispute in Kazakhstan, it can be
brought to the ICSID. The determination of
citizenship based on place of establishment
presents an important issue for companies
with foreign capital established in Kazakhstan.

5 Some countries have ratified the Convention with varying reservations. For example, Tiirkiye has excluded disputes
arising from the same property in its jurisdiction from the ICSID due to the exclusive jurisdiction of Turkish courts.
6 Bilateral Investment Treaties (BIT5) are agreements that provide protection and incentives for bilateral investments. To

date, Kazakhstan has entered into BITs with 52 countries. A list of these countries can be found at: https://investmentpolicy.unctad.

org/country-navigator/110/kazakhstan. The access date: 29.01.2022.

7 1t is important to note that resolution of investment disputes through ICSID arbitration has been a viable option if
both the state party and the investor's state are parties to the Convention simultaneously. To increase the jurisdiction of ICSID,

the Additional Protocol was signed, which is referred to as the "Additional Ways to Resolve Investment Disputes” and includes
Additional Rules. This protocol introduced the Additional Rules of Procedure, granting ICSID the authority to determine whether
a dispute between a state and an investor of another state falls within the jurisdiction of ICSID arbitration.

8 The Convention does not apply to stateless individuals and refugees, as it specifically mentions state citizenship.
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The Civil Code of Kazakhstan determines
citizenship for legal entities based on the place
of registration. Hence, in the case of a dispute
between a company established in Kazakhstan
with foreign capital and registered in the Kazakh
legal entities registry, and the Kazakhstan
state or state-affiliated institutions, it becomes
necessary to determine if ICSID arbitration is
applicable.

The ICSID Convention provides a unique
perspective on the issue of a legal entity having
citizenship in a state different from the state in
which it is in conflict. Pursuant to Article 25/2-b
of the Convention, even if an investor company
holds the nationality of the conflicting state,
if it is determined that the company is under
foreign control, it will be considered a "citizen
of another state". As a result, even in the
presence of foreign control in Kazakhstan, the
investor has the right to be treated as a citizen of
another state and to bring the dispute to ICSID
arbitration. The inclusion of this principle in the
Convention is due to the fact that many countries
globally recognize that companies established
in their jurisdiction with foreign capital possess
their own citizenship. As a consequence, these
companies, despite being established with
foreign capital, are deemed local companies
in terms of citizenship, thus exempting them
from ICSID arbitration. The Convention aims
to address this by treating such companies as
"foreign" entities on the basis of foreign control
[8, p.291].

However, for this principle to be applied,
the parties must have agreed on this matter
in advance. This means that for disputes
between the government of Kazakhstan and a
foreign investor to be resolved through ICSID
arbitration, it is necessary for the investor
to agree to classify the company established
in Kazakhstan as a foreign entity in their
investment agreement.

3. Subject of Dispute

The third requirement for the jurisdiction
of ICSID arbitration is that the dispute must
arise from an investment. It is important to
note that the Washington Convention does not
provide a definition for the term "investment."
The majority of disputes submitted to ICSID
arbitration are related to investments in the
commonly accepted modern sense.

The definition of investment is based on the
types of investments expressed in the bilateral
investment agreements between the state in
question and the investor's state. However, it
should be noted that these agreements do not

provide precise parameters for defining the
concept of investment. For example, the Israel-
Kazakhstan bilateral investment agreement
allows for arbitration in the resolution of "any
legal disputes arising...related to the investments
made by the investor in the territory of the
host state." Similarly, the bilateral investment
agreement between Kazakhstan and Qatar
states that "any dispute under the provisions
of this Agreement between one Party and the
investor of the other Party in connection with
an investment" may be submitted to arbitration.

In practice, ICSID arbitral tribunals refer
to the "Salini test" [9, p.298] to determine the
concept of "investment." Accordingly, the
following five criteria are considered essential
for an asset to be deemed an investment:

1. The duration of the investment project;

2. The investor's assumption of risk;

3. The significance of the contribution;

4. The project's importance for
development of the host state;

5. The regular generation of profit or
income.

In the matter of "Anatolie Stati and Others
v. The Republic of Kazakhstan," a case brought
before the ICSID, Kazakhstan challenged the
jurisdiction of the ICSID arbitration tribunal on
the basis that the licenses issued by the state for
the development of oil and gas fields, liquefied
natural gas facilities, and other assets held by
the claimants cannot be considered investments
[10].

Kazakhstan's counsel argued that the criteria
established in the "Salini test", developed
by ICSID arbitration, were not met by the
claimants. It was suggested that the claimants
did not assume a significant risk in acquiring
these assets, nor did they make a substantial
investment in Kazakhstan, leading to the
conclusion that the assets in question could
not be considered investments. The arbitral
tribunal determined that, as the concept of
"investment" is unambiguously defined in the
applicable international investment treaty,
the Energy Charter Treaty in this case, there
was no requirement to reference additional
investment criteria, including those found in the
interpretation of the treaty [11].

the

PROCEDURE FOR ICSID ARBITRATION

In accordance with the ICSID Convention, if
the parties have agreed to engage in arbitration
and have not made alternative arrangements,
in the event of a dispute between them, either
the contracting state or the investor may
submit a written request to the ICSID General
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Secretariat for resolution. However, the parties
may choose to exhaust all local, administrative,
and judicial remedies before proceeding with
arbitration as a means of resolving the dispute
(Article 26). Pursuant to the ICSID Arbitration
Rules’ , documentation should be submitted
electronically as a general rule. However, in
cases where special circumstances require
a different mode of submission, alternative
arrangements may be made (Article 4).

An arbitration request must contain
documents establishing the parties' identities,
details of the dispute, evidence of the parties'
consent to arbitration, and information relating
to the investment, ownership, and control
thereof' . The General Secretariat will conduct
a preliminary assessment of the request and
take one of two actions. It may reject the
request on the grounds that the dispute falls
outside the jurisdiction of the ICSID arbitration
as determined by the information contained
in the request, or if the request satisfies the
necessary requirements, it will be recorded
1, Upon acceptance of the application by the
General Secretariat, an arbitral tribunal will be
established to resolve the dispute (as per articles
37/2ab, 38-40).

The tribunal will first assess its jurisdiction
over the dispute, either of its own accord or in
response to an objection raised by one of the
parties, which may be considered a preliminary
question (per article 41/1). The principle of
freedom of choice governs the law to be applied
in the dispute. In accordance with Article 42
of the Convention, the tribunal will resolve
the dispute in accordance with the rules of law
agreed upon by the parties, or, in the absence of
agreement, with the host country's law, including
conflict of laws rules. The tribunal may apply
both relevant international law and the rules
of the host country, or, upon agreement of the
parties, may resolve the dispute through the
application of rules of equity without reference
to the contracting country or international law

[12]. It is worth noting that the parties determine
the procedural rules to be followed by the
tribunal, and if left unaddressed, the applicable
ICSID arbitration rules will apply.

ARBITRAL AWARD

The arbitral tribunal shall issue its decision,
which shall be made by a majority of its
members and shall be in writing and signed by
all members who participated in the voting. Any
member of the tribunal may add a dissenting
opinion to the award. The award must be
reasoned and shall address all issues submitted
to the tribunal in the petition. The Tribunal shall
render the award as soon as possible and in any
event no later than within 60 days from the
submission of the last document, as provided
for under Article 58 of the ICSID arbitration
rules.

The award is conveyed to the General
Secretariat of the ICSID by the tribunal. The
General Secretariat then notifies the parties of
the availability of certified copies of the award.
The award becomes effective from the date of
notification. The Center shall not automatically
publish the award without the consent of
the parties, as per Article 48 of the ICSID
Convention' . In the event that the arbitrators
overlooked a matter while rendering their
award, the arbitral tribunal may make additional
award upon the request of either party within
45 days from the date of the award. This can
be done through an additional award or written
letter, as deemed necessary by the tribunal. If
there are any inaccuracies in the award, they
may be corrected in accordance with Article
49. These additional awards are considered part
of the original award and are communicated to
the parties in the same manner as the original
award.

OBJECTION TO
AWARD
As per the provisions of the ICSID

AN ARBITRATION

9 The ICSID Convention, Regulations, and Rules were adopted in 1967 and have undergone four amendments since then,

with the latest coming into effect in July 2022. These changes are the most comprehensive in ICSID's history. The key modifications
include (1) improvements to the proceedings’ efficiency, (2) provisions for third-party financing, (3) provisions regarding litigation
expenses, (4) reforms to the formation of the arbitral tribunal and the rejection of arbitrators, (5) increased transparency, (6)
provisional measures, and (7) expansion of access to the ICSID Supplementary Service Rules.

10 Article 3 of the ICSID Institutional Rules recommends additional information that parties may include in their arbitration
request to facilitate the early stages of proceedings. These recommendations include: (i) the method of appointment and number
of arbitrators; (ii) the language of the proceedings; (iii) agreements and proposals regarding the use of expedited arbitration; and
(iv) if the submitting party is a legal entity, the names of its owners or controllers, and the real and legal persons holding it.

11 The revisions made to the ICSID Arbitration Rules in 2022 encompass new provisions relating to serial arbitration.
These modifications allow for the parties to opt for a streamlined trial procedure if they so choose. The expedited trial procedure
is characterized by shorter timelines and fewer filings, thereby potentially reducing the overall duration of the trial by half.

12 The revisions made to the ICSID Arbitration Rules in 2022 encompass new provisions relating to serial arbitration.
These modifications allow for the parties to opt for a streamlined trial procedure if they so choose. The expedited trial procedure
is characterized by shorter timelines and fewer filings, thereby potentially reducing the overall duration of the trial by half.
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Convention, the arbitral award rendered under
the jurisdiction of ICSID is considered to be
final and binding on the parties. No appeal or any
other form of remedy, other than those specified
in the Convention, can be sought against such an
award (Article 53/1). Furthermore, if there are no
circumstances necessitating the interpretation,
revision, or annulment of the award, the parties
are obligated to comply with and fulfill the
requirements of the decision (Article 53/1). In
addition, every country that is a party to the
ICSID Convention shall recognize the arbitral
award, which has been rendered in accordance
with the provisions of the Convention and the
relevant arbitration rules, as binding. Such an
award shall be enforced in the same manner
as a final decision of the state court within the
territorial borders of the country (Article 54/1).

The ICSID Convention provides three
methods for recourse to an arbitral award.
These include:

1. Requesting an interpretation of the
award, as stipulated in Article 50.

2. Requesting a reconsideration of the
award due to the emergence of new material
facts, as outlined in Article 51.

3. Requesting the annulment of the award
in the presence of certain reasons, as specified
in Article 52.

Generally, the procedure for annulment
of arbitral awards in international arbitration
law and domestic legislation of countries is
commonly based on the UNCITRAL Model
Law and sought from the national courts of
place of arbitration [13, p. 41]. However, the
ICSID Convention has introduced a different
system for objecting the final arbitral award.
Unlike the systems accepted in international
arbitration law and globally, there is no
authorized state court to which the parties can
appeal the award. Instead, objections raised by
the parties are discussed and resolved within
the ICSID Centre.

ENFORCEMENT OF ARBITRAL
AWARDSUNDERTHEICSIDCONVENTION
In accordance with Article 54(2) of the ICSID
Convention, a party seeking recognition or
enforcement of an ICSID arbitration award in a
member state must submit a copy of the award,
as approved by the Secretary General, to a court
or authority designated by the contracting state
for this purpose.
One of the key benefits of ICSID arbitration
is the immunity of arbitral awards from review

by national courts. These awards are not subject
to annulment and local courts are required to
provide legal assistance to facilitate their
enforcement. In addition, a court of a state
party cannot refuse to enforce an award that has
not been annulled and was issued as a result of
ICSID arbitration [14, p. 215].

Consequently, the enforcement of ICSID
arbitration awards in the realm of international
investment law is commonly carried out
smoothly by states [15, p.25]. The ICSID
Convention provides a special procedure for
the recognition and enforcement of arbitral
awards, allowing for the bypassing of domestic
laws and international agreements. As a result,
objections based on the New York Convention
or the UNCITRAL Model Law cannot be raised
during the recognition or enforcement process.
It is also not possible to assert that the arbitral
award is in violation of the public order of
the country where enforcement is sought, and
recognition or enforcement cannot be denied on
these grounds [16, p.13 ].

The execution of the arbitral award will be
carried out in accordance with the procedural
laws for the enforcement of domestic court
decisions in the country where enforcement is
sought (Article 54/1). This aims to eliminate
the potential disputes arising from differences
in laws and legal systems between countries
regarding the execution of arbitral awards.
Each state is required to enforce the decision in
accordance with its domestic law as if it were a
judgment of its own domestic courts.

In accordance with Kazakh law, the Astana
City Court [17] has jurisdiction over the
enforcement of investment dispute arbitral
awards in which the Kazakh state is the
defendant, including those made by the ICSID.
It is important to note that ICSID arbitral awards
are not subject to the procedure for foreign or
international arbitral awards in Kazakhstan
(Article 54/1 Each Contracting State shall
recognize an award ... as if it were a final
judgment of a court in that State.), but rather,
they must be enforced through the ordinary
provisions established for Kazakh state court
decisions. As a result, the enforcement order
necessary for the execution of the ICSID award
should not be issued under Article 253 of the
Kazakhstan Civil Procedure Code, which
governs the compulsory enforcement of arbitral
awards, but rather, under Article 241 which
governs the execution of court decisions.

In the AIG Partners v. Kazakhstan case under
the ICSID, the government of Kazakhstan
disregarded Article 54(1) of the ICSID
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Convention and refused to honor the arbitration
award. The plaintiff secured a lien on assets
of the Kazakhstan central bank held in UK
banks (ABN AMRO Mellon Global Security
Services BV), but Kazakhstan contested the
lien by claiming immunity from jurisdiction
[18,p.217 ] and lien. It is worth mentioning that
the government's behavior in cases like AIG
Partners and Anatolie Stati makes Kazakhstan
an unreliable destination for international
investment, as it fails to uphold its contracts
and shirks its international obligations [19].

Conclusion

The ICSID Convention provides a well-
established arbitration system that has been
utilized by both states and investors for over
half a century. Despite its popularity, several
challenges still arise in practice, particularly in
regards to jurisdiction and the enforcement of
arbitral awards before the host state. This article
provides an overview of the ICSID arbitration
process and highlights some of the main issues
encountered in practice.

It is noteworthy that there is limited

research on the ICSID arbitration procedure
and its application in Kazakh legal doctrine.
Nevertheless, data from the United Nations
Conference on Trade and Development
(UNCTAD) reveals that there have been
19 lawsuits filed against the Republic of
Kazakhstan in investment arbitration, with the
number expected to increase in the future due to
the increasing use of third party founding (TPF)
in investment arbitration.

Given these circumstances, we believe
that further research on ICSID arbitration is
crucial for the legal doctrine of Kazakhstan. In
particular, cases where Kazakhstan is a party
should be examined from both theoretical
and practical perspectives. This will enable
Kazakhstan to train its own arbitration lawyers
and state courts, allowing them to be better
prepared to handle investment arbitration
cases. In conclusion, ICSID arbitration plays an
important role in promoting foreign investment
and ensuring the protection of investor rights,
and it is imperative for Kazakhstan to fully
understand and engage with this system.
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