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“ Ne 1-2 (29-30) 2013 2. Becmnuk Hucmumyma 3akonooamenscmea Pecnyonuxu Kazaxcman

Hopvuuesa Capa Kumaouesna,
npogeccop xageopul epaxcoanckozo npasa
Kaszaxckoeo eymanumapno-opuouuecko2o
VHUGepcumema, OOKMop 0PUOULECKUX HAVK,
00YeHm npasoeedeHs

Tpunxonenko Anopeit Bhaoumuposuu,
PYKOBOOUMENb CILYHCObL IKCHEPMU3bL MOBAPHBIX
3HAKOB U HAUMEHOBAHUL MECT NPOUCXOHCOEHUS

mosapos PIKII « HUUC»

JAOI'OBOP O IEPEJAYE HOY-XAY KAK BU/J 1OI'OBOPA
O IIEPEJAYE ITPAB HA OBBEKTDI
MPOMBIIIJIEHHOW COBCTBEHHOCTH

Crarpst 28 3axoHa Pecnybmukum Kazaxcran
«O Hayke» NpegycMaTpHBaeT KOMMEPLHATU3ALUIO
Pe3y/BTaToB Hay4yHOW M (WJIM) Hay4HO-TEXHUYECKON
JedarenbHOCTH.  JlanbHellnee COBEPLIEHCTBOBAHKE
KOMMeEpIUanu3ad OObEKTOB TpaBa HMHTEIUICKTY-
QJIbHOW COOCTBEHHOCTH OTHOCHUTCS K UMCITy HauOosee
B)XHBIX TEOPETUUECKUX M MPAKTUYECKUX ACHEKTOB
COBPEMEHHOI0 HKOHOMHYECKOro pa3BuTus Pecmy-
Omuky KazaxcraH, OCKOJNBKY MOTEHIMAN YKOHOMH-
YeCKOro pocTa JII000H CTpaHbl HAIPSIMYIO 3aBUCUT OT
YPOBHS pa3BUTHS HAYKH U TEXHUKH. be3 Kakux-m6o
JNIEMEHTOB M300pETaTebcTBAa U HOBATOPCTBA HEBO3-
MOXeH ObIT OBl TEXHWYECKHI MPOrpecc W pa3BUTHE
IIPOU3BOIUTEIIbHBIX CHJI OOLLECTBA.

B nocnennee BpeMms ¢ yriryOineHHEM HHHOBALU-
OHHBIX NPOLIECCOB U TIOBBILICHUEM YPOBHSI HHOP-
MaTu3aluy 00IIEeCTBA 3HAUUMOCTh HHTEIUICKTYallb-
HOM COCTaBJIAIOIIEN MPOU3BOJCTBEHHBIX PECYPCOB
CYIIECTBECHHO Bo3pacTaeT. BBumy 3toro ocodyro ak-
TyaJbHOCTh B YCIOBHAX coBpeMeHHoro Kasaxcra-
Ha npuoOpeTaeT Boipoc Hanbonee 3pdekTuBHOrO
WCIONB30BAHNA U pealn3allii Hay4yHO-TEeXHUYe-
CKUX JIOCTHMKEHUH, YTO HETIOCPEJCTBEHHO CBA3aHO
C pa3BUTHEM PBIHKA UHTEIICKTYalbHON COOCTBEH-
HOCTH, 00€CIIEUNBAIOIIETO AEHCTBEHHBIA MEXaHH3M
peanu3anuy HayYHO-TEXHUYECKHUX JOCTID)KEHUH B
(dopme OOBEKTHBHPOBAHHBIX PE3YJbTATOB HWHTE-
JIEKTYalIbHOM TBOPUECKOU eI TEHLHOCTH.

B Ilporpamme pa3BUTHSI MATEHTHOW CHUCTEMBI
Peciyonmukm Kazaxcran ma 2007-2011 romsl, yT-
BEP)KJICHHOW TOCTaHOBJIeHHeM [IpaBuTenncTBa
PecrryOmuku Kazaxcran ot 23 gexabps 2006 roma
Ne 1243, B uncie napyrux mOCTaBlI€HA 3ajada:
y4€CTb MHTEPECHI JINL, OCYIIECTBIIAIOMUX KOMMED-

[HAJTH3AIHAI0 00BEKTOB TIPOMBIIIIICHHOW COOCTBEH-
HOocTH. Jlyist aTOTO CiienyeT BHIpaOOTaTh YETKUU H
00s13aTeNbHBI MEXaHN3M BBITUIAT BO3ZHATPAKICHUN
aBTOpaM 3a CO3/laHue OOBEKTOB IMPOMBIIIICHHON
COOCTBEHHOCTH, YCUJIMTh OTBETCTBEHHOCTH 3a HaJl-
JeKalllee HCIONHEHUE JIOTOBOPHBIX OTHOILLICHUMN
MEXJy CyObEKTaMU WHHOBAIMOHHBIX IMPOIECCOB -
aBTOpaMH, pabOTOAATENISIMUA, TOCY/IAPCTBOM, WHBE-
cropamu [1].

Kax ormeuaetcst B kommeHTHpyemoii [Iporpam-
Me, B Kazaxcrane n3-3a IIoxo mocTaBIeHHOTO yUeTa
JIOJIST HEeMaTepUaIbHBIX aKTHBOB U WHTEIUIEKTYallb-
HOM COOCTBEHHOCTH COCTABIISIET MEHee | MpolieHTa,
B TO BpeMsl KaK IJIaBHBIM KPUTEPHEM 3HAYMMOCTH H
KOHKYPEHTOCTIOCOOHOCTH 00BEKTa TPOMBIITIICHHON
COOCTBEHHOCTH SIBJISIETCS YPOBEHB €TI0 KOMMepITHa-
JU3AIUH, TO €CTh, HACKOIBKO IPPEKTHBHO OOBEKT
HCTIONB3YeTCsl KaK CaMUM BIIAJIENbIIEM, TaK U JIpy-
TUMH JIMI[AMH Ha OCHOBE TPEOCTABICHHUS JIUICH-
3uii (pa3penieHnii) Ha ero UCIOIb30BaHNUE.

OOBeKThI MpaBa WHTEIUICKTYAJILHOW COOCTBEH-
HOCTH OTHOCSTCS K TaKUM OOBEKTaM, KOTOPBIMH
MO)XHO HE TOJBKO BIIAJCTh, MOJB30BATHCS U pac-
MOPSIKATHCS, HO U MPHU MPABWILHOM HX JOKYMCH-
TaJbHOM O(OPMIICHHUM M OILIEHKE HCIIOJIb30BaTh B
MPEANPUHUMATEIIBCKON JESTEIBPHOCTH, B YaCTHO-
CTH, B YCTaBHOM KaluTaje IOPUINIECKIX JIHII, B UX
XO35IUCTBEHHOM JIEATENIbHOCTH B Kau€CTBE HEMare-
pPHAITBHBIX aKTHBOB U B Ka9€CTBE 00HEKTOB KOMMEP-
yeckod TalHbl. [Ipu KoMMepuMalIu3alUuu WHTEI-
JIEKTyalbHOH COOCTBEHHOCTH TPHHINITHAIBHBIM
SIBIIIETCSl HaJM4YWE W MPABWIBHOCTH O(QOPMIICHUS
JIOKYMEHTOB, ITOJITBEPKIAIOIIUX TIpaBa CyObeKTa Ha
00BEKTHI HHTEIIEKTYaIbHOH COOCTBEHHOCTH.
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Cratps 961 I'paxmanckoro xonexca PecrryOmm-
ku Kazaxcran (manee - 'K PK) x o6wekram mpaBa
WMHTEIJIEKTYIbHON COOCTBEHHOCTH B YHCIE IpY-
TUX OTHOCHUT W HEPACKPBITYI0 HH()OPMAIHIO, B TOM
YHCIle CeKpeThl IPOM3BOACTBA (HOy-Xay) [2]. B co-
OTBETCTBUHU C ONPEHCICHUSIMHU cTaThu 126 u m.l
cratbu 1017 I'K PK, HOy-Xxay — 3TO TexHUYECKas,
OpraHM3alMOHHAS WM KOMMepueckas WH(popMma-
WS, UMEIOIIIAs ICHCTBUTEIBHYIO UM MOTCHIINATb-
HYI0 KOMMEpPYECKYI0 IIEHHOCTh B CHIIy HEH3BECT-
HOCTH €€ TPEThUM JIUIaM, OTCYTCTBUSI CBOOOHOTO
JIOCTYyTIa K HeW Ha 3aKOHHOM OCHOBaHHMH M 00Jaja-
TEJb KOTOPOH MPUHUMAET MEPhI K OXpaHe €e KOH(H-
JICHIIMAJILHOCTH.

B ommume ot apyrux oObEKTOB ITpaBa MHTEIUICK-
TyaJlbHOW COOCTBEHHOCTH, TIPABO HA 3alIUTy Hepac-
KPBITOM HH(OPMAIH OT HE3aKOHHOT'O UCTTIOIb30BAHUS
BO3HMKAET HE3aBUCHMO OT BBITIONHEHHS B OTHOIIIE-
HUH ATOH WH(POPMAIN KaKuX-TH00 hopMaTbHOCTEH
(ee perucrparmm, MONTYyYeHUS CBUICTEIBCTB U T.IL.).
JlaHHOE OOCTOSITENILCTBO SIBIAETCS BKHEHUIIINM OT-
JIMYMEM HOy-Xay OT APYTMX OOBEKTOB IMPOMBIILICH-
HOW COOCTBEHHOCTH B COCTaBe OOBEKTOB TpaBa WH-
TEIUIEKTyalbHON coOcTBeHHOCTH. OHAKO TpaBHiIa O
3alUTe HEPACKPHITON MH(POPMAIIUK HE TIPUMEHSIOTCS
B OTHOILICHUU CBEJICHUH, KOTOPBIC B COOTBETCTBUU C
3aKOHOJIATEIIbHBIMA aKTaMH HE MOTYT COCTaBIISITh
CITyeOHYI0 WJIM KOMMepUYecKyIo TailHy (CBeleHHs O
FOPUIMYECKUX JIMIAX, [IPaBax Ha UMYIECTBO U CJICI-
KaX ¢ HUM; CBEJICHMS, TIOJIICKAIIINE TIPES/ICTABIICHUIO B
CTaTUCTUYECKOM (hopMe U IpyTHe).

OmHuM W3 JIETaIBHBIX CIIOCOOOB TEpenadd u
pHOOpeTeHnsT BO3MOXKHOCTH HCIIOIB30BATh pe-
3yABTaThl MHTEJUIEKTYATbHON TBOPYECKOH AESITeh-
HOCTH SIBIISIETCS 3aKJIIOUEHHE JOTOBOpa O Tiepeaade
HOy-xay. [lo maHHOMY TOTOBOpY TOJIB30BATEINIO TIe-
penaeTcs He3araTeHTOBaHHAsI HepacKphITas HHPOp-
MaIsi HOy-Xay Ha YCJIOBHUSX, OINpPEIENIIeMbIX CO-
riameHueM. Kak mpaBuiio, Takor TOTOBOP SBISIETCS
BO3ME3/HBIM.

JloroBop o nepeaaye HOy-xay CIeUaIbHO HE pe-
[JIAMEHTHUPOBAH KaK Ka3aXCTaHCKUM, TaK U POCCHIi-
CKUM 3aKOHOJIATEJILCTBOM, OJIHAKO B COOTBETCTBUU
C IPHUHIUIIOM CBOOOJBI JIOrOBOPA, MPEIYyCMOTPEH-
vbM ctathsamu 2 U 380 'K PK, orpanudenwii mis
ero 3aximoueHus HeT. Kpome Toro, ycmoBust o mepe-
Jlaue HOy-Xay 4acTo COACPIKATCS B JIMIICH3MOHHBIX
JIOTOBOpax.

[IpenmeTom moroBopa o Tiepeaade HOy-Xay CITy-
JKUT TIepenavya caMoi KoH(HIEeHIINaIsHOW HHPOP-
MaIiy, a He UCKITIOUYNTENBHBIX TIPaB Ha HEE.

B aT0ii CBsI3M, MOCKONBKY Ha HOy-Xay y €ro 00-
JIaJaTeNs OTCYTCTBYeT UCKITFOUUTENHFHOE TIPaBo, TO
IIpH Tiepeiade Hoy-Xay Mo JIOTOBOPY TaKOH IOTOBOP
HE MOXET TPAKTOBAThCS KaK JIUIICH3MOHHBIA U €ro
MPEIMETOM MOXKET CITY)KHTh TIepe/iadya Hoy-Xay, a He

WCKITIOUMTENBHBIX TIpaB Ha He€. COOTBETCTBEHHO,
MTOIOOHBIN TOTOBOP HE TOUICKHUT M PETUCTPALINN B
YIIOJTHOMOYECHHOM opraHe Pecmyommkn Kazaxcran,
B OTIMYHE OT JIMIIEH3WMOHHOTO I0TroBOpa. AHalo-
THYHO C JIOTOBOpaMHU Ha Tiepeiady HOy-Xay CUTya-
st ooctouT u B Poccuiickort denepanuu.

B cBsizu ¢ 3TUM HaMm MPEJCTaBISACTCS CIIOPHOM
koHcTpykuus Hopmbl ctateu 1019 T'K PK, B coot-
BETCTBMU C KOTOPOHM IMIO, objajaromiee Hepac-
KpBITOM MH(OpMAIUEH, MOXKET Mepe/aTh BCE WIIH
4yacTh CBEJCHHI, COCTABIISIONIUX COJIEpKaHUE 3TOM
WHPOPMAIMH, APYTOMY JHUIY TO JHLIECH3MOHHOMY
noroBopy. HecomHeHnHo, uto 3adactyio mH(popMa-
IIUSI, COCTABJIAIONIAs HOY-Xay, MOXKET COJepKaThCs
Y B JIMIIEH3UOHHBIX J0roBopax. OJHAKO «B YUCTOM
BH/JIE» UMEET IMPaBO Ha CyNIECTBOBAHNE M JIOTOBOP
0 TIiepeniade HOy-Xay, KOTOPBIH SIBHO HE MOXET OBITh
OTHECEH K JIUIIEH3NOHHOMY JIOTOBOPY, TaK KaK HOY-
Xay He 3allUIIeH HUKaKUM OXPaHHBIM TOKYMEHTOM,
KpoMme camoro goroBopa. [loatomy Oomee cooT-
BETCTBYIOIUM HCTUHHOMY TOJOXKEHHUIO JeN ObLIO
OBl JIOTIOJIHEHUE JAaHHON HOPMBI MEXJY CIIOB «IIO
JMIIEH3MOHHOMY» CJIOBaMH «JIOTOBOpPY O Mepeaade
HOY-Xay JT100...» U Jajee 10 TEKCTY.

B cnyuae, xorna Hoy-Xxay mepenaercs mo JUICH-
3MOHHOMY JIOTOBOPY B COCTaBE€ 3aperucTpUpOBaH-
HBIX 00BEKTOB MPaBa HHTEIUIEKTYaIbHOW COOCTBEH-
HOCTH, JINIIEH3UAT 00s13aH MPUHUMATh HaJIeKaIINe
MepBbI K OXpaHe KOH(PHUACHIIHATBHOCTH HOY-Xay, I10-
JY4EHHOTO TI0 JIOTOBOPY, M UMEET Te e IpaBa Ha
€ro 3alluTy OT HE3aKOHHOTO HCITONB30BaHMS Tpe-
THUMHU JIUIIAMH, 9TO 1 JuneH3nap. Ecim B moroBope
HE TIPEeTyCMOTPEHO MHOE, 005S3aHHOCTh COXPaHSTh
KOH(HUIACHITHATBHOCTh HEPACKPBHITON HHGPOpMAITUN
JISKUT Ha JUICH3WATe W MOCJe MpPeKpaIleHus -
[IEH3MOHHOTO JIOTOBOPA, €CIU COOTBETCTBYIOIIHE
CBEJICHUSI TIPOJIOJDKAIOT OCTAaBaThCS HEPACKPBITON
nHpopmarueid. O6 3TOM JOIKHO OBITH YETKO yKa3a-
HO B yCJIOBHSIX JOTOBOpA, IPU TOM PEKOMEHIYETCS
YCIIOBHS, COZIEpIKalllle CBEJCHHSI O HOYy-Xay, U3JI0-
JKUTh B OTJICJILHOM MPHUIIOKEHHUH, TIOMETHB €r0 Kak
KOH(UACHIIMATILHOE, SIBISIIOIIEECS] HEOTheMIIEMON
YacThIO JIUIIEH3MOHHOTO JOr0BOpa.

JloroBop o mepenadye HOy-Xay MMEET MHOTO 00-
IIETO C JINIIEH3NOHHBIMH JOTOBOPaMH, B YACTHOCTH,
B TIpEAMET JIOTOBOPOB BXOAAT HEMaTepHaIIbHBIC
OOBEKTHI TIpaBa WHTEIUICKTyaJIbHOH COOCTBEHHO-
cti. OTHAKO MOXXHO BBIACTUTH M TEIBIA P 0CO-
OEHHOCTE.

1. IlpemmeToMm moroBopa O mepenade HOy-Xay
BBICTyHaeT (pakTHyecKas HH(QOpMAaIHs, a He UCKITFO-
YUTEIbHBIC TIPAaBa HA OXPAHAEMBI 00BEKT.

2. Cpok AeMcTBUS JHILEH3MOHHOIO JOrOBOpa
OTPaHUYCH CPOKOM JICHCTBUS MMATCHTA WU CBUJIC-
tenbcTBa. Cpok JAEWCTBUS JOTOBOpa O Mepeaade
HOYy-Xay HE MMEET CYyIeCTBEHHOIO 3HAaueHUs U 3a-
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BUCHT IJIaBHBIM 00pa3oM OT TOTO, KaK JIOJTO CYIIECTBYET (aKTHUecKasi MOHOIIONHS Ha HEPACKPHITYIO WH-
hopmamnmro.

3. B noroBope o mepenade HOy-Xay, B OTIMYNE OT JUIIEH3UOHHOTO JIOTOBOPA, HEOOXOAMMO 0c000 Oro-
BOPUTH YCJIOBHSI O COONIONICHUH KOH(QHICHIIMAILHOCTH, TAK KaK HEBBITOJHEHUE TAKOTO YCIIOBHS BEIET K
MPEKPAICHUIO caMOll BO3BMOXKHOCTH CYIIECTBOBAHHSI JIOTOBOpA. B JIMIIEH3HOHHOM JIOTOBOpPE MpaBa nepe-
naroTcsi Ha 00BEKT, nH(pOpMAITHsI 0 KOTOPOM O(HUITHAIBHO OITyOIMKOBaHa, B CBSI3U C YeM HET HeOOXOIUMO-
CTH cOOMIoNaTh ¢€ KOHPUICHINATEHOCTS.

4. B noroBope o nepejave Hoy-xay [enecoo0paszHo MpeyCMOTPETh BIMJIATY eIMHOBPEMEHHOU CyMMBI,
a HE MEePUONYCCKHX TUIATeXel B 3aBUCHUMOCTH OT MOJYUYCHHUsS TPUOBLIH, MTOCKOIbKY Pa3pabdOTUYUKH HOY-
Xay HE3aBHCUMO OT CBOECH BUHBI MOTYT MOTEPSATH MOHOIIOJIMIO Ha CKPBITYIO HH(POPMALHIO.

5. OcoOblit opsIIOK NpeKkpalieHus: JoroBopa. Cpenu 0CHOBaHMH MpEeKpalleHus JOroBopa O nepeaaue
HOY-Xay — yTpaTa CeKpeTHOCTH HH(opManuu, e€ 0OHApOIOBaHUs, YTO HE UMEET HUKAKOTO 3HAYCHUS IS
JIMLIEH3UOHHOTO JJOTOBOPA.

Takum 00pazoM, B BOPOCax KOMMEPLIUAIN3AUK 0OBbEKTOB MTPaBa MHTEIJICKTYa IbHOH COOCTBEHHOCTH
JIOTOBOD O Tiepeiaue Hoy-Xay MPeJICTaBIseTCsl HAICKHBIM CITIOCOOOM 3aKpEIUICHHS U 3aI[UThl IMYIIECTBCH-
HbBIX U JIMYHBIX HCUMYIICCTBCHHBIX IIpaB U 00s13aHHOCTEN CTOPOH AOTOBOpA, B CBA3H C UCM 3aCITIy)KUBACT
OBITh JIETaJILHO 3aKPEIUICHHBIM B 3aKOHOJIATENILHOM aKTe B KAYE€CTBE CAMOCTOSITEIILHOTO JIOTOBOPA.
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Maxkanaoa asmopnap Hoy-xay, Hemece oHOIpic KYRUACBIH 032e MYN2anapaa bepy mypaivl Keicim wapm-
Mol 3USAMKEPILIK KYKbIKMbIH 00beKmilepin KOMMepyusiblk naudaianyovly 0ip 20ici peminde Kapacmuolpoln,
amanmviul Kenicim wapmmaoly OHepKaCinmix obvexminepiniy backa mypiepin 6epy mypauol JuyeH3UsLiblK
Wapmman aublPMAbLIbIZ6IH MAA0AY2A CANIEAH.

Tytiin co30ep: Kenicim wiapm, HOY-XAy, OHEPKICINMIK MEHULIEL.

B oannoii cmamve agmopel paccmampusarom 002060p 0 nepeoave HOy-xXay, Ul CeKpemos npou3eoo-
cmea, 8 Kawecmee MexanHuzmMa KOMMepYecKoll peanusayuu 00beKmos npasa UHMeIeKmyaIbHou coocmeeH-
HOCMU U NPOU3BOOSIM PA3ZPAHUYEHUE PACCMAMPUBAEMO20 002060pA OM TUYEHIUOHHO20 0020680pa HA Ne-
peoayy unblx 00beKmos NPOMbIUILEHHOU COOCMEEHHOCMU.

Kniouesvie cnosa: 002060p, Hoy-xay, npomblulieHHas COOCHEEHHOCMb.

In this paper the authors examine the treaty on the transfer of know-how or trade secrets, as a
mechanism for commercialization of intellectual property objects and produce a separation agreement
under consideration of the license agreement for the transfer of other industrial property.

Keywords: agreement, know-how, industrial property.
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