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VIIK 340.5

LEGAL REGULATION OF THE ISLAMIC FINANCES:
COMPARATIVE ANALYSIS OF THE LEGAL FRAMEWORK
OF THE REPUBLIC OF KAZAKHSTAN, «<ASTANA» INTERNATIONAL
FINANCIAL CENTRE AND UNITED KINGDOM

Kenzhaliev Madi Zailagiuly
Senior Lecturer at Narxoz University, Master of Laws, PhD student at Turan University,
Almaty, Republic of Kazakhstan, e-mail: madi.kenzhaliyev@gmail.com.

Abstract. Islamic financing currently became one of the most rapidly developing industry
representing moral alternative for the Muslim population in comparison with the contemporary
financial sector of the west. The main difference of Islamic financing stems from the fact that it
assumes more balanced distribution of the risks between all of the parties and prohibition of the
usury or interest on behalf of the financial organizations. Despite the fact that Muslim population
being the largest religious group in the Republic of Kazakhstan, the share of Islamic financing,
including Islamic banking is insignificant in within the financial market of the state. The author
comes to the conclusion that the Republic of Kazakhstan has prepared a sufficient regulatory
framework for the development of the Islamic financing in the country. Moreover, the analysis
suggests that with the emergence and development of the Astana International Financial Centre
(AIFC) there is even more comprehensive and elaborate framework within a new common law
legal system of the financial centre. However, through the analysis of the legislative system of the
Republic of Kazakhstan and after conducting a comparative study with the acting law of the AIFC
as well as with the legal regulation in the United Kingdom, the author concludes that there is still
one apparent legal obstacle that hinders the development of the Islamic financing in the Republic
of Kazakhstan.

Keywords: Islamic financing, Islamic banking, Astana International Financial Centre, AIFC.

NCJIAM KAPXKDBICBIH KY¥YKBIKTBIK PETTEY:
KA3AKCTAH PECITYBJIMKACHI, «<KACTAHA» XAJIBIKAPAJIBIK
KAPXbI OPTAJIBIT'BI 7)KOHE YJIBIBPUTAHUAHBIH K¥YKBIKTBIK
BA3ACBIH CAJIBICTBIPMAJIBI TAJIIAY bI

Mboau 3aitnarnyibl Kenxkaauen

«Hapxo3» Ynusepcumeminiy asa oKeimyuwvlcol, 3aH blibIMOAPLIHLIY MAUCTIPAHMNbI,
«Typany ynusepcumeminiyy dokmopanumol, Aamamul K., Kazakcman Pecnyonukacul,
e-mail: madi.kenzhaliyev@gmail.com.

AHnHomauyun. Onemoeli eKiHwi ey yiKeH OiHuU MONn O0JI2AHbIMEH, KA3ipei MaHoa KenmezeH
MYCHLIMAHOAP UCTAMOBIK KAPIHCHILIK KbI3MEMmepee HCIHE KAPHCHLIbIK UHCMUMYmmapea Kol
JHcemxize aimayod. An uciamoviK KapicoliaHoblpy OAmvlCmbly 3AMAHAYU KAPHCbL CEKMOPLIMEH
CAnbICMbIPRAHOA MYCOLIMAH XAIKbL YUK MOpaniboblK dbarama donvin maodwviiadvt. Conoazwl uc-
JLAMObIK, KAPAHCLIAHOBIPYObIH KA3IP2i 3AMAHAYU KAPHCHL CEKMOPLIMEH CANbICIbIPRAHOARbL He2i32l
epekuieniei byn mayekenoepoi Oapivlk mapanmap apacvblHoa meyeepimoi 6oyi HeaHe 0e Kapiicol
UHCIMUMYMMAap mapanvliaH 0CIMKOPIbIKKA MblUbIM Canyobl Ko30eloi. An ecep 6i30iy ence Hazap
ayoapcak, Kazaxcman Pecnyonuxacelnvly Xaakbiibly 0acbim 06Jiei MycvlimManoap 601vin ma-
ObLIZAHBIMEH, KONMEe2eH OMAHOACMAPLIMbL3 UCTAMOBIK KAPIHCHL UHCIPYMEHMMeEPMeH Naoaiand
armayoa. Kapoicet mamanoapovly mandayvlna catkec, Kazipel yaKkblmma uciamoblk KapiCbLIAH-
O0bIPYObIH, OHBIH [WIHOE UCTAMObIK OAHKUHSMIH Yleci eliMi30iH Kapicbl HApblbIHOA&bl yaeci ula-
manvl bonvin maodwiiadvl. Ocvl opauida asmop enimizoe UCIAMObIK KAPHCHLIAHObIPY CeKMOPbIH
oamvimy ywin Kazaxcman Pecnybnukacvlnoa scemrinikmi HOpmMamuemik-KyKblKmulx 6aza oaii-
bIHOANIRAH Oe2eH KopblmbiHOblea Kenedi. Onvly ycmine, manoay « Acmanay Xanvikapanvik Kapoicol
Opmanwvizgvinviy (AXKO) natioa 6onyvimen jicana JHeane 0e 3aManayu KYKbIKmulK Jcylie Kaablin-
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macmwl decen mydicvipvimea kenedi. AXKO saynamacwl nezizinen Auenus meH Yanvc KyKvivl-
HbIH 3AHHAMACLIHA, NPeYeOeHMMePIHe JHCIHe HCeMEKULl dNeMOIK KaApoCbl OPMAlblKMAPbIHbIH
cmanoapmmapeiia caukecmeHoipineer 6onvin maodwiiadvl. Ocviiavuia, enimizoiy 3aHHAMANbIK
acytiecin manoati omwvipwin sncone AXKO Kondamvicmazvl 3aHHAMACLIMEH ecKepin, asmop OYi
exi oicytieni ¥ivloOpumanusaoazel UCIamMOblK KapHCbLIAHObIPYObIY KYKbIKIMbLK pemmeyMeH Calbl-
cmulpmanst 3epmmey sxcypeioi. Ocvl mandayoviy He2izinoe aemop Kaszaxcman Pecnyonukaceinoa
UCTIAMOBIK KAPAHCBLIAHOBIPYObIY 0AMYbIHA O62em Jcacan mypean 0ip auvlk 3aHObIK Kedepel bap
0en KopblmblHObLIANObI.

Tyiiin co3oep: «Acmana» Xanvixapanwix Kapoicot Opmansviewvt, AXKO, Hciamovik kapaicwiian-
ObIPY, UCTIAMOBIK OAHKUHE.

INPABOBOE PEI'YJIMPOBAHUE UCIIAMCKHUX ®PUHAHCOB:
CPABHUTEJILHBINA AHAJIN3 3AKOHOJATEJIBHOM BA3BI
PECITYBJIUKHU KA3AXCTAH, MEKIAYHAPOJIHOI'O PUHAHCOBOI'O
HEHTPA «<KACTAHA» U BEJIUKOBPUTAHUU

Ken:kaaues Maau 3annarnyibl

Cmapwuii npenooasamens Ynusepcumema « Hapxo3z», mazucmp ropuouueckux Hayx,
doxmopanm Ynusepcumema « Typany. Anmamsi, Pecnyonuxa Kazaxcman,

e-mail: madi.kenzhaliyev@gmail.com.

Annomauyun. Hecmomps na mo, umo uciam A615810mcsi 6Mopoi no eeluduHe peiueuo3Hou
2PYRNOUL 6 MUpe, MHO2Ue MYCYTbMAaHe Ce200Hs He UMerom 00CMyna K QQUHAHCOBbIM YCIY2aAM, KO-
mopvie omeeuaiom mpebosanuam wapuama. B mo dce epems, ucnamckoe unancuposanue 6
Hacmosujee 8pemMs Cmao 0OHOU U3 HauboIee OUHAMUYHO PA3BUBATOWUXCS OMPACTiel, npedcmas-
JAIOUWUX MOPATLHYIO AIbMEPHAMUBY Ol MYCYTbMAHCKO20 Hacenenus. 11asnoti ocobeHnocmuio
UCTAMCKO20 (PUHAHCUPOBAHUSA 3aKTI04aemcs 8 bolee COANAHCUPOBAHHOM pacnpedeiieie PUCKO8
MedHcoy 6cemMu CIMOPOHAMU U camoe 21aeHoe, 3anpeme Ha POCMOBUUYeCmE0 Ul 3UMAHUe Npo-
YEeHMOo8 co CMOpPOHbl OAHKOBCKU3 U Opyeux unancosvlx uncmumymos. Pecnyonuxa Kaszaxcman
ABNAEMCA KIACCUYECKUM NPUMEPOM MO20, YUMo OONbUWUHCIMBO HACEeNeHUs CMpPaHbl A6II0Mmcs
MYCYTbMAHAMU, OOHAKO OO UCIAMCKO20 (QUHAHCUPOBAHUS, 8KIIOUASL UCTAMCKUN OAHKUH2, HA
@unancosom puirke Cmpansl He3HauumenvbHa. B ceaszu ¢ smum asmop npuxooum K 861600y 0 MoM,
umo & Pecnybnuxe Kazaxcman noozomosiena 0ocmamounas HOpMamueHO-npasosds 6asa 0is
PAa3eumusi Cekmopa Uciamcko2o unarcuposanus. bonee moeo, na oaunmviti momenm 6 cmpa-
He cyuwjecmgyem 06e Npagogvle CUCMEMbl, pe2yIupyrouue UcIamcKoe QuHaHcuposanue, mak
kax 6 2018 200y nauan ghynkyuonuposams Medxcoynapoonozo @unarncosozo Llenmpa «Acmanay
(M®I]A), meppumopus, ¢ 0cOObLIM NPABOBLIM PENCUMOM, OCHOBAHHOU HA CUCMEME AH2IUNICKO20
obujezo npasa. Tem ne menee, nymem ananusza 3akonooamenvrou cucmemol Pecnyonuxku Kazax-
cman u deticmsyrouje2o npasa M®IL[A, a makaice nocie nposedeHus CpAGHUMENbHO20 AHANU3A C
NPABOBbIM pe2yIuposanuem uciamcko2o gunancuposanus 6 Coeounennom Koponescmese, agmop
NPUX00Um K 861600 0 HAIUYUU NPABOBOTU Npe2padbl, KOMOopas NPenamcmeyem pa3eumuio UCiam-
CKO20 QuHaHCUpOB8aHus 8 cmpane.

Knroueevie cnosa: Hcnamcroe chunancuposanue, uciamckuti damkure, Medcoynapoomwiil
@unancoswiii L{enmp «Acmanar», MOI]A.

DOI: 10.52026/27885291_2023_75_4 241

Introduction the people in Kazakhstan, the Islamic financing

The Republic of Kazakhstan is a secular
and democratic state; however, overwhelming
majority of the population, more than 70%,
describe themselves as Muslims'. Nevertheless,
despite Islam being a substantial part ofthe life of

has an insignificant share in the financial and
banking sector of the state. Therefore, most of
the people in our country do not have an access
to financial and banking services that comply
with the Islamic religious standards. Therefore,

! Mnoscecmso oepanuuenuil. /[oknad o cumyayuu ¢ penueuo3nol ceobooou 6 Kasaxcmane [Dnexkmpounnwiii pecypc] — Pextcum
docmyna: https://rus.azattyq.org/a/31217287.html ([Jama o6pawenus: 09.02.20232.)
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this article reviews the regulatory framework
of the national legal system as well the acting
law of the AIFC to analyze the impediments
that exist in the legislation of the country
that affects the development of the Islamic
financing. Additionally, the author reviews the
experience of the United Kingdom with an aim
of conducting comparative analysis of the local
Kazakhstani legislation and AIFC jurisdiction
with another common law state which regarder
as one of the leading centres of the Islamic
finances in the world.

Literature review and methods

The main literature used during the writing
of the given scientific article is the researches
on the topic conducted by local and foreign
scholars, as well as the analysis of the legislation
of the Republic of Kazakhstan and the acting
law of the Astana International Financial
Centre. For the purposes of this research several
different reserch methods has been used,
including historical method, formal-logical,
formal-juridical, dialectical, comparative-legal
and others.

Discussion

The rise of Islamic financing became one
of the most perceptible trends in the financial
industry throughout the globe by steadily
increasing from 10 to 12% annually for the past
decade?. One of the main reasons for such rapid
development is the Muslim population that is
the fastest growing religious group’. However,
the Islamic financing, being a global trend, has
reached only a number of 1% of the total assets
of the global financial sphere* whereas Islamic
banking accounts for only 6% of the global
market share®.

Generally, Islamic finances traditionally
has many specific features that is intrinsic to
the Islamic culture. Nevertheless, one of main
feature that differs it from the modern financial
industry is that it shall be in adherence with
the religious law called “Shari’ah” [1, p. 120].
Hence, the basic pillar of the Shari’ah law is

prohibition of “riba” which is the interest or
usury [2]. The religion of Islam denies the
concept of usury on the premise that money
has no value in itself. Rather, money shall be
treated as a good or a product, therefore, it is
prohibited to receive interest just for lending
money to other people®. Hence, the traditional
financial instruments such as loans could not
specify the guaranteed amount of returns’ but
instead the Islamic financing is a type of “project
investment” where both parties shall bear risks
that result in the “equity participation” [3].

Now if we look at the development of the
Islamic financing and its legal regulation in the
Republic of Kazakhstan, then our state was the
first among post-soviet countries to implement
legislation in order to open the Islamic
banks [4, p. 62]. The Kazakh International
Commercial Bank Al-Baraka was established
by the Decree No. 5 of the first president in
1992. Nevertheless, at that point of time there
was no clear framework for the operation
of the Islamic banking and the legal regulation
was implemented only in 2009 by the adoption
of the law “On Amendments and Additions
to Certain Legislative Acts of the Republic
of Kazakhstan on the Organization and
Activities of Islamic Banks and the Organization
ofIslamic Finance” (Law on Islamic Financing)®.
Hence, the Law on Islamic Financing
created necessary regulatory framework for
the development of Islamic financing by
supplementing several laws, including General
and Special Parts of the Civil Code, Tax Code,
Law “On banks and banking activities in the
Republic of Kazakhstan” (Banking Law),
Law “On the Securities Market”, Law “On
Investment Funds”, Law “On Limited and
Additional Liability Partnerships” and several
other legislative acts.

Generally, the review of the Law on
Islamic Financing shows that this act created
a regulatory framework for the emergence
of Islamic financing and especially Islamic
banking. So, for the first time the concept
of Islamic bank was introduced to the law

2 Global Islamic Finance Development Center [Electronic resource] — Access mode: https://'www.worldbank.org/en/programs/
global-islamic-finance-development-centre#2 (Access data: 15.01.2023).
3 Islam: The world's fastest growing religion [Electronic resource] — Access mode: https://www.bbc.com/news/av/world-39279631

(Access date: 5.01.2023

4 Ucnamcroe ¢punancuposanue [Onexmponnsiii pecype] — Pescum oocmyna: https://aifc.kz/ru/islamic-finance/;
> Ismail A. The Islamic Financial Services Industry Statistics // https://www.qardus.com/news/the-islamic-financial-services-

industry-statistics. Access date: 15.03.2023.

¢ What is Islamic finance? [Electronic resource] — Access mode. https://www.bankofengland.co.uk/knowledgebank/what-is-

islamic-finance (Access date: 15.03.2023).
7 Tam once.

8 HUcnamcxue gunancer 6 Kazaxcmane. Pazsumue noo seudoti MOILA [Onexmponnsiii pecypc] — Peocum oocmyna: https://

plusworld.ru/journal/2021/plus-10-2021/islamskie-finansy-v-kazahstane-razvitie-pod-egidoj-mftsa/

23.01.2023).

(llama

obpaweHus:
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where it stated that it is a second-tier bank,
carrying out banking activities on the basis
of a license from the authorized body®. Another
provision of the Banking Law specified that
Islamic Bank is not entitled to receive interest
from lending money, to provide money for
financing the trade of alcohol, tobacco products
and weaponery. The Islamic banks also cannot
finance gambling services and other activities
that Islamic Council may prohibit'’. Hence, the
Islamic Council is the permamenent body that
shall supervise the activities of the Islamic Bank.
The Banking Law also provided procedures for
the local conventional banks to be reorganized
into the Islamic banks.

The Law onIslamic Financingalso introduced
amendments to the Law on Securities Market
and Tax Code of the Republic of Kazakhstan
and identified the Islamic securities as a
separate financial instrument which are Islamic
lease certificates and Islamic participation
certificates''. Hence, the Tax Code regulated the
issues with the taxation of the profits from the
use of different Islamic financial products.

Nevertheless, current legislative framework
did not contribute to the perceptible development
of the Islamic finances in the country. According
to the research, in 2018 the Islamic banking
comprised only 0,17% of the banking sector of
the Republic of Kazakhstan'?. In addition to that,
only two banks are operating in Kazakhstan — Al
Hilal Bank and Zaman-Bank"?.

Hence, the creation of the Astana
International Financial Centre in 2018 was seen
by many experts as the next step in the process
of the development of the Islamic financing!'4.
The AIFC was created as the territory with a
special legal regime within a capital city Astana
based on the English common law system,
mainly by the example of Dubai International
Financial Centre [5, p. 29]. Although, many
scholars were against the initiative to create a

legal enclave within the terriroty of the state [6]
and also claimed that there is incompatibility of
the common law and civil law systems [7, p.
51]. However, there are researchers who believe
that common law is very close to the traditional
Kazakh customary law and hence, more closer
and even inherent to the legal consciousness of
the Kazakh people [8, p. 87]. So, the Republic
of Kazakhstan made an unprecedented step
becoming the first country among post-Soviet
states that created a territory with common law
system [9, p. 140].

The AIFC has its own acting law that is
distinct from the national legislation and it
provides many exemptions and benefits for
the potential international investors, including
favorable tax policies and currency regulations.

The AIFC was created in accordance with
the Constitutional Statute of the Republic of
Kazakhstan dated December 7, 2015 No. 438-
V ZRK “On Astana International Financial
Centre” (The AIFC Constitutional Statute). The
AIFC Constitutional Statute specified the main
and sole purpose of the AIFC in the second
article as “establishing a leading international
centre for financial services”. Now, in order
to achieve this goal, additional five objectives
were identified, including the development
of the Islamic finances within the AIFC (sub-
paragraph 3, paragraph 2, article 2 of the The
AIFC Constitutional Statute). Hence, with an
aim of implementing the legislative purpose of
the AIFC the special road map was prepared —
“Islamic Finance Master Plan for the Republic
of Kazakhstan 2020-2025” (Master Plan). Given
Master Plan also specified another measurable
goal, which is to increase Islamic financial
assets in the Republic of Kazakhstan at least by
up to 3-5% of total financial assets by 2025".
The Master Plan also identified additional nine
goals that shall be developed in order to achieve
the financial indicators'.

? 3akon Pecnyonuxu Kasaxcman om 31 aszycma 1995 200a Ne 2444 «O b6ankax u 6ankosckoui 0esmenvrhocmu ¢ Pecnyonuxe Ka-
saxcmany. // https://online.zakon.kz/Document/?doc_id=1003931. (0ama obpawenus 27.02.2023)

10 Tam ace.

" 3akon Pecnyonuxu Kasaxcman om 2 wrons 2003 200a Ne 461-I1 «O peinke yennvix 6ymazy. // https://online.zakon.kz/
Document/?doc_id=1041258. (0ama obpawenus 21.02.2023).

12 TobanbHblil peiHOK UCIAMCKUX YUHAHCO8 6 cmaduu pocma u docmue yoce 2,2 mpuanuona 0oanapos CLIA, pacuwupusuiucsy 3a
200 Ha 7% [Dnexmpounviii pecypc] — Pescum oocmyna: http://finprom.kz/ru/article/globalnyj-rynok-islamskih-finansov-v-stadii-
rosta-i-dostig-uzhe-22-trilliona-dollarov-ssha-rasshirivshis-za-god-na-7 ([Jama o6pawenus: 07.01.2023).

3 ouemy cekmop uciamckux urarcog Hedocmamouro paseum ¢ Kazaxcmane [Dnekmpounsiii pecypc] — Pescum docmyna:
https://kz.kursiv.media/202 1-09-24/pochemu-sektor-islamskikh-finansov-nedostatochno-razvit-v-kazakhstane/ ([lama obpauje-
nua: 07.02.2023).

14 Drenepm no ucnamexum punancam omeemun Ha 3asenenus Axuwesa [Onexkmponnslil pecypc] — Peowcum docmyna: https://lsm.
kz/islamskie-banki-nahodyatsya-v-neravnyh-usloviyah-s-drugimi-fininstitutami--mnenie. (Jama oopawenus: 17.03.2023).

5 Macmep ITnan no Ucanamcrkomy @unancuposanuio ons Pecnyonuku Kazaxcman 2020-2025 [Dnexmponnwiii pecypc] — Pesicum
oocmyna: https://aifc.kz/files/pages/72 1/documents/1/islamic-finance-master-plan-for-the-republic-of-kazakhstan-2020-2025.pdf
(Hdama obpawenus: 27.03.2023).

5 Tam oce.
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So, currently six internal AIFC regulations,
called the AIFC Acts, were adopted to develop
Sharia’h based financing, including the AIFC
Islamic Banking Business Prudential Rules No.
FRO014 of 2017 (AIFC Islamic Banking Rules),
the AIFC Islamic Finance Rules No. FR0013 of
2017, and finally the AIFC Takaful and Retakaful
Prudential Rules No. FR0031 of 2018. In
addition to three mentioned rules, one manual for
the preparation of returns and two consultation
papers to further enhance the legal regulation of
the Islamic financing were prepared'”’.

In general, the analysis suggests that acting
law of the AIFC provides more comprehensive
regulatory framework for the development
of Islamic financing in comparison to the
legislation of the Republic of Kazakhstan. For
instance, the acting law of the AIFC provides
a greater variety of activities to be conducted
within the AIFC. However, it is important
to mention that regardless of the type of the
activities, any company within the AIFC shall
be authorized to do business. In addition to that,
Authorised Firms also must receive a license for
the specific types of activities to be carried out
within the AIFC. Thereby, Authorized Firms,
also called as the AIFC participants, can carry
out Islamic financial businesses or Islamic
banking businesses.

Now, general framework of the AIFC
provides a favorable conditions for its
participants. For instance, they are exempt
from corporate income tax on income received
from providing Islamic banking services until
1 January 2066'. Also, same organizations
are exempt from property tax and land tax for
facilities located in the territory of the AIFC,
whereas, the employees of the mentioned
participants are exempt from personal income
tax to the same period of time'’.

Moreover, the AIFC also provides favorable
currency regulations. For instance, the monetary
obligations within the territory of the state shall

be denominated in the national currency, except
for the cases specified by the laws. Whereas, the
AIFC participants may denominate and execute
their monetary obligations in any currency
agreed in their contracts®.

Additionally, the AIFC Islamic Banking
Rules establishes that if an Authorised Firm is
interested in the Islamic banking businesses,
then it could operate as an Islamic bank, Islamic
broker dealer and Islamic financing company?'.
These Authorized Firms shall follow the
principles for the management of different types
of risks, such as capital adequacy, credit risk and
problem assets, concentration risks and others.

Apart from the Islamic banking businesses,
an Authorised Firm can operate either as an
Islamic Financial Institution, Islamic Investment
Fund or as an Islamic Window??. So, the
activities of the Islamic Financial Institutions
as well as their constituent documents shall
fully comply with the Shari’ah laws*. Hence,
the provision of Islamic financing is described
as providing financing in a Shari’ah-compliant
manner by entering into any Islamic Financial
Contract*. So, the types of Islamic Financial
Contracts include such contracts as murabahah,
salam, tawarruq, istisna and their variations and
any other Islamic Financial Contract approved
by the relevant Authorised Firm’s Shari’ah
Supervisory Board (SSB)*. The AIFC acting
law also provides an extensive description of
the responsibilities of the Shari’ah Supervisory
Board, including the procedures for the
appointing members of the SSB, policy in
relation to SSB, its independence from the
Islamic Financial Institution and its obligation
to assist SSB, the information about SSB to be
given to one of the bodies of the AIFC — Astana
Financial Services Authority (AFSA) and etc?.

Additionally, the AIFC Act called AIFC
Takaful and Retakaful Prudential Rules regulates
the Islamic insurance business that is called
“takaful”. The AIFC Takaful and Retakaful

7 AIFC Legal Framework [Electronic resource] — Access mode: https://aifc.kz/en/legal-framework (Access date: 05.03.2023).
8 Koncmumyyuonnwii 3axon Pecny6nuku Kaszaxcman om 7 0exabps 2015 200a Ne 438-V «O Medcoynapoonom purancosom
yeumpe «Acmanay // https://online.zakon.kz/Document/?doc_id=39635390 (0oama obpawenus - 03.03.2023).

2 Tam ace.
20 Tam oce.

2l AIFC Islamic Banking Business Prudential Rules No. FR0014 of 2017 // hittps://aifc.kz/files/legals/130/file/ibb v2

fr00014_11.05.2020.pdf. (Access date: 18.01.2023)

22 AIFC Islamic Finance Rules No. FR0013 of 2017 // https.//aifc.kz/files/legals/132/file/ifr v fr0013_10.12.2017.pdf. (Access

date: 18.01.2023)
3 Tam snce
2 AIFC General Rules No. FR0001 of 2017

// https://aifc.kz/files/legals/430/file/gen- vl fr0001 12.12.2021.pdf. (Access date: 17.02.2023)
3 AIFC Islamic Finance Rules No. FR0013 of 2017 // https.//aifc.kz/files/legals/132/file/ifi vI fr0013 10.12.2017.pdf. (Access

date: 18.01.2023)

26 AIFC Islamic Finance Rules No. FR0013 of 2017 // https.//aifc.kz/files/legals/132/file/ifi vI fr0013_10.12.2017.pdf. (Access

date: 18.01.2023)
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Prudential Rules setthe main principles for takaful
businesses. These AIFC Acts provides general
regulatory framework for the Islamic insurance
buseinsses by identifying the takaful contracts,
the obligations of the Takaful operators, the risks
associated as well as the restrictions imposed by
the regulations.

Finally, the Islamic Window is also an
Authorised Firm that is other than Islamic
Financial Institutions and which conducts Islamic
Financial Business as a part of its business
operations”’. Basically, Islamic windows are
proven to be as an extremely effective tool in
the enhancement of the Shari’ah based finances.
Nevertheless, despite the fact that acting law
of the AIFC permits the opening of the Islamic
windows, the national legislation of the Republic
of Kazakhstan does not enable traditional banks
to open such windows in the country. Although,
some scholars asserts that substantive law of the
AIFC is applicable not only within the territory
of the financial centre but throughout the territory
of the Republic of Kazakhstan [10, p. 45],
nevertheless, the Kazakhstani banks cannot use
the regulatory framework of the AIFC to open
Islamic windows, since the AIFC participants
can create Islamic windows only if the local
jurisdiction of the bank allows to open such
windows?®. However, as we have established,
the Banking Law of the Republic of Kazakhstan
does not permit the opening of any kind of
Islamic windows, thus, creating a barrier for the
development of Islamic finances in Kazakhstan.

Now, if we look at the international experience
for the development of the Islamic financing,
then it seems appropriate to consider the United
Kingdom as a prime example, since London
become the largest Islamic financial centre not
only within Europe but also currently ranking 9th
largest in the world in terms of the valuation of the
financial assets?”. The main reason for not taking
into consideration similar financial centres that
exist in Gulf states, such as Dubai International
Financial Centre or Qatar Financial Centre is

that these hubs exist within the Islamic states
and within Shari’ah legal systems, therefore they
did not have to develop and implement a special
regulation for the Islamic financing within their
territories.

Generally, we can observe that most of the
regulatory policies that were introduced in the
United Kingdom were similar to the AIFC. For
instance, one of the first measures applied in
the UK was to transfer the supervising of the
financial market, including the Islamic financing,
from the central bank — Bank of England to the
Financial Services Authority (FSA)*. Similarly,
the regulation of the financial market within the
AIFC is conducted by one of the AIFC body —
Astana Financial Services Authority; however,
National Bank of the Republic of Kazakhstan
still retain certain authorities to develop the
internal rules that regulate the issues regarding
the currency regulation®!.

In addition to that, UK authorities also
introduced tax incentives, although, not as
comprehensive as in AIFC. So, the tax legislation
was amended to remove certain barriers,
particularly in 2003, the double land tax was
abolished which was previously imposed in the
form of levy on Islamic mortgages [11, p. 38].

Nevertheless, the main difference between
Republic of Kazakhstan is that United Kingdom
legislatively allowed traditional banks to open
Islamic windows for their Muslim clients. [12,
p. 7]. Since the Muslim community steadily
increases throughout the Europe and especially in
the UK??, the given step was proven to be crucial
for the development of the Islamic finances
[13, p. 183] and significantly contributed to its
enhancement in the United Kingdom [14].

Results

Despite creating favorable conditions within
the AIFC, it is worth to mention that only two
Islamic financing organizations were established
in AIFC since 2018; one is a Qatari company —
Al Rayan Investment LLC, whilst the second is
a local company — Al Saqr Finance®’. Moreover,

27 AIFC Islamic Finance Rules No. FR0013 of 2017 // https.//aifc.kz/files/legals/132/file/ifi vI fr0013_10.12.2017.pdf. (Access
date: 18.01.2023)

2 Islamic Finance Master Plan for the Republic of Kazakhstan 2020-2025. [Electronic resource] — Access mode:
https://aifc.kz/files/pages/721/documents/1/islamic-finance-master-plan-for-the-republic-of-kazakhstan-2020-2025. pdf
(Access date: 15.03.2023).

% Ucnamckue ghunancor 6 Benuxobpumanuu, unmeprem pecypc 2025 [Dnexmpounnwiii pecypc] — Pescum docmyna: http://tapb.ru/
upload/iblock/91c/ucnamcxue%20¢unancor%206%20Benuxodopumanuu.pdf (Jama oopawenus: 21.01.2023).

30 Tam snce.

31 Konemumyyuonnoii 3axon Pecny6auku Kaszaxcman om 7 dexabps 2015 2o0a Ne 438-V «O Meocoynapoonom ¢hunancosom
yenmpe «Acmanay // https://online.zakon.kz/Document/?doc_id=39635390 (0oama obpawenus - 03.03.2023).

32 Europe’s Growing Muslim Population [Electronic resource] — Access mode: https://www.pewresearch.org/religion/2017/11/29/
europes-growing-muslim-population/ (Access date: 19.01.2023).

33 [ouemy cexmop ucramckux Qunancos nedocmamouro paseum ¢ Kazaxcmane 2025 [Dnexmpounswiii pecype] — Pescum do-
cmyna. https://kz. kursiv.media/202 1-09-24/pochemu-sektor-islamskikh-finansov-nedostatochno-razvit-v-kazakhstane/ ([{ama 06-

246



TPUBYHA MOJIOOOIo Y4YEHOIO

the research shows that the overall assets of the
Islamic banks have reached only 87 billion tenge,
or 0,25% of the total assets of the banking sector
in 202134, This is a 0,09% increase in comparison
to the year 2017%, prior to the establishment of
the AIFC.

Hence, we can see that the goal established
in the AIFC Master Plan to reach at least
3-5% of total financial assets of the Republic
of Kazakhstan by 2025 seems very unlikely.
Although, a comparative analysis that has been
conducted with the United Kingdom suggests
that the legal regulation of the Islamic financing
within the AIFC correspond to the leading
international practices. The given conclusion
is also supported by the practicing lawyers*® as
well as the academic community that asserts
that Shari’ah based financing has indeed a very
favorable regulatory framework for the future
enhancement [15, p. 71]. Nevertheless, it is
apparent that in order to give a strong boost
for the development of Islamic financing, the
national legislation shall allow the conventional
banks to open Islamic windows. The analysis
suggests that Islamic banks cannot fulfill the
demand of the overall population, however the
customers of the existing traditional banks can
highly benefit from a less expensive banking and
other financial services that could be provided
by Islamic windows [16]. Moreover, the studies
conducted by the researchers suggested that
countries such as Malaysia, Algeria and United
Kingdom experienced a rapid development
of the Islamic financial industry as soon as the
conventional banks were legislatively allowed to
open Islamic windows [13, p. 183].

Therefore, we can draw the conclusion that
development of the Islamic financing could be
further enhanced by the amending the legislation
on banking activities and by permitting
conventional banks to open Islamic windows
for the general population as an alternative
to the traditional banking services. Since the
overwhelming majority of the population are
clients of the traditional banks, the opening
of the Islamic windows by the conventional

banks potentially could have an instant effect.
For instance, it is estimated that 1,6 million of
the population of the Republic of Kazakhstan
are practicing Muslims who pray five times
a day’’. Taking into consideration mentioned
figures, local financial analysts are convinced
that at the moment at least 1,5 million citizens
of the country could become the users of Islamic
financial products®.

Conclusion

To sum up, we can conclude that there are
two separate regulatory legal frameworks
that exist for the Islamic financing in the
Republic of Kazakhstan. One is the general
national legislative system and the second is
the new English common law system of the
AIFC that provides even more comprehensive
framework and more privileges for the Islamic
financial institutions through tax, currency and
other incentives. Moreover, the comparative
analysis with the United Kingdom suggests
that jurisdiction of the AIFC clearly meets the
international standards for the regulation of the
Islamic finances. Nevertheless, despite having
two separate legal systems that regulate Sharia’h
based finances, its current state of development
is far behind the projected growth rates. So, one
of the main obstacles that has been identified
is the prohibition for the local banks to open
Islamic windows which are one of the main
factors that can have an immediate impact and
instantaneously attract over a million of citizens
to use Islamic financial products. Hence, the state
shall reevaluate its approach towards prohibition
of Islamic windows and shall consider the
legislative permission for the conventional
banks to open Islamic windows if it plans to give
an actual boost for the development of Islamic
finances in the Republic of Kazakhstan and to
create the leading international financial centre
in the Central Asian region.

pawenus: 11.03.2023).
3 Tam orce.
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laravel-filemanager/files/3/1 Rus_islamic%20finance.pdf (ama obpawenus: 19.02.2023).
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(Hama obpawenus: 27.03.2023).
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