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UDC 343.9.01

ThE RELEVANCE OF EXCLUSION OF ThE RISK FACTORS
OF CORRUPTION MANIFESTATIONS IN ThE PROCESS OF CARRYING
OUT ThE ANTI-CORRUPTION EXAMINATION

Shakirov Karimzhan Nurumovich

Doctor of Law, Professor of the Department of International Law, Faculty of International
Relations, Al-Farabi Kazakh National University. Republic of Kazakhstan, Almaty,

e-mail: kshakirov1954@mail.ru
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Doctor of Law, Professor of the Department of «Customs, fiscal and environmental lawy
of the Kazakh National University named after al-Farabi. Republic of Kazakhstan, Almaty,
e-mail: kuanalieva.guldanakz@mail.ru

Abstract. Corruption offenses are one of the socially dangerous acts that cause great damage
to the economy of our country. Considering the growing nature of this type of offenses, recently the
emphasis in the republic has been on the cleansing of domestic legislation from norms that can be
used or are being used for corruption purposes. Therefore, the main objective of this article is to
study the possible risk factors that contribute to the emergence of corruption in regulatory legal acts,
through the conduct of anti-corruption expertise of the adopted legislative acts.

Based on the subject of the research, this paper analyzes the works of foreign and domestic
scientists, regulatory legal acts (NLA) in the field of combating corruption, as well as issues
of organizing and conducting anti-corruption expertise of NLA. Given the specifics of the topic
under study, this paper uses a risk-based method, which is the organization and implementation
of the examination of draft regulatory legal acts, in which the named projects will identify factors
that may contribute to the commission of corrupt acts in the future.

Thus, when drafting a law, the legislator must take into account all the risk factors that give rise
to corruption, and the expert, in turn, must be able to exclude all corruption risks existing in the draft
regulatory legal act. At the stage of lawmaking, all entities that develop laws, in particular ministries
and other executive authorities, must comply with lawmaking standards to avoid corruption risks,
since it is the coordinated work of all participants in lawmaking that is the key to the adoption
of high-quality legislation.

Keywords: Republic of Kazakhstan, corruption, risk factors, prevention, anti-corruption expertise,
legal acts
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Kyananunesa I'ynbiana AMaHre/ibaueBHA
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Annomamm. O0OHumM U3 00UleCmBEeHHO-ONACHBIX OesTHUU, HAHOCAUWUX O2POMHBIU Yujepd 3Ko-
HOMUKe Hawel Cmpanbl AGNAI0MCs KOPPYNYUOHHbIE NPABOHAPYUIEHU. Yuumwieas napacmarowuii
Xapaxkmep 0aHHO20 8U0A NPABOHAPYULEHU, 8 NOCTIeOHee BPeMs aKYeHM 8 pecnyonuKe 0enaemcs Ha
ouuueHUe 0medecmBenHo20 3aKOHOOAMENbCMBA OM HOPM, KOMOpble MO2yn Oblmb UCNONb308AHb]
WU UCNONL3VIOMCS 8 KOPPYNYUuonHwlx yenax. [losmomy ocnoeHotl 3a0aueli Hacmosuel cmamoi
ABNAEMCA UZVUEHUE BOIMONCHBIX (PAKMOPO8 PUCKA, CHOCOOCMBYIOUUX BOSHUKHOBEHUIO KOPPYNYUO-
2eHHOCU 8 HOPMAMUBHO-NPABOBLIX AKMAX, NOCPEOCMBOM NPOBEOeHUs] AHMUKOPPYNYUOHHOU IKC-
nepmu3bl NPUHUMAEMBIX 3AKOHOOAMENbHbIX AKIMOB.

Hcxoos uz npeomema ucciedosanus, 8 O0aHHOU pabome NPOAHAIUUPOBAHbL MpPyobl 3apyoedic-
HbIX U OMeYeCMBEeHHbIX YUEHbIX, HOpMamueHo-npasosvle akmol (HIIA) 6 oonacmu 60opvbdvl ¢ Kop-
pynyuetl, a maxdice 0Npocvl OPeaHU3ayUL U NPoBedeHUss AHMUKOPPYNYUOHHOU dkcnepmusbl HIIA.
Yuumuieas cneyughuxy uccredyemoti memul, 8 danHou pabome npumeneH pucKk-opueHmupo8aHHbslll
Memoo, Komopulil npedcmasisem coboll OpeaHu3ayuIo U OCyujeCmeieHus S3KCnepmu3sl NpoeKmos
HOPMAMUBHO-NPABOBLIX AKMOE, NPU KOMOPOM 8 HA3BAHHLIX NPOEKMax 6y0ym 6vlaeieHbl paKmopbl,
Komopbule MO2ym CnocooCcmeosams CO8EPUIEHUIO KOPPYNYUOHHBIX OesIHULL 8 O)0yujeM.

Taxum obpasom, npu cocmagieHuu nPoeKma 3aKoHa 3aKOHOOAmenb OONHCEH YUUMbIBAMb 6Ce
gakmopul pucka, nopoxcoaroujue KOppynyuro, a KCnepm 6 coio ouepedb OO0NHCeH UMemb 603-
MOJCHOCb UCKTIOYUMb 8CE CYWeCmBYlowue 8 NnpoeKme HOPMAMuUHO20 Npagoeo20 aKkma Kop-
pynyuonHwle pucku. Ha cmaouu 3akonomeopuecmesa ece cybwvekmul, paspadamuiéaioujue 3aKoHbl,
8 YACMHOCMU MUHUCMEPCMEA U Opyaue Op2aHbl UCNOTHUMENbHOU 611ACMU, OOIHCHbI COONI00AMb
CManoapmsl 3aKOHOMBOPUECMEA, NO3BOTIAIOUUE U30ENHCAMb KOPPYNYUOHHBLE PUCKU, MAK KAK UMEH-
HO ClladceHHas paboma 6cex y4acmuuKkos 3aKOHOMEOPYeCmaed sA6IAenCsl 3a1020M NPUHAMUS Kaye-
CMBEHHO20 3AKOHO0AMENbCEA.

Knrwueswie cnosa: Pecnyonuka Kazaxcman, koppynyus, ¢pakmopsl pucka, npeoomapaujetue,
AHMUKOPPYNYUOHHAS IKCNEPMU3d, HOpMAaAmuHO-Npagosble aKmal.
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I'yabpana AmanrensaueBHa Kyanaamnesa

3ay virbimoapeinbly 00kmopsl, an-Papadbu amvinoazel Kaz¥y, «Keoen, kaporcol dcane
IKONO2UANBIK KYKbIKY Kagheopacuinwiy npogheccopul. Kazaxcman Pecnybnukacel, Anmamol
Kanacwl,e-mail: kuanalieva.guldanakz@mail.ru

Aunomayua. En skomomuxaceina yakeH 3usH  KelmipemiH Ko2amea Kayinmi KYKblK
OY3VUbLILIKMAPObIY OIpi — ColOaUNAC HCEMKOPIBIK. KYKbIKOY3yublibiKmbvly 0cbl MypiHiY 6Cin Kele
HCAMKAH CUNAMBIH eCKepe OMBIPLIN, COHEbL YAKLIMMA AMAaI2aH KYKbIKOY3YUbLIbIKMbIHY Al0bIH-ATY
ic-wapanapvina baca Hazap ayoapuliyod, OHbIH OIPI OMAHOBIK 3AHHAMAHbL CLIOALLAC HCEMKOPIILIK
MakcamvlHOa NAOAIAHbLTYbL MYMKIH Hemece KOLOAHBLIbIN JCAMKAH HOPMALApOaH maszapmy Ka-
orcemminicinoe. COHObIKMAH, MAKAIAHbIY MAKCAMbl HOPMAMUBMIK KYKbIKIMbIK aKMilepOiH sHcoba-
JIAPbIHA CLOAINAC HCEMKOPIBIKKA KAPCbL CAPANmMama i#Cypeizy Ke3iHoe HopMamusmix KYKblKmolk
axkminepoe colOaunac HeeMKOPIbIKMblY NMYbIHOAYbIHA bIKNAT eMemiH bIKIMUMA mayeKei pakxmop-
Japvin manoay 6onvin madwvliaobsl.

3epmmey nauine cyiiene omuipbin, MaKaiada wemenoix HeaHe OMaHobIK 2ATLIMOAPOLIH eHOeK-
mepi, cblOaiinac HeeMKOPIbIKKA KAPCbl IC-KUMbLI CANACHIHOARbL HOPMAMUBMIK KYKbIKMbIK AKMiiep,
COHOQU-AK, CblOANAC HCEMKOPILIKKA KAPCbl CAPaAnmMamansl YubLMOACMbIPY JHCIHE HCYPi3y Mace-
Jlenepi canacvblH0azbl HOpMAMUGMIK KYKbIKMblK akmiiep 3epmmendi. 3epmmey maxbipblObIHbIH
epeKuienikmepin eckepe Omvlpbli, HCYMbICINA HOPMAMUBMIK KYKbIKIMbIK aKMiiepoiH H#co0aniapviHa
capanmama Hcypeizyoi YublMoacmipy JHcoHe 6mKizy Kezinoezi mayexenze Hezizoeneet a0ic Kouoa-
HBLIAObL, OV pemme HOPMAmuemix KYKblKmblK akminepoiy sHcobanrapvliHoa borauakma coloainac
HCEMKOPIILIK dPEKEMMEPIH HCACAY2A HCIHE 3AHHAMAHBIH OY3bLIYbIHA bIKNAL ememin hakmoprap
AHLIKMANAObL.

Ocvuriaiiua, 3ay wWbleapyuivl 3a1 HcoOACLIH d3ipiey Ke3iHoe CblOauiac HeeMKOPIbIKmMblL Nyobl-
pamviH 6apivlK mayeken (haKkmopiapvlH ecKkepyi muic, an capaniuvl 63 Ke3eeiHoe HOPMAMuGmik
KVKbIKMbIK AKMIHIY H#00ACIHOA 6apiblK cblOALLIAC HCEMKOPIbIK MaYeKeN0epiH OPblH anyblH O0-
ovipmaysl Kaxcem. 3ay ubleapy camulcblHOA 3aHOApPObL I3Iplelimin 0apivlK cyOvekminep, aman
aumKanoa MUHUCIMPIIKMep MeH 6acKa 0a amkapyuibl 0peanoap cblOalac HeemKopiblK mayee-
oepin bonobLIpMay Ywin 3ay Wbleapy epedxcelepin Kamay cakmaybl Kepek, Oyn o3 KezeziHoe 3aH
WUBbI2APMALUBLILIZBIHA OAPIBIK KAMBICYULBLIAPObIY KENICII2eH HCYMbICLIH Manan emeoi Hcane cana-
JIbl OHIMHIH Keniii 00bln maowvliaowl.

Tyiiin co30ep: Kazaxcman Pecnybnuxacel, coloaiinac scemKopivlk, Kayin pakmopiapul, aniobiH
Ay, colOALIAC HCEMKOPIBIKKA KAPCHL CApanmamd, HOpmMamuemik-KyKblKmolk akmiiep

DOI: 10.52026/27885291 2023 75 4 133

Introduction of Agriculture of the Republic of Kazakhstan -
Corruption is justly called one of the most 19 (18),the Ministry of health of the Republic of
pernicious phenomena, the consequences Kazakhstan - 16 (5), National Security Agencies

of which affect every citizen. Due to its
manifestations in public relations, serious
damage is caused, both to the interests of states
and directly to citizens [1].

In Kazakhstan, the damage from acts of
corruption for 2021 amounted to 20.4 billion
tenge; 892 persons were convicted for committing
corruption offenses (1021 in 2020). According to
official data, corruption crimes during this period
were committed by employees of: internal affairs
bodies - 207 (254), Akimats and their structural
divisions - 150 (211), the Ministry of Finance of
the Republic of Kazakhstan - 34 (67), the Ministry

- 10 (5), Economic investigation services - 4 (7),
Prosecutor's offices - 3 (6), judges - 3 (5).

This is a dangerous and alarming signal, which
should be paid special attention by government.
Moreover, for two decades, representatives of
parliamentarians, the scientific community, and
the media have been looking for ways to tackle
corruption. Until recently, the main efforts of
the state were aimed at suppressing corruption
offenses, but recently the emphasis in the fight
against corruption has reasonably shifted towards
prevention, thatis, preventing the possibility of its
manifestations. Today, there is no objection to the

2 B Kasaxcmane 6 2021 200y 3a cogepuieHue KOPPYRYUOHHbIX npagoHapyuweruti ocyounu 892 uenosexa. / Hnghopmayuonmuiii
nopman Kazakhstan Today [Onexmponnviii pecypc]. — Pesicum docmyna: https://www.kt.kz/rus/state/v_kazahstane v 2021 godu_
za_sovershenie_korruptsionnyh_1377931196.html (0ama obpawenus 15.11.2022)
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assertion that the commission of a significant part
of acts of corruption becomes possible due
to defects in existing laws and by-laws. It is
known that corruption does not appear on its
own, but is formed, among other things, due to
the imperfection of legislation, the inefficiency
of its individual norms. One of the measures to
combat and prevent corruption are proposals on
the need to clear away domestic legislation from
norms that can be used or are being used for
corruption purposes.

Improving the quality of legal regulation
by eliminating norms that cause the risk
of corruption is one of the main tasks of
legislators when adopting draft laws. At
the same time, the prevention of corruption
manifestations is not directly related to the
fact of committing corruption. It only aims
to identify “possible corruption risks in the
process of adoption of normative legal acts”,
which are existing or missing elements of the
law that can contribute to the emergence of
corruption, regardless of whether the risk was
intentional or not. Methods to prevent the risk
of corruption can take many forms. They may
be for draft laws or enacted laws, statutes,
or by-laws [2, p. 10].

In the international practice and also in our
country, verification of projects or already
existing regulations for the presence of possible
risks of corruption is carried out in different
ways, including through a special anti-corruption
examination of draft regulations, while in most
Western countries these measures are completely
absent, which is associated with the established
institutions for the adoption of legislation, ex-
cluding the possibility of manifestations of
corruption. Considering the enormous damage
from corruption, this article examines in detail
the possible risk factors in regulatory legal acts
that need to investigate, because imperfection in
the process of adopting regulatory legal acts can
cause the risk of corruption in society.

Materials and methods

Considering the anxiety of the corruption
situation not only in Kazakhstan, but also in the
world many scientific, including international,
studies have recently been accumulated on the
problems that arise in the fight against corruption.
however, the study of the facts of preventing

corruption at the stage of drafting regulatory
legal acts did not arouse much interest on the
part of scientific or academic organizations.

Legislators' Guide by A. Seidman etc. [3],
published in 2003, was one of the first serious
publications on the problem of preventing
corruption in drafting laws. This publication
coincided with the world's first legislation on the
prevention of corruption risks, adopted in 2001
in Moldova and in 2002 in Lithuania.

Kazakhstan in 2002 for the first time adopted
a Decree of the Government of the Republic
of Kazakhstan “On measures to improve the
rule-making activity’”®. According to which,
the procedure for conducting scientific, legal,
environmental, economic, financial, and other ty-
pes of examinations was determined, depending
onthelegal relations regulated by the Decree. This
document is one of the first regulatory legal acts
adopted in the Republic of Kazakhstan, aimed at
preventing corruption risks in draft laws. Since
then, the following only two international publi-
cations (in English) have been published, which
have considered in sufficient detail the issues of
preventing corruption in the drafting of regulatory
legal acts. They emphasize the importance
of lawmaking in preventing corruption risks:

1. Stepenhurst R. and etc.“The Role
of Parliament in Curbing Corruption” [4, p. 65-
66] and Kotchegura A. “Preventing Corruption
Risk in Legislation: Experience and Lessons from
Russia, Moldova and Kazakhstan” [5, p. 13].

None of the Western European or North
American countries has an official instrument
like “conducting anti-corruption expertise on
draft regulatory legal acts™ [3, p. 55].

Oneofthe documentsrelated to the mechanism
for the prevention of corruption can be called the
“United Nations Anti-Corruption Toolkit”, which
lists 44 different preventive tools for the entire
national anti-corruption system. Many of these
measures are independent of regulation; this ap-
plies, for example, to tools such as “management
for results”, “use of positive incentives to incre-
ase the culture and motivation of employees”,
“raise public awareness and empowerment”,
“media training and investigative journalism”,
“national integrity and action planning me-
etings” or “anti-corruption action plans™.

Also we would like to draw attention to
the study conducted by the EU Regional Coo-

3 Decree of the Government of the Republic of Kazakhstan dated May 30, 2002 No. 598 “On measures to improve the rule-making
activity” (Voided by the Decree of the Government of the Republic of Kazakhstan dated August 31, 2016 No. 497) / Information
and legal system of NPA “Adilet” [Electronic resource]. — Access mode: O mepax no cogepuiencmeosanuio HOpMomeopueckol
oeamenvrocmu - UTIC "Ooinem" (zan.kz). (date of the application 20.11.2022)

* The Global Programme against corruption Anti-corruption toolkit. Netherlands, 2004. - 493 p. [Electronic resource]. — Access

mode: TOOLKIT (unodc.org) (date of the application 15.11.2022)
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peration Council “Anti-Corruption Assessment of
Laws (‘Corruption Proofing') Comparative Study
and Methodology developed by the Regional Co-
operation Council and Regional Anti Corruption
Initiative for the Southeast Europe 2020 Strategy”
[2, p. 206], which provides an analysis of 13
legislations in Eastern Europe and Asian countries
to prevent corruption risks during the adoption
of regulatory legal acts. The document analyzes
the legislation on the conduct of anti-corruption
expertise on draft regulatory legal acts.

In domestic legal and criminological science
there are articles devoted to anti-corruption
expertise of draft regulatory legal acts, but their
number is relatively insufficient.

At the same time, it should be noted that
the legal and organizational foundations for
organizing anti-corruption expertise of regulatory
legal acts and their drafts are established
by regulatory legal acts of the Republic of
Kazakhstan, such as:

- The Law of the Republic of Kazakhstan
“On legal acts” dated April 6, 2016, where
anti-corruption expertise is carried out as part
of scientific expertise (point 1, article 30).
The purpose of this examination is to identify
corruption norms, as well as to develop re-
commendations aimed at their elimination (point
1, article 33-1)°;

- Law of the Republic of Kazakhstan “On
Combating Corruption” dated November 18,
2015 No. 410-V LRK, which, among other me-
asures to combat corruption, fixed the scientific
anti-corruption expertise of draft regulatory legal
acts in accordance with the legislation of the
Republic of Kazakhstan (points 3-1 of Art. .6)°;

- Decree of the Government of the Republic
of Kazakhstan “On Certain Issues of Conducting
Scientific Anti-Corruption Expertise” dated July
16, 2020 No. 451, which approved the rules and
methodology for conducting anti-corruption
expertise of regulatory legal acts and draft
regulatory legal acts’;

- Resolution of the Government of the
Republic of Kazakhstan “Some issues

of organizing and conducting scientific
expertise” dated June 8, 2021 No. 386, which
fixed the Rules for organizing and conducting
scientific expertise, as well as the selection
of scientific legal experts, etc.®.

Consequently, the Republic has formulated a
legal framework for conducting anti-corruption
expertise of draft regulatory legal acts.

Based on the specifics of the topic under
study, this topic will apply a risk-based approach,
which is a method of organizing and conducting
an examination of draft regulatory legal acts, in
which the draft regulatory legal acts will identify
factors that may contribute to the commission of
acts of corruption in the future. here, we would
like to note the competence of the Government
of the Republic of Kazakhstan, which directly
relates to the definition of a set of techniques
and methods for conducting anti-corruption
expertise. The list of risk categories or hazard
classes and the criteria for attributing certain
norms to them in the legislation are determined
based on the methodology for conducting anti-
corruption expertise. For example, on August
19, 2020, Order No. 268 of the Chairman
of the Anti-Corruption Agency of the Republic
of Kazakhstan’ was adopted, which establishes
a list and description of 25 corruption risk
factors that an expert should pay attention to
when conducting an anti-corruption expertise.
It turns out that according to the Methodology,
a normative legal act or its draft is subject to
analysis to identify such factors established by
the Methodology itself. It is not the totality of
techniques and research methods that comes to
the fore, but the very fact of determining the basic
factors of corruption that are subject to exclusion
from the developed or existing regulatory legal
acts, therefore, the Methodology acquires practi-
cal significance precisely in connection with the
determination of these basic factors.

Discussion and results
Corruption risks are determined based on
the regulatory legal acts of each country, as

> The Law of the Republic of Kazakhstan dated April 6, 2016 No. 480-V “On legal acts” / Information and legal system of NPA
“Adilet” [Electronic resource]. - Access mode: On legal acts - "Adilet" LIS (zan.kz) (date of the application 17.11.2022)

¢ The Law of the Republic of Kazakhstan «On combating corruptiony dated 18 November 2015 Ne 410-IV LRK. / Information and
legal system of NPA “Adilet” [Electronic resource]. - Access mode: On combating corruption — “Adilet” LIS (zan.kz) (date of the

application 15.11.2022)

7 Decree of the Government of the Republic of Kazakhstan "On some issues of conducting scientific anti-corruption expertise”
dated July 16, 2020 No. 451 / Information and legal system of NPA “Adilet”. [Electronic resource]. - Access mode: O nexomopuix
60NPOCAX NPOBEOCHUSL HAVUHOU AHMUKOPPYNYUOHHOU dKkcnepmusvl - UTIC “Odinem” (zan.kz) (date of the application 23.11.2022)
8 Resolution of the Government of the Republic of Kazakhstan «Some issues of organizing and conducting scientific expertise»
dated June 8, 2021 No. 386. / Information and legal system of NPA “Adilet”. [Electronic resource]. - Access mode: Some issues
of organizing and conducting scientific expertise - "Adilet” LIS (zan.kz) (date of the application 23.11.2022)

? Ipuxasz Ipeoceoamens Aeenmemea Pecnyonuxu Kazaxcman no npomugodeticmeuio koppynyuu Ne 268 om 19 aseycma 2020
2o0a / Ungopmayuonnsiti nopman Aeencmea Pecny6auku Kazaxcman no npomugooeticmeuio Koppynyuu. [Diekmponnulil pe-
cypc]. — Pesicum oocmyna: Iouck (www.gov.kz) (dama obpawenus 13.11.2023)
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well as methodological recommendations for
conducting scientific anti-corruption expertise
of draft regulatory legal acts. The process
and organization of anti-corruption expertise
of draft regulatory legal acts is based on the
Law of the Republic of Kazakhstan “On
Combating Corruption” dated November
18, 2015 No. 410-V LRK, Government’s
Decree of the Republic of Kazakhstan “On
Certain Issues of Conducting Scientific Anti-
Corruption Expertise” dated July 16, 2020
No. 451 , as well as Government’s Decree
of the Republic of Kazakhstan “Some issues
of organizing and conducting scientific expertise”
dated June 8, 2021 No. 386.

Questions regarding the analysis and
elimination of factors that are highly to contribute
to the risk of corruption, already at the stage of
drafting laws and regulations, are determined
by the legislator based on the Chairman’s order
of the Anti-Corruption Agency of the Republic
of Kazakhstan dated August 19, 2020 No. 268.
As noted above, this Order provides a list and
description of 25 corruption risk factors that the
expert should pay attention to when conducting
an anti-corruption expertise. This order be a
corruption prevention mechanism that offers
possible solutions to the problem of detecting
corruption at the drafting stage of the bill.
Following the text of this order, I would like to
dwell on some of the factors that cause corruption
risks, which are most common today, these are:

- ambiguous language (double wording);

- conflicts of law;

- legal gaps.

Each of these risks is described in detail in
the above order. Understanding these risks and
related factors enables experts to identify points
that need to be paid special attention when
conducting anti-corruption due diligence.

The ambiguous language, as one of the
factors causing corruption risks, implies that
there are norms contained in the draft regulatory
legal act that carry an unclear or ambiguous me-
aning. The property of linguistic corruption risks
is to provide an opportunity to choose a method
of interpretation convenient for the law enforcer,
which has the following features:

1) when formulating a legal norm, ambiguous
and unsettled terms, concepts, categories of an
evaluative nature with unclear and indefinite
content are used, which allows their arbitrary

interpretation;

2) the designation of the same phenomena
by different terms'. This factor is based on
paragraph 3 of Art. 24 Law of the Republic of
Kazakhstan “On Regulatory Legal Acts”, ac-
cording to which the text of a regulatory legal
act is set out in compliance with the norms
of the literary language, legal terminology
and legal technique, its provisions should
be extremely brief, contain a clear meaning
that is not subject to different interpretations.
The text of a regulatory legal act should not
contain declarative provisions that do not carry
a semantic and legal load".

In addition, there are two different types of
double wording in the process of lawmaking:
in the use of words and in the construction of
sentences [6, p. 138-151]. Using different
languages entails different risks in detail. Slavic,
Indo-European, Romance or Turkic languages
have different rules and freedoms in the use
of articles, adverbs, word order, plurals, and
participles. however, the following general rules
for good legal writing apply to all languages [7]:

- use short sentences (one thought - one
sentence);

- key points are indicated at the beginning;

- only one main clause and no more than one
subordinate clause (if possible);

- the main ideas are stated in the main
sentence;

- it is necessary to avoid the passive voice and
use the active voice.

Where it is difficult to follow these methods,
one should think about the definition of the
word. One word in a law should have only one
meaning, moreover, the terminology should be
consistent not only within the framework of one
law, but also between different laws. One word
should have only one meaning, not only in one
law, but in the entire legal system of the country.
If this is not possible, then the reason for the
decision should be clearly stated.

So, for example, when interpreting the norms
of articles 23 and 35 of the Entrepreneurial Code
of the Republic of Kazakhstan, it is not entirely
clear: individuals are recognized as a business
entity without registration as an individual
entrepreneur or are not business entities. Since
paragraph 2 of Article of the Entrepreneurial
Code of the Republic of Kazakhstan
23 clearly states that an individual who is a

10" [puxasz Ipedcedamens Azenmcemea Pecnyonuxu Kazaxcman no npomusodeticmeuto koppynyuu Ne 268 om 19 asézycma 2020
200a / Unpopmayuonnoiii nopman Aecencmea Pecnybnuxu Kasaxcman no npomugooeicmeuto Koppynyuu. [OneKmpoHHblil pe-
cypce]. — Pesicum oocmyna: Iouck (www.gov.kz) (dama obpawgenus 13.11.2023)

" The Law of the Republic of Kazakhstan dated April 6, 2016 No. 480-V “On legal acts” / Information and legal system of NPA
“Adilet” [Electronic resource]. - Access mode: On legal acts - "Adilet" LIS (zan.kz) (date of the application 17.11.2022)
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business entity is registered as an individual
entrepreneur in the manner prescribed by the
of the Entrepreneurial Code of the Republic of
Kazakhstan. At the same time, paragraph 1 of
Article 23 of the of the Entrepreneurial Code of
the Republic of Kazakhstan states that citizens
are business entities. Moreover, article 35 of
the of the Entrepreneurial Code of the Republic
of Kazakhstan defines that individuals who are
business entities can be of two types: those subject
to mandatory state registration as an individual
entrepreneur and those who have the right, in
certain cases, not to register as an individual
entrepreneur. Thus, the Entrepreneurial Code of
the Republic of Kazakhstan gives the right not to
be registered as an individual entrepreneur, but
does not exclude the fact that individuals who
are not registered as an individual entrepreneur
may be business entities [8, p. 126-127]. In this
case, the semantic meaning of the meaning is
completely incomprehensible if individuals
do not carry out the actions provided for in
paragraph 3, art. 35 Entrepreneurial Code of the
Republic of Kazakhstan, are they considered
business entities? Which already implies
a double interpretation and misleads those who
apply these rules.

This gap in the normative legal act is
a consequence of the insufficient elaboration
of legislation, which can be interpreted in two
ways and provides excessively broad powers to
officials, which allows infringing on the rights of
citizens.

Another important factor is the distinction
between “and” and “or” is especially relevant
for lists of conditions (“and/or” ‘“ambiguity”).
Because the Law should not link phrases
with "and/or" or "respectively" because they
are ambiguous. The law should make it clear
whether the conditions are fulfilled alternatively
or collectively.

Verbosity is not only a matter of bad style
but can also be a source of ambiguity. Given that
the law is primarily written to regulate certain
social relations and is aimed at regulating the
actions of citizens who do not have special
legal knowledge, then a complex sentence
can lead to a double interpretation and misle-
ad. Also we would pay attention the ambiguity
of a normative legal act, which may be the
result of an unclear complex or inconsistent
legal technique; in both cases, the lack of
clarity gives any law enforcer a chance to
distort the interpretation of the law in a corrupt

way. For example, a government official may
argue that the unclear regulation of the customs
procedure allows him/her to delay imports
(making informal “fast payments” a necessity).
At the same time, this may deprive citizens
of the opportunity to obtain legal protection in
court: when are there chances to win a lawsuit,
when the provisions of the law are not exactly
clear [2, p. 206]. Thus, in the end, the double
wording can lead to an increase in corruption in
the country, as officials can use it for their own
purposes.

At the same time, it is worth understanding
that the simplicity of a rule of law and the
simplification of the procedure for developing a
rule of law are not the same thing. Just the same,
the simplicity of the norm of the law, its clarity
can only be achieved through a deep creative
approach and complication of the procedure for
developing the norms of the law, and there can
be no talk of any pragmatism in this [9].

The next factor of corruption risks can be said
to be a conflict of law in a draft regulatory legal
act, which complicates the law enforcement pro-
cess and allows the application of rules that are
beneficial to one of the participants in the legal
relationship, which significantly increases the
likelihood of corruption offenses.

Collisions can be between single-level
normative legal acts, between acts of different
levels, as well as between acts regulating
different spheres of social relations.

When identifying a conflict of law, legislator
should pay attention to the following signs:

1) the absence of rules established by law for
choosing a priority norm,;

2) the responsibility for choosing a priority
norm lies with an official and/or a state body;

3)theability toescape fromlegal responsibility,
which is strictly formalized. When a conflict is
detected, the expert needs to establish whether
there are statutory rules for choosing a priority
norm and how obvious they are'.

The lack of uniform legislation in the regulation
of individual legal relations allows unscrupulous
government officials to choose at their own
discretion which regulatory requirements should
be applied, and which should not, which increases
the risk of sanctions for business entities. This
gives rise to corruption risks when an economic
entity is forced to evade punishment for violations
provided for by the regulatory norm used by an
official, while this is not a violation under another
regulatory legal act [10, p. 22].

12" [Mpuxas Ipeocedamens Aeenmemea Pecny6iuku Kazaxcman no npomugodeticmeuto koppynyuu Ne 268 om 19 aseycma 2020
2o0a / Ungopmayuonnsiti nopman Aeencmea Pecny6auku Kazaxcman no npomugooeticmeuio Koppynyuu. [Diekmponnulil pe-
cypc]. — Pesicum oocmyna: Iouck (www.gov.kz) (dama obpawenus 13.11.2023)

139

€202-(S2) ¥ 3N Xd MNNYINdODHM MOg0avdU M1 va.L09UALVTOHONVE VLALULOHM ¥MH1O3d



BECTHUK MHCTUTYTA 3AKOHOOATETIbCTBA U MPABOBO MHOOPMALIVW PK Ne 4 (75)-2023

KbIIMBICTbIK K¥KbIK YXOHE KbINIMbICTbIK MPOLIECC

Such cases are regulated by Art. 4 of the Law
“On Normative Legal Acts”, which defines the
hierarchy and weight of the act in the general
system of law. For example, if a contradiction
arises between by-laws and laws, then the
former has less legal force, since by-laws are
normative legal acts adopted by the executive
bodies of state power, on the basis and (or) for
the implementation of laws. It also follows from
this that by-laws cannot conflict with laws.

We would like to note that it is time for
the state to get rid of the practice of parallel
existence of normative acts of different status:
a legislative act and Rules (Instructions) ap-
proved by the Government or a central state
body regulating the same relations. This cre-
ates an unhealthy competition between the law
and the subordinate normative act, and it must
be admitted that in such competition the law
does not always prevail. The department that
has adopted its "Rules", "Instructions" is more
concerned about their strict implementation
than for the implementation of the law. Often,
the former contain an incorrect interpretation
of the norms of the law, although the normative
legal act of a lower level should not contradict
the normative legal acts of higher levels (Article
4 of the Law of the Republic of Kazakhstan
“On normative legal acts”) [10]. By this, in the
minds of those applying the by-laws, the opinion
about the supremacy of by-laws before the law
1s fixed, and in practice this often provokes all
sorts of disputes, which also contributes to
the development of corruption. Therefore, the
elimination of such competition of normative
acts is of practical importance and will contribute
to the establishment of the rule of law and incre-
ase the efficiency of the work of state bodies.

A legal conflict can be resolved because of
the coordinated work of all state bodies, as well
as in the presence of a conflict in the rules of
law, report this to the relevant authorities. here,
of course, we would like to mention a well-
known fact: the substantive primacy of codified
acts in sectoral regulation does not necessarily
necessitate their greater legal force relative
to non-codified acts. In the aspect of ensuring
the legality and stability of law enforcement
in situations where the subjects of regulation
of various codes that establish their own priority
intersect, one should refer to the content and
chronological criteria to resolve possible
conflicts, ignoring the hierarchical one. All
such acts should be considered as raised one

step higher than others (without priority) and
formally legally equal in legal force. Since the
next after the hierarchical criterion for resolving
conflicts is considered to be substantive, not
temporal, this makes it possible to fully take
into account the general, special and exclusive
in legal regulation, allows you to focus on the
generic relationships of conflicting norms and,
importantly, connects the law enforcement
officer with a single and understandable
approach to solving the problem. If the solution
of the issue since the principle of priority
ofaspecialnormoverageneral oneisnotpossible,
then one should turn to the temporal criterion.
Such an approach in practice will help to incre-
ase the level of legal certainty and predictability
of decisions based on law, thereby eliminating
the risk of corruption [11, p. 4-23].

An important factor is the risk of corruption
associated with the lack of legal regulation
of an issue in the draft regulatory legal act. The
regulatory gap has the following characteristics:

1) the absence of norms regulating the
competence of an official and / or a state
body, which creates the possibility of arbitrary
determination of powers in order to extract
illegal benefits;

2) vagueness in the regulation of the rights
and obligations of officials and / or state bodies,
which creates the possibility for an official and
/ or state body to independently determine the
scope of their rights and obligations;

3) provides an official and/or state body
with the opportunity to make decisions at their
own discretion, intrude into the competence
of authorized bodies and their officials, heads
of  commercial and non-commercial
organizations.

The gap in regulation has the following
characteristics:

1) insufficient regulation of the competence
of an official (state body);

2) incomplete regulation of actions aimed
at achieving the goals and objectives of legal
regulation;

3) incorrect definition of the main areas
of activity to achieve the goals and objectives of
legal regulation;

4) non-regulation of the rights and obligations
of officials and / or state bodies;

5) the absence of a corresponding connection
between the right of an individual and / or legal
entity and the obligation of officials and / or state
bodies".

13" [puxas Ipeocedamens Aeenmemea Pecnybiuku Kazaxcman no npomugodeticmeuto koppynyuu Ne 268 om 19 aseycma 2020
2o00a / Unugopmayuonnsiti nopman Aeencmea Pecnybauku Kazaxcman no npomugooeticmguio Koppynyuu. [Diekmponnslii pe-
cypc]. — Pesicum oocmyna: Touck (www.gov.kz) (dama obpawenus 13.11.2023)
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Due to the lack of regulation of several
legal aspects of the implementation of control
and supervisory activities, it is possible to
make excessive or unreasonable demands on
citizens, especially on business entities. At the
same time, the personal or mercenary interest
of unscrupulous officials may influence their
adoption of certain decisions affecting the
activities of an economic entity. As a result,
entrepreneurs are forced to incur high costs for
fulfilling unreasonable requirements or face
the need to pay for imposed services or make
corrupt payments in order to avoid negative
consequences for the business of such actions
and decisions of an official [10, p. 22].

As an example of a gap in criminal law, the
following fact can be cited: a person secretly ste-
als a mobile phone, but at the time of the theft
he was noticed. The question arises: according
to what article to qualify his actions? here it is
impossible not to notice the subtle connection
between such articles as 188 “theft” and 191
“robbery” of the Criminal Code of the Republic
of Kazakhstan. The intent of the subject of the
criminal offense was to commit theft, but if it
was noticed, this act can also be attributed to
robbery. The qualification of these norms in
such a situation is not precisely spelled out in
the criminal legislation of the country, which
can already cause corruption on the part of law
enforcement agencies.

The next important factor of corruption
is acutely felt in the regulation of digital
technologies. here, one can feel the inability
of state bodies to predict the course of the
development of society and simulate situations
ahead of time, lead to instability of laws and
other regulatory legal acts, which excludes
the possibility of their proper study even by
practicing lawyers, not to mention the general
population, for whom any law is intended.

For example, during warm periods, you can
see a huge number of electronic scooters on the
roads of the country, but their movement is not
regulated by law.

The absence of an appropriate regulatory legal
act can also be seen in the regulation of extreme
sports. Extreme sports now, there are several
dozen. And this list is regularly updated. The sco-
pe of providing such extreme services is regulated
only as the provision of services and owners who
have the right to make tax deductions, however,
safety and technical specifics of the sport of
this kind of sport are not legally regulated. The

absence of relevant regulatory legal acts can
contribute to the development of corruption in an
area and bring irreparable losses to the parties.
Since in 2021 there were 68 accidents involving
scooters, one person died, 71 were injured'*.

Of course, within the framework of one article
it is impossible to list all regulatory corruption
risks, since they are as diverse and constantly
changing as laws. however, they are all variations
on the same basic forms of corruption risk. The
identification of any factors that cause the risk
of corruption in corruption prevention systems
is in fact the goal of the overall assessment of
corruption risks. The absence, in the regulation
of a mechanism that would stimulate the
counteraction or containment of corruption, is
especially important in civil society. Gaps in the
legislation on the part of the state give rise to
distrust in the system of law and disbelief in its
ability to implement fundamental law-forming
principles: equality, freedom, and justice.

Analyzing the above, I would like to note
that when drafting a law, the legislator should
take into account all the above factors that
give rise to corruption, and the expert, in turn,
should be able to eliminate all corruption risks
existing in the draft regulatory legal act. At the
stage of lawmaking, all entities that develop
laws, ministries, and other executive authorities,
must comply with lawmaking standards to
avoid corruption risks. Similarly, parliamentary
committees should be involved in the analysis of
corruption risks. In addition, the Anti-Corruption
Agency of the Republic of Kazakhstan should
review drafts and adopted laws and by-laws
for the presence of a risk of corruption. More-
over, this body should coordinate with other
state bodies to obtain up-to-date information on
draft laws and obtain background information on
legislation. Obviously, citizens should be able to
freely and at their own discretion review drafts
or adopted laws; there should be no qualification
or registration requirements preventing their free
participation.

Conclusion

Thus, in the countries of Eastern Europe
and Asia, one of the methods to prevent the oc-
currence of corruption facts is to conduct anti-
corruption expertise. Anti-corruption expertise
is carried out based on national regulatory legal
acts of each state, while the rules for organizing,
conducting and terms of anti-corruption expertise
of draft regulatory legal acts have their own

14 Konuuecmeo JTII ¢ yuacmuem camoxkamos pacmem 6 Kazaxcmane. / Mevxcoynapoono Hupopmayuonnoe Aeencmeo: Kazinform.
[Onexmponnwiii pecypc]. — Pesxcum oocmyna: Konuwecmeo JTII ¢ yuacmuem camoxamog pacmem 6 Kazaxcmane: 14 Hiona 2022,

13:09 - nosocmu na inform.kz (0ama o6pawenus 11.11.2022)
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specifics in each country.

In the Republic of Kazakhstan, when
conducting an anti-corruption expertise of
draft regulatory legal acts, experts are guided
by relevant laws, by-laws, and, by order of the
Chairman of the Anti-Corruption Agency of
the Republic of Kazakhstan. The exclusion of
factors capable of generating corruption, at least,
means the prevention of illegal consequences
associated with corruption. Of course, ambiguity
can make any weak prevention mechanism even
weaker. A gap in such prevention is the lack of
a regulatory mechanism that would stimulate. It
is obvious that rule-making activity, as one of
the most important functions of the state, is a

At the same time, it is important not only to draw
up a high-quality law, but also to exclude all
possible adverse risk factors for corruption in its
adoption. It is precisely these goals that should
be served by improving the normative regulation
of anti-corruption expertise of draft regulatory
legal acts.

The article was written within the framework
of grant funding for research by young scientists
under the Zhas Galym project for 2022-2024:
AP14972687. Project name: Independent anti-
corruption examination of regulatory acts as
means of ensuring activities of law enforcement
agencies in protecting national security.

complex and multifaceted process that requires a
careful and balanced approach in its organization.
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