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Abstract. To attract foreign investors, around 50 agreements on the promotion and mutual
protection of investments has been concluded by the Republic of Kazakhstan, where the parties
undertake to create favorable conditions on their territory. By the Decree of the President of
the Republic of Kazakhstan of May 19, 2015, the «Astana» International Financial Center was
established in the city of Astana, which has been operating since 2016. One of the main tasks of
the «Astana» International Financial Center is to attract investment in the sphere of financial
services of our country. In addition, with the involvement of excellent judges, and recognized
lawyers the «Astanay» International Financial Center Court and the International Arbitration
Center were established. However, the «Astana» International Financial Center Court does
not conduct administrative or criminal proceedings. At the same time, this court has exclusive
competence to interpret the acts of the «Astana» International Financial Center. In this connection
the question arises about the expediency of consideration of disputes with the state bodies within
the framework of the Code of the Republic of Kazakhstan «Administrative Procedural Code of the
Republic of Kazakhstan», where the sources of the law of the «Astana» International Financial
Center include principles, norms, and precedents of the English law. Are local administrative
courts sufficiently qualified to adjudicate disputes under the common law? This article will
examine the structure of the «Astanay International Financial Center Court, its jurisdiction, and
public-law relations under the current law of the «Astana» International Financial Center, the
legislation of the Republic of Kazakhstan.
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CYI MEXIAYHAPOJHOI'O ®PUHAHCOBOI'O HEHTPA "ACTAHA"
N BOITPOCHI 'OCYJAPCTBEHHO-ITPABOBOI'O PEI'YIMPOBAHMU A
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Annomayusn. s npusnevenus UHOCMPAHHBIX uHeecmopos Kasaxcmawn 3axawouun oxono
50 coenawenuti 0 noowpenuu U B3AUMHOU 3aujume UHBECMUYUL, 20e CMOPOHbL 00SA3VIOMCSL
co30amuv Onazonpusimuuvle ycios8us Ha ceoeti meppumopuu. Ykazom Ilpezudenma Pecny6nuxu
Kaszaxcman om 19 mas 2015 200a 6 copode Acmana 6w cozoan MedxcoyHapoOomwiii (huHaHcoswill
yeump «Acmanay, komopuwiti pyukyuonupyem ¢ 2016 2ooa. Oonoii uz ocHoguwix 3adau Meoic-
OYHAPOOHO20 (PUHAHCOB020 YeHmpa «Acmanay sensemcs npusiederue uHeecmuyuil 8 cgepy
@unancosvix yciye Hawei cmpanvl. Kpome moco, ¢ npueneuenuem cyoeii mencoOyHapoOOHO20
VPOBHSL U NPUBHAHHBIX IOpUcmos oviiu cozoausvt Cyo Medxcoynapoonozo gurancosoeo yeHmpa
«Acmana» u Mexxcoynapoonwiii apoumpasicuviii yeump. Oonarxo cyo MedxcOynapoonoco ¢unan-
06020 yenmpa «Acmanay e gedem aOMUHUCMPAmMuUeHbvle U Y20106Hble Oend. B mo e epems
OamnHblll cy0 0bnadaem UCKIIOUUMENbHOU KoMnemenyuel no moaikosanuio akmos Meosicoynapoo-
HO20 unancoeoeo yenmpa «Acmana». B césasu ¢ smum eo3nuxkaem eonpoc o yenecoobpasHocmu
PAccmMompeHust Cnopog ¢ 20Cy0apCmeeHHbiMu opeanamu 6 pamkax Kooexca Pecnyonuxu Kazax-
cman «AOMuHUCmMpamueHo-npoyeccyaivhslii- kooexc Pecnyonuxku Kazaxcmany, 20e K ucmouHu-
Kam npasa Medsxcoynapoonozo ¢unancoso2o yeHmpa « Acmanay omHocamcs NPUHYUNsl, HOpMbl,
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npeyedenmsl anenutickoeo npasa. Oonadaiom iy mecmHuvle AOMUHUCMPAMUEHbIE CYObL 00CMA-
MOYHOU Keanugpuxkayuei 0. paccCMoOmpenus cnopos no obwemy npasy? B oannoti cmamove
6ydem paccmomperna cmpykmypa cyoa Mescoynapooroeo ¢urancosoeo yeumpa « Acmauay, e2o
IOPUCOUKYUSL, a MaKdHce NYOIUYHO-NPABOBbLE OMHOUIEHUS N0 OeliCEYIouemM) 3aKOHO0aAmenbCmasy
Mesicoynapoornoeo ¢unancosoeo yenmpa "Acmana”, Pecnyonuxu Kazaxcmarn.

Knioueswvie cnosa: Medcoynapoonwiti punarncoswiti yenmp «Acmanay», M@IL[A, Cyo M®DI]A,
Meoicoynapoonwiii apoumpaxcuwiii yenmp (MAL]), nyonruunoe npaso, uHOCMpauHvlii UHBECMOP,
UHOCMPAHHbIE UHEECMUYULL.

«ACTAHA» XAJIBIKAPAJIBIK KAPXbI OPTAJIBIT'BIHBIH COTbI
KIOHE MEMUIEKETTIK-KYKBIKTBIK PETTEY MOCEJIEJIEPI

Iainxan Anmacyiasl bazap6aes

M.C. Hapuxbaes amvinoazel, «KA3I'FOY Yuusepcumemiy AK Kozapvl KyKvix
Mexmebiniy 0okmopanmul, Acmana ., Kazaxcman Pecnyonuxacol,

«Tay-Ken Camypoiky ¥TK» AK aza 3aneepi, Acmana xanacul,

Kazaxcman Pecnyonuxacul, e-mail: adilkhan.bazarbayev@gmail.com

Annomayusn. lllemendix uneecmopnapovt mapmy maxcamvinoa Kazaxcman Hneecmuyus-
Japovl Kemepmeney Hcane e3apa Kopaay mypansl 50-2e dcyblK Kenicim dcacacmsl, OoHoa mapan-
map 63 aymazvlHoa KOAllbl yHcazoaunap sxcacayea minoemmenedi. Kazaxcman Pecnyonukacoi
IIpezuoenminiy 2015 scvinzvr 19 mamvipoazvl Kapnvieviven Acmana xanaceinoa 2016 ncoin-
oan bepi xcymulc icmen Kele yxcamkan "Acmana" xanvikapanelx Kapoicbl Opmanviebl KYpoliobl.
"Acmana" xanvlkapanvlk Kapoicbl Opmaivl2blHbly He2izel MiHOemmepitiy Oipi enimizoiy Kapicol
KblaMemmepi CalacblHa UHEeCMUYUsLap mapmy 00aein maowiiadsl. Byoan 6acka, xaielkapaivik
Oeneetidezi cyovsiap MeH MAaMbLIZAH 3aneepiepoi mapma omuipuin, "Acmana" xanvikapanvix
KapoCul OpManbleblHbly combl MeH XanvlKapanblk mepeiK opmansiesl Kypuliovl. Anaiioa "Acma-
Ha" XanvlKapanvlk Kapocol OPMAibl2bIHbIE, COMblL IKIMULIIIK Hemece KbLIMbLCMbIK icmepoi JHCyp-
2izoetioi. Convimen kamap, 6yn com "Acmana” xanelkapanvix Kapocol Opmansiebiibly aKmiiepin
mycindipy 6ouvinwa aupvikua Kysvipemxe ue. Ocvlzan 6ainanvicmsl "Kazaxcman Pecnyonu-
KACbIHbIY OKIMwiniK-ic Jicypeisy kooexci" Kazaxcman Pecnybnuxacel kodexciniy wenbepinoe
Memaekemmik opeaHoapmer 0ayiapobl Kapayobll OPbIHObLIbIZbI MYPAIbl Macele MyblHOAUObl,
MyHOa "Acmana” xanvlkapanvlk Kapicovl OpmanbleblHbIH KYKbIK KO30epine agbliublH KYKblebIHbLH
Kaauoammapul, HOpMaiapul, npeyedeHmmepi xcamaovl. Kepeinikmi aximwinik commap sHaninvi
3aK OOUbIHWA 0aY1apObl Kapay Yulin scemkinikmi oinikminikke ue me? Ocwl maxanaoa "Acmana”
XanvlKapanvlK Kapocbl Opmaivlabl COMbIHbIY KYPbLIbIMblL, OHbIH KY3ipemi, conoat-ax "Acmana”
XanvlKapanvlx Kapacol opmanviavl, Kazaxcman Pecnybaukacelnbly KOLOAHbICMARLL 3AHHAMACHL
OOLbIHWA HCaAPUS-KYKbIKMBIK KAMBIHACMAP KApalamuli 001a0bi.

Tyiiin ce30ep: "Acmana"” xanvikapanvix kapocor opmanvievl, AXKO, AXKO comui, Xanvikapa-
i mepenix opmanvievl (XTO), dcapus KYKbIK, uemenoik UH8ecmop, uemenoiK UH8eCmuyusiap.
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Introduction

The Republic of Kazakhstan being a party
to bilateral agreements on the promotion and
mutual protection of investments by its national
legislation has created favorable conditions
for foreign investors by creating the "Astana"
International Financial Center (AIFC). The
AIFC territory defined within the city of Astana

and area is 1632 hectares'.

The bodies of the AIFC are the Management
Council, the Manager, the Administration, the
Financial Services Regulatory Committee,
the AIFC Court (hereafter - Court), and the
International Arbitration Center?.

English is the formal language of the AIFC
acts, record keeping, and proceedings.

! VKA3 NPE3MJ[EHTA PECITVBIIMKH KA3AXCTAH «O Medicoynapoonom punancosom yenmpe «Acmanay om 19 mas 2015
200a, Ne 24 [Electronic resource] https://clck.ru/32bems (date of access: 16.10.2023).

2 KOHCTUTYIJUOHHBIH 34AKOH PECITYEJIMKH KA3AXCTAH «O Meoicoynapoonom gunancosom yenmpe «Acmanay
om 7 Oekabps 2015 200a, Ne 438-V [Electronic resource] https://online.zakon.kz/Document/?doc_id=39635390&pos=327,-

50#pos=327,;-50 (date of access: 16.10.2023).
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For foreign investors in Kazakhstan, AIFC
provides opportunities for legal entities, to be
represented in the forms of General partnerships,
Limited partnerships, foundations, Limited
Liability partnerships Investment companies,
Special Purpose companies, Public companies,
Private companies, and Non-profit Incorporated
organizations®.

Foreign entities may be represented at AIFC
as a Recognized Company, a Recognized
Limited Partnership, a Recognized General
Partnership, or a Recognized Limited Liability
Partnership*.

In addition, foreign entities permitted by law
to be redomiciled, may be relocated from one
jurisdiction to the rule of the AIFC.

The AIFC is the special territorial unity
that creates opportunities for foreign investors
to act based on their experiences from leading
financial centers such as Singapore, Dubai,
London, Hong Kong, and New York®.

The structure of AIFC consists of the Astana
International Exchange (AIX), The AIFC
Green Finance Centre (GFC), The AIFC Tech
Hub, The Astana Financial Services Authority
(AFSA), the International Arbitration Center,
the AIFC Court, etc®.

The scope of the study of this article covers
the AIFC Court.

The Courtofthe AIFCisnotpartofthejudicial
system, but complements the judicial system
of the Republic of Kazakhstan, is independent
and impartial inits work, the judges are appointed
by the President of the Republic of Kazakhstan
on the recommendation of the Manager of the
AIFC, for a period of 5 years, where the term
of stay cannot exceed the attainment of 80 years
by the judges’.

The mission of the Court and International
Arbitration Center according to the Chief
Justice of the Court is to become the center of
commercial dispute resolution in the region,
which can also stimulate to attract foreign
capital to the Republic of Kazakhstan [1, p. §].

As follows from the Rules of Procedure
of the Court - the Government of the Republic
of Kazakhstan, the Administration of the AIFC,

and any other person or organization have no
right to interfere with the exercise of judicial
functions or judgments of the Chief Justice
of the Court or the judges of the Court®.

The Court consists of a trial court and an
appellate court; the trial court also includes the
Small Claims Court ("SCC")’.

Judges may be persons at least 40 years
of age, in good standing, with considerable
knowledge of common law and experience as a
judge, qualified as a lawyer in the common law
system, and fluent in English'®.

Judges of the SCC may be persons at least
30yearsofage, in good standing, with substantial
experience as a judge and understanding of the
common law, a qualified common law jurist, and
a perfect command of the English language' .

The purpose of this article is to consider the
structure of the AIFC, which identifies possible
issues that may face by residents of the center,
to avoid potential negative experiences in
disputes with the state authorities of the Republic
of Kazakhstan.

Materials and methods

Since AIFC has been operating, there is
virtually no question raised by the author about
the interaction of AIFC residents with the state
authorities of the Republic of Kazakhstan based
on local courts.

At the same time the analysis of the legal
framework regulating the activities of the
AIFC, literature, websites of legal advisors
on the activities of the AIFC, and statements
of officials of the Republic of Kazakhstan,
according to the author, indicate the potential
risks for the AIFC residents/foreign investors
carrying out their activities on the principles
of common law.

The President of the Republic of Kazakhstan
has stated that prospective foreign investors
will meet standards, practices, procedures,
identical to other major financial centers
around the world. Experienced foreign judges
known for their impartiality and integrity are
also a guarantee for the property of potential
international capital'? .

* Ymo nyoicno snamo neped omkpovimuem ouszneca [Electronic resource] https://clck.ru/32hVTy (date of access:16.10.2023).

* Ibid.

> About AIFC [Electronic resource] https://aifc.kz/en/about-us (date of access: 16.10.2023)

¢ Ibid.

7 AIFC COURT REGULATIONS, RESOLUTION OF THE AIFC MANAGEMENT COUNCIL [Electronic resource] https://aifc.
kz/files/legals/68/file/3.-legislation-aifc-court-regulations-2017.pdf (date of access: 16.10.2023).

8 Ibid.
¢ Ibid.
10" Ibid.
" Ibid.

2 M®IA JOJDKEH CTATh CHHOHUMOM HAJEXHOH ®HUHAHCOBOH IJIAT®OPMbBI — IIPESHJJEHT [Electronic
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The normative basis of the study is the
Decree of the President of the Republic
of Kazakhstan "On the International Financial
Center "Astana", the Constitutional Law of the
Republic of Kazakhstan "On the International
Financial Center "Astana", the Presidential
Decree "On determining the boundaries of
the International Financial Center "Astana",
“AIFC Court Rules”, the Civil Code of the
Republic of Kazakhstan, the Administrative
Procedural Code, the Decree of the Government
of the Republic of Kazakhstan "On Approval
of the Investment Concept of the Republic
of Kazakhstan till 2026”.

The methodology of the research is an
empirical method, special literature, and legal
acts of Kazakhstan studied, during which
the method of deduction was used, where the
possible connection of investment attractiveness
of AIFC/Republic of Kazakhstan with the
negative practice of AIFC residents in local
courts on disputes with state bodies is seen.

Results. Discussion

AIFC Court Judge Sir Jack Beatson
emphasized in an April 24, 2018 lecture that
common law judges selected after acquiring
a large amount of practical legal experience,
this experience equips them with knowledge
and comprehension of the challenges faced
by businesses and the necessity of reflecting
those demands in commercial and financial
legislation. Their knowledge of acceptable
and undesirable work behaviors aided by
experience. Additionally, practical experience
has a significant role in how well English
common law adapts to the fast-evolving
practical and commercial realities'.

The SCC hears and resolves claims where
the amount does not exceed $150,000, where
the parties have agreed in writing to refer
the dispute to the SCC the amount does not

exceed $300,000, where the claim involves
an employment relationship where the parties
have agreed in writing to refer the dispute to the
SCC, other claims as determined by the Chief
Justice of the Court'.

The Court guided in its judgements by AIFC
rules, Court decisions that have entered into
force in similar disputes, and may consider
decisions of common law courts'.

At the same time enforcement of the
judgements of the Court, the appeal Court are
binding for all and executed in the same manner
as the judgements of the courts of the Republic
of Kazakhstan'®.

Sir Jack Beatson in his lecture also mentioned
on the priority of precedent, where common law
judges' decisions serve as binding precedents,
enabling parties and counsel to predict disputes'
outcomes'’.

At the same time, author would like to note
that Kazakhstan courts resolve cases within the
limits of the plaintiff's claims'®, which worsens
the position of defendants, who required
representing their interests in the courts without
predicting the result of a dispute, where courts
guided by inner conviction, conscience, in
addition to the law. In its activity, the AIFC
Court guided by the Rules of the Court, which
are based on the principles and norms of the
common law, as well as on the standards of the
world known financial centers'’ .

In this connection, Sir Jack Beatson has
stressed, «Section 13(5) of the Constitutional
Act provides that the law in force must be based
on the principles and rules of English common
law and the standards of the world's leading
financial centers. Paragraph 29 (3) of the AIFC
Court Act provides that the Court will be guided
by its own decisions on relevant issues and final
decisions in other common law jurisdictions.
Thus, the Court has similarities with other
institutions that can be characterized as an

resource] - https://www.akorda.kz/ru/events/akorda_news/akorda_other_events/glava-gosudarstva-prinyal-uchastie-v-ceremonii-
prinyatiya-prisyagi-predsedatelem-suda-mezhdunarodnogo-finansovogo-centra-astana (date of access: 25.04.2023).

B Jlexyus 6 Bepxoenom cyoe Pecnyonuxu Kasaxcman om 24 anpens 2018 200a, Cop [ocex Bumcon, cyovs Cyoa M®IJA «Cyo
M®IJA u memooduxa obwe2o0 npasa no paspeweHur0 KOMMePHeckux cnopog u npooiem, BO3HUKAUWUX U3 Pe2VIAMUGHbIX peule-
nuit» [Electronic resource] https://clck.ru/32h3NR (date of access:16.10.2023).

4 AIFC Court Rules 2018 [Electronic resource] https://aifc.kz/legal-framework/aifc-court/ (date of access: 16.10.2023).

5 KOHCTHUTYVI[HOHHBIH 34KOH PECITVBJIUKH KA3AXCTAH «O Mexcoynapoonom gunarcosom yenmpe «Acmanay
om 7 oekabps 2015 200a, Ne 438-V [Electronic resource] https://online.zakon.kz/Document/?doc_id=39635390&pos=327,-
50#pos=327;-50 (date of access: 16.10.2023).

16 Ibid.

7 Jlexyus 6 Bepxosnom cyde Pecnyonuxu Kazaxcman om 24 anpens 2018 200a, Cop oicex Bumcon, cyovs Cyoa M®ILA «Cyo
M®IJA u memoouxa obuje2o npasa no paspewienuo KOMMepUeckux cnopog u npoodnem, BO3HUKAIOWUX U3 Pe2YIAMUSHbIX peule-
nui» [Electronic resource] https://clck.ru/32h3NR (date of access:16.10.2023).

8 Kooexc Pecnybnuxu Kaszaxcman om 31 oxkmsops 2015 200a Ne 377-V «I pasicoanckuil npoyeccyaivbhulii kooekc Pecnybnuku
Kazaxcmany [Electronic resource] - https://adilet.zan.kz/rus/docs/K1500000377#z225 (date of access: 16.10.2023).

19 KOHCTHUTYVI[HOHHBIH 34KOH PECITVBJIAKH KA3AXCTAH «O Mexcoynapoonom gunarcosom yenmpe «Acmanay
om 7 Oekabps 2015 200a, Ne 438-V [Electronic resource] https://online.zakon.kz/Document/?doc_id=39635390&pos=327,-
50#pos=327,;-50 (date of access: 16.10.2023).
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established transnational dispute resolution
system, such as the Dubai International
Financial Centre Court and the Singapore
International Commercial Court. Such courts
are also part of a complementary collaboration
between litigation-based dispute resolution and
arbitration-based dispute resolution»?’.

Therefore, the advantages of English law
in dispute resolution are axiomatic, given
that developed international financial centers
use the principles of common law familiar
to foreign investors.

Lord Woolf also mentioned advantages
of Court for foreign investors «Having an
English-speaking common law court as well
as the existing civil law jurisdiction of the
Republic of Kazakhstan domestic courts will
build confidence in investors. This will appeal
to capital markets. Investors will be provided
with the legal certainty and a judicial system
with which they are familiar» [1, p. 8].

This conclusion was also confirmed in the
lecture on April 24, 2018, where it was noted
that «the attractiveness of English common
law and its judges among the international
business community for the past 100 years is
also confirmed by the number of companies and
individuals who in particular have no or little
connection with England, nevertheless decide
to litigate or arbitrate in London.

Thus, in 2015, seventy percent of the work
of the London Commercial Court had nothing
to do with England, except for the terms
of the applicable choice of law and choice
of jurisdiction agreements. For the year ended
July 2017, 71% of the claims in the London
Admiralty and Commercial Courts were
international claims»?' .

Another feature of English disputes is strong,
incorruptible, and impartial courts that provide
a fair and predictable dispute resolution process
that builds business confidence, supports
international trade and is an incentive to attract
international investment® .

However, the Court have exclusive

jurisdiction overthe consideration andresolution
of disputes arising between participants in the
Center, the Center's bodies, and/or their foreign
employee, the consideration and resolution
of disputes relating to any operation carried
out in the Center and under the right of the
Center, and the consideration and resolution
of disputes submitted to the Court of the Center
by agreement® .

The Court has exclusive jurisdiction to
interpret the acts of the AIFC, in a cases and
shall not engage in criminal or administrative
proceedings® .

In this regard, the question arises, how
a foreign investor, implement its activities at
AIFC and will carry out a dispute with the state
authorities?

Author Richard A. Posner in his book, the
Problems of Jurisprudence mentioned, «there
seem to be profound difference between
common law and statue law, the fundamental
difference being precisely that between
a conceptual systems on the one hand and
a textual system on the other». [2, p. 247]

By the norms of the Code of the Republic
of Kazakhstan "Administrative Procedural
Code of the Republic of Kazakhstan"
(APC), the code regulates relations related to
administrative procedures of state bodies, the
procedure of administrative proceedings, where
the participants are state bodies, administrative
bodies, officials, individuals, and legal entities®.

Also in administrative proceedings, the norms
of the Civil Procedure Code of the Republic
of Kazakhstan (CPC) are applied, where
succession is carried out according to the Civil
Code of the Republic of Kazakhstan (CC)* .

In addition, representation in administrative
proceedings carried out under the CPC, which
differs significantly from the requirements for
legal representatives within the jurisdiction
of the AIFC?¥.

From the above, it follows that a foreign
investor carrying out its activities within the
jurisdiction of AIFC, under the acts of AIFC, the

20 Jlexyusi 6 Bepxosrnom cyoe Pecnyonuxu Kasaxcman om 24 anpens 2018 200a, Cop [lncex Bumcon, cyowss Cyoa M®IJA «Cyo
M®IJA u memoouxa obuje2o npasa no paspewenuo KOMMepUeckux cnopog u npoodnem, BO3HUKAIOWUX U3 Pe2YIAMUSHbIX peule-
nui» [Electronic resource] https://clck.ru/32h3NR (date of access:16.10.2023).

21 Ibid.
2 Ibid.

2 KOHCTUTYITHOHHBIH 3AKOH PECITYBJIMKHU KA3AXCTAH «O Mescoynapoonom unancosom yenmpe «Acmanar
om 7 oekabps 2015 200a, Ne 438-V [Electronic resource] https://online.zakon.kz/Document/?doc_id=39635390&pos=327,-

50#pos=327;-50(date of access: 16.10.2023).
2 Ibid.

 KOIEKC PECHYEJTH[M(H KA3AXCTAH om 29 wions 2020 200a Ne 350-VI «AJIMHHHUCTPATUBHBIH ITPOLIE]YP-
HO-IIPOLJECCYAJIBHBIH KO/JEKC PECIHYBJIUKU KA3AXCTAH» [Electronic resource] https://clck.ru/32hYjo (date of

access:16.10.2023)
% Ibid.
27 Ibid.
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working language of which is English, disputes
with the state bodies will be carried out, guided
by the APC, CPC, CC, internal documents
of state bodies.

The above-stated in the author's opinion
opposite to the Concept of an investment policy
of the Republic of Kazakhstan until 2026,
approved by the Government Decree of July 15,
2022, where investment policy aims to create
favorable conditions for foreign and internal
investors, focusing on modernization, structural
transformations, and steady economic growth,
while promoting high quality of life. This
involves considering raw material potential,
competencies, and economic efficiency?.

In addition, under such circumstances,
there are contradictions with the principles
of bilateral agreements on the promotion and
mutual protection of investments, where one
of the main goals is to create favorable
conditions for foreign investors.

For example, AIFC residents are exempt
from paying corporate income tax, an individual
tax on income defined by the Constitution
ofthe Republic of Kazakhstan, the Constitutional
Law on the AIFC, the preferential tax regime
of which is valid until January 1, 2066* .

According to the joint order of the AIFC No.
48 of December 22, 2017, and the State Revenue
Committee of the Ministry of Finance No. 596 of
December29, 2017, the rules of tax administration
and interaction between state revenue authorities
and AIFC participants on taxation issues were
approved, which provided for the features
of appealing the results of a tax audit®.

In such a case, certain inconveniences arise
for a foreign investor when conducting cases on
the AIFC platform, since in addition to judicial
proceedings in commercial disputes, the investor
needs clear, expected ways of protection based
on common law, especially with the state bodies
of the Republic of Kazakhstan.

In contrary Dubai International Financial
Centre Court (DIFC) «deal exclusively with all
cases and claims arising out of the DIFC and its
operations and any civil or commercial claims
or actions where the parties agree in writing to
file such claim or action with it whether before
or after the dispute arises, provided that such
agreement is made pursuant to specific, clear
and express provisions»®'. The only limit for
DIFC it cannot consider criminal cases.

In this regard, taking into account the special
legal regime of the AIFC, the author considers
it advisable, by analogy with the Singapore
International Commercial Court at the Supreme
Court of the Republic of Kazakhstan, to
create a division to resolve disputes of AIFC
residents with the state bodies of the Republic
of Kazakhstan. At the same time, it is necessary
to attract candidates with good character,
considerable knowledge of common law
and experience as a judge, a qualified lawyer
in the system of common law, with a perfect
command of English, who will be able to carry
out their activities under the rules of "Ad hoc"
to the court of the special court®?.

In addition, when a dispute is referred to
a specialized court, state authorities will also be
able to initiate claims against AIFC residents
for violations of AIFC acts.

This requirement was also stipulated by
the Decree of the President of the Republic
of Kazakhstan, where the Government was
instructed to submit a draft law to the Majilis
of Parliament before January 1, 2015, which
provides for the creation of a financial court
in the AIFC with the involvement of foreign
judges when considering disputes, including
the right to consider investment disputes™ .

At the same time, only the Specialized
Interdistrict Administrative Court of the capital
considers the claims of investors, appeals
against administrative acts, and administrative

% Mocmanoenenue Ilpasumenvcmea Pecnybnuxu Kazaxcman om 15 uons 2022 200a Ne 482 «06 ymeepocoenuu Konyenyuu
uneecmuyuonot norumuxu Pecnybnuxu Kazaxcman 0o 2026 2ooay» [Electronic resource] https://online.zakon.kz/Document/?doc
id=34889573&pos=5,-109#pos=5,-109 (date of access:16.10.2023).

% KOHCTHUTYIJHOHHBIA 3AKOH PECITYBJIMKU KA3AXCTAH «O Mescoynapoonom unancosom yenmpe «Acmanar
om 7 oekabps 2015 200a, Ne 438-V [Electronic resource] https://online.zakon.kz/Document/?doc_id=39635390&pos=327,-
50#pos=327;-50 (date of access:16.10.2023).

3 COBMECTHBIH TIPUKA3 «06 ymeepocoenuu Tlpasun nanoz06020 aOMuHUCMPUPOSAHUS U 63AUMOOCIICBUS OP2aHO8
20CY0apcmeeHHbIX 00X0008 C OpeaHamu u yvacmuukamu Mexcoynapoonoeo Qunancosoeo yenmpa «Acmanay» no eonpocam
Hanoeooonodicenusiy  [Electronic  resource] — https.//aifc.kz/files/legals/119/file3/028-0-0-3-2-3-0420-80-8-2708459ab280.pdf
(date of access:16.10.2023).

31" Dubai International Financial Centre Court [Electronic resource] https://www.difccourts.ae/opt (date of access:16.10.2023)
32 Vkasz Ipesuoenma Pecnyonuxu Kazaxcman om 31 dexabps 2015 200a Ne 161 «O6 onpedenenuu epanuy meppumopuu Medic-
oynapoonozo gunancosozo yeumpa "Acmana” [Electronic resource] https://bestprofi.com/document/671390950?2&isScroll=tr
ue (date of access: 16.10.2023).

3 Ibid
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actions (inaction) of administrative bodies, and
officials®*.

In addition, the author of the article believes
that litigation in administrative courts with
AIFC residents will lead to the fact that the
judges will be overloaded with lawsuits on
grounds far from the local legal system, based
on the acts in English, which may lead to
decisions not consistent with the expectations
of foreign investors.

Given the above, the author concludes that
disputes between state bodies of the Republic
of Kazakhstan and residents of the AIFC should
be considered in a specialized court under the
Supreme Court of the Republic of Kazakhstan,
with the principles of common law and the acts
of the AIFC.

Conclusion

Creation of  favorable conditions,
encouragement and protection of investments,
mechanisms of compensation for damages and
losses during nationalization, and expropriation
are important tools to attract foreign investors
stipulated by the model agreements on the
promotion and mutual protection of investments.

When establishing the «Astanay International
Financial Center a lot of financial and human
resources were invested, including attracting
foreign investment.

Tools for the establishment of legal entities
clear to foreign investors were adapted to the
needs of investors, and branches of foreign legal
entities were represented with the possibility
of smooth transfer from one jurisdiction to the
jurisdiction of the AIFC.

Since the establishment of the AIFC bodies,
the competent state bodies of the Republic
of Kazakhstan have been working systematically
to attract foreign capital, which has resulted in
more than 1,600 registered companies in the
AIFC jurisdiction® .

Chairman of the AIFC Legal Advisory

Council mentioned that «AIFC’s unique legal
regime, which includes relevant and up to date
English common law principles and precedents
as well as the best practice of leading global
financial centers, and its structure and
advantageous position in the region» [3, p. 165].

Thus in author’s opinion, Kazakhstan
should take into the account the experience of
Dubai International Financial Centre, which
played significant «role in upgrading the
regional standards of financial institutions and
operations» [4, p. 175] that positively effects
for inflow of foreign direct investments and
Dubai becomes one of the leading center for
investment opportunities.

However, despite the influx of foreign
investors and the special legal regime of the AIFC,
there are risks associated with disputes with
state authorities in the courts of the Republic of
Kazakhstan, where legal entities in the common
law jurisdiction will have to conduct disputes
within the Romano-Germanic legal system.

In this regard, with the negative experience
of foreign investors with the state courts, there
is a high probability of the outflow of foreign
capital using the instrument of re-domiciliation
from the jurisdiction of AIFC to other common
law jurisdictions.

To avoid issues with AIFC residents, it is
necessary to establish a specialized court with
judges of relevant qualification, who will be
able to consider disputes taking into account
the special legal status of AIFC residents, and
under such circumstances, this court will have
exclusive competence to resolve such disputes.

For the above-mentioned purposes, it is also
necessary to stipulate in the legislation of the
Republic of Kazakhstan the obligation of the
state bodies to address disputes related to the
residents of the AIFC only to the specialized
court, including disputes over actions of the
above-mentioned legal entities.
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