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VIIK 343.01

IJTABHBIE CYBBEKTBI KOHCTUTYIHNOHAJIN3AIIUU
YT'OJIOBHOI'O ITPABA U YI'OJIOBHOI'O ITPOLHECCA
PECITYBJIUKHU KAZAXCTAH

Paxmerysnn Abaii [xamOy10Bu4
Cyows Bepxosnozo Cyoa PK, e. Acmana, Pecnyonuxa Kazaxcman,
e-mail: a.rakhmetulin@gmail.com

Annomavyua. AKmyanbHoCmb memvl KOHCIMUMYYUOHATUZAYUY NPABOBOL CUCTNEMbL 8 YENOM U
Y20lI08HO-NPABOBOIL Chepbl 8 YACMHOCMU NPEOONPedesemcs 603pOCUUM 3HAYeHUueM Uoell eep-
X08eHCm8a npasa, KOHCMUmMyYUOHAIUIMa U KOHCIMUMYYUoOHHO20 NPAaBonopsoKka 8 cO8PeMeHHOM
Mupe. B smom acnexkme nousmue KOHCMUMyYUOHAIU3AYUYU 8Ce Yauje UCNONb3Yemcs 6 npasoeoul
00OKmMpuHe U IpUOUYecKol NPakmuke, 0003HaAYAs YeloCMHYI0 cucmemy 3ggexmurnozo eneope-
HUs KOHCMUMYYUOHHO-NPABOBYIX YEeHHOCMel U NPUHYUNOE 8 HOPMbL KA3AXCMAHCKO20 3AKOHOO0A-
menbemea U NPAaBoONPUMEHUMENbHYI0 NPAKMUKY.

3nauumasn ponv nopm Koncmumyyuu PK npedonpedensem ux HOpMamueHO-opeaHu3ayuoH-
HOe, YeHHOCMHOe U NPAo3aAWUMHOoe 8030elcmaue Ha Gopmuposarue u pazsumue y20i08H020 U
Y20lI08HO20 NPOYECCYANbHO2O 3AKOHOOAmeNbCmaa. B amoil céa3u 6o3pacmaem poib u 3Ha4eHue
CYObLEeKMOo8 KOHCMUMYYUOHATUAYUY, CMENeHb UX GIUAHUA HA POPpMUPOBAHUE 3AKOHOOAMENbHBIX
NPeONONCEHUU NO COBEPULEHCMBOBAHUIO 3AKOHOOAMENbCMBO, d MAKICe HA NPUHAMUE 3AKOHO0a-
MENbHLIX AKMOB, NPEeOONPeOensIOUUx 8 KOHEUHOM UMO2e PeHCUM KOHCIMUMYYUOHHO20 NPAGONO-
PAOKA U KOHCMUMYYUOHHOU 3aKoHHOoCcmuU. Henocpeocmeennvie pe3ynomamsi KOHCMUMYYUOHATU-
3ayuu 0becneuusalomcs nocpeoCmeom NPAGoONPUMEHUMENbHOL 0esImeNbHOCIU U NPABOMEPHO20
noseoenUsl y4acmHuKo8 npagoomHOUEHULL.

B smoti ceazu euoumces neobxooumvim paccmompenue poiu 2lasHulx cyObeKmos KOHCmumy-
YUOHANU3AYUYU Y20TI06HO20 NPABA U NPOYECca 60 83AUMOCEA3U C AHANUZOM MAKUX NOHAMUL, KAK
UCTMOYHUKYU KOHCMUMYYUOHATUZAYUY, 00bEKmMbl KOHCMUMYYUOHATUZAYUY, BCNOMO2aMelbHble
CyObeKmbl KOHCMUMYYUOHATUZAYUU.

B cmamve ananusupyromes danHvle 60NPOCHL ¢ Y4emom mozo, Ymo Ka3axcmaHnckas OOKmputa
00 UX nop He 8blpabomana HayyHo 0OOCHOBAHHBIX NPEONIONHCEHUN, KOMOpble pACCMAMPUBANU Obl
KOHCTUMYYUOHAIUAYUIO KAK CTLONHCHYIO CUCTIEM) C €20 83AUMOCEA3AHHBIMU dTIeMeHMAamu: cyob-
ekmamu, 06beKmoM, COOepHCaHUueM.

Aemop cmamvu paccmampueaem KOHCMUMYYUOHATUZAYUIO Y20TI08HO20 NpA8d U Y20l08-
HO-NpoYeccyanbHo20 npasa Kak camoCcmosimenbHoe UHCMUMYYUOHATIbHOe s8TleHUe NPABo8oL Oeli-
CMBUMENbHOCMU, KOHEYHBIM Pe3yIbMAamom KOMopo2o CIMAaHO8UMCSL PeHCUM KOHCIUMYYUOHHO20
NPABONOPAOKA U KOHCMUMYYUOHAIUIMA. 1 1a8HbIM 08ueamenem u 10KOMOMUBOM KOHCIMUMYYUO-
Hanuzayuu 6yoym A61Amscs CyObeKkmol, YCMAaHagIusanujue, UsMeHsauue, KOHKpemusupyrouue
unyu ommeHawue oelcmasue HopyM HAYUOHAILHO20 3aKOHOOAMENbCMEA C YUemom KOHCIMUmyyu-
OHHbBIX YEeHHOCMEll.

Kniouesvie cnosa: Koncmumyyus; KOHCMUmMYYUOHANUZAYUS, Y2OL08HOE NPABO; Y20J08HOE
npoyeccyanvbHoe npaso, MedcoyHapooOHoe npago, HAYUOHATbHOe Npago, 00beKmul U CyObeKmbl
koncmumyyuonaiuzayuu, Koncmumyyuonunwiii Cyo; BepxogHuvlii ¢)o.
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XAC FAJ1bIM MIHBEPI

KA3AKCTAH PECIIYBJIMKACBIHBIH KbIVIMBICTBIK K¥KbIT'bIH
ZKIOHE KbIJIMBICTBIK ITPOLHECIH KOHCTUTYIUAJTAHABIPYIbIH
HEI'I3T'T CYBBEKTIJIEPI

Paxmeryann Adait Z/KamObLI1yJIbI
KP JKozapzvr Comuinuly cyovsicel, Acmana K., Kazaxcman Pecnybnuxacet,
e-mail: a.rakhmetulin@gmail.com

Annomayusn. JKannol KyKbiKmulK JHCylieHiy, acipece KblAMbICMbIK-KYKbIKMbIK CAIAHbIY KOH-
CMUMYYUSIAHOBIPBLIY L MAKLIPLIObIHBIY 63eKminici Kazipel anemoei KYKblK yememoiei, KOHCmu-
MYYUOHATIUIM IHCIHE KOHCMUMYYUSLILIK KYKbIKIMbIK MaPMin UOesiapblHbly MAaHbl30bL1bI2bIHbIH
apmyvimMen aHblKmanaosl. byn mypevioa KOHCMumyyusianovlpy YebiMvl Ka3aKCmaHOblK 3ayHa-
MA HOPMANAPLIHA JHCIHE KYKbIK KONOAHY NPAKMUKACLIHA KOHCIMUMYYUATbIK-KYKbIKMbIK KYH-
ObLIBIKMAp MeH NpUHYunmepoi muimoi eneizyoiy mymac Jicyuecin oenzineti omvipvin, KYKblKmMblK
OOKMPUHA MeH KYKblK NPAKMUKACHIHOA HCUI KOTOAHBLIYOA.

KP Koncmumyyuscol HOpManapviubly Maybi30bl poii 01apobll KbLIMbICIbIK HCIHE KbLIMbl-
CMbIK NPOYeCcmiK 3aHHAMANBIY KATbINMACMbIPLLLYbL MEeH 0aMYbIHA HOPMAMUEMIK-YUbIMOACTbL-
DPYULLLIBIK, KOMAKMbL HCIHE KYKbIKIMbIK KOpeay acep emyin aukuliHoatiovl. Ocvlean bainianblicmol
KOHCIUMYYUSLLAHObIPY CYObeKMINepiHiK POl MEeH MaKbl3bl, 0O1APObIH 3AHHAMAHbL JHcemindipyoeci
3aHHAMATILIK YCHIHbICMAPObIH KAIbINMACMbIPBLTYbIHA, COHOAU-AK, CAliblN KelleeHOe KOHCMUMYyyu-
SANBIK KYKbIKMbIK MIPMIN neH KOHCIMUMYYUsLIbIK 3aHObLIbIK PEHCUMIH AlKbIHOAUMbIH 3aHHAMA-
JIbIK akminepoiy KabulioaHyblHa acep emy Oapediceci apmuin kenedi. Koncmumyyuananowvipyowiy
mikeneu Hamuoicenepi KYKblK KOIOAHY KblaMemi HCoHe KYKbIKMbIK KAMbIHACMAPEa KAmbvlCyUlbl-
apObly KYKbIKKA CHIIbIMObL MIHE3-KYIKbl APKbLIbL KAMMAMACbI3 emineo.

Ocvlzan OaunanbiCmol KbLIMbICMbIK KYKbIKINbL HCIHE NPOYECMi KOHCIMUMYYUAIAHObIPYOabl
Hezi32l CyOvekminepOiy poiiH KOHCMUMYYUSIAHObIPY KO30epi, KOHCMUMYYUIAHObIPY 00beK-
minepi, KblIMbICIbIK JHCIHE KbLIMbICMbIK-HPOYECMIK 3AHHAMACHl HOPMALAPbIH KOHCIUMYYUs-
JAHOBIPYOAgbl KOCAIKbL CYObeKminep CUAKmMbl YebimMoapovl maidaymen o3apa 0auianvicmulpa
Kapacmslipy Kaxcem 0en canai anambi3.

Amanzan macenenep makaniaoa KazakCmaHowvlk OOKMPUHAMEH OCbl YaAKbIMKA OeliiH KOHCMU-
MYYUAIAHOBIPYObl OHBIH 63aPA OALIAHBICMbL dleMeHmmepi. cyovexminepi, 00beKmici, MazmyHbl
bap Kypoeni Jcytie peminoe Kapacmulpamvli SbLIbIMU He2i30e12eH YCbIHbICmap a3ipieme2eHoiei
eckepinin, maui0aHobl.

Maxkananvly asmopul KblLIMbICMbIK KYKbIK NeH KblAMbICIbIK-NPOYECMIK KYKbIKMbl KOHCU-
MYYUATAHOBIPYObL O3IHIH Ke3eHO0epi DONamvlH mayeiciz npoyecc peminoe Kapacmvlpaobvl, OHbIH
MYNKI HOMuiceci KOHCMUMYYUsIblK, KYKbIKMulK, MaPMin neH KOHCIMUmMyYUOHAIUM percumi 0o-
naovl. Anatioa, oyn npoyecmiy Hezizei cepnin depywici Koncmumyyusnoly ycmemoiein, OHblH
npuHyunmepi Men KYHObLIbIKMAPbIH KAMMAMACHI3 ememin cyovekminep 601a0bl.

Tyiiinoi ce3dep: Koncmumyyus;, Koncmumyyusananowipy; KblIMbICMbIK KYKbIK, KblIMbICIbIK
npoyecmix KYKblK, XAIbIKAPAILIK KYKbIK, YIMMbIK KYKbIK, KOHCMUMYYUALAHObIPY 00bekminepi
men cyovexkminepi;, Koncmumyyusnvix Com,; JKoeapevr Com.

THE MAIN SUBJECTS OF THE CONSTITUTIONALIZATION
OF CRIMINAL LAW AND CRIMINAL PROCEDURE OF THE
REPUBLIC OF KAZAKHSTAN

Rakhmetulin Abay Dzhambulovich
Judge of the Supreme Court of the Republic of Kazakhstan, Astana, Republic of
Kazakhstan, -mail: a.rakhmetulin@gmail.com

Abstract. The relevance of the topic of constitutionalization of the legal system in general and
the criminal legal sphere in particular is predetermined by the increased importance of the ideas
of the rule of law, constitutionalism and constitutional order in the modern world. In this aspect,
the concept of constitutionalization is increasingly used in legal doctrine and legal practice,
denoting an integral system of effective implementation of constitutional and legal values and
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principles in the norms of Kazakh legislation and law enforcement practice.

The significant role of the norms of the Constitution of the Republic of Kazakhstan determines
their regulatory, organizational, value and human rights impact on the formation and development
of criminal and criminal procedural legislation. In this regard, the role and importance of
constitutionalization subjects increases, the degree of their influence on the formation of legislative
proposals for improving legislation, as well as on the adoption of legislative acts that ultimately
determine the regime of constitutional order and constitutional legality. The immediate results
of constitutionalization are ensured through law enforcement activities and lawful behavior of
participants in legal relations.

In this regard, it seems necessary to consider the role of the main subjects of the
constitutionalization of criminal law and the process in conjunction with the analysis of such
concepts as sources of constitutionalization, objects of constitutionalization, auxiliary subjects of
constitutionalization.

The article analyzes these issues taking into account the fact that the Kazakh doctrine has
not yet developed scientifically sound proposals that would consider constitutionalization as a
complex system with its interrelated elements: subjects, object, content.

The author of the article considers the constitutionalization of criminal law and criminal
procedure law as an independent institutional phenomenon of legal reality, the end result of which
is the regime of constitutional order and constitutionalism. The main engine and locomotive of
constitutionalization will be the subjects that establish, modify, specify or cancel the operation of

the norms of national legislation, taking into account constitutional values.
Keywords: Constitution, constitutionalization; criminal law,; criminal procedural law,
international law,; national law,; objects and subjects of constitutionalization; Constitutional

Court; Supreme Court.

Beenenue

KonctutynnoHnanusanyuss BCeH IIPaBOBOU
cucrteMbl PK cTaHOBUTCA OZHMM M3 INIABHBIX
HaIIpaBJIICHUM YCTaHOBJICHMS DPEXHMMa BEpXO-
BEHCTBA IPaBa, KOHCTUTYLMOHAIN3MA U KOH-
CTUTYLIMOHHOTO IIPABOIOPAJKA. YKa3aHHBIE
MOHATHSA B3aWMOCBSA3aHbl, BO MHOIOM HJICH-
TUYHBI, XOTS U UMEIOT CBOM crenudpuueckue
IIPU3HAKU U CBOE OTIIMYUTEIBHOE COAEPIKAHUE.

BepxoBeHCTBO IpaBO  CleayeT paccma-
TPHUBaTh KaK CHUCTEMY, KOTOpas oOecredrBaeT
JICUCTBHE TAKUX IPHUHIIUIIOB, KaK, BO-IIEPBBIX,
IIO{YMHEHUE JIOJDKHOCTHBIX JIMI] TOCYAapcTBa
KoHCcTUTYIMH M 3aKOHY, KOTOpPBIE HAIPABIJICHbI
Ha oOecrieyeHue U 3aluTy IpaB U cBOOO JIUY-
HOCTH. BO-BTOpBIX, Ka4eCTBEHHAs peanu3anus
HOPMAaTHBHBIX IIPABOBBIX aKTOB, T.€. IIPUMEHE-
HUE ¥ HUCIOJHEHHE IPABOBBIX IPEINUCAHUN
KOMIIETEHTHBIMU OPraHaMu U COOTBETCTBYIO-
IMIUMHU CyObEKTaMHU OCYIIECTBISETCS OTKPBITO
U clIpaBeUIMBO. B-TpeTbux, obecnieueHue mpa-
BOCYJIHBIX PEIICHHI HE3aBUCUMBIM, Mpodec-
CHUOHAJIBHBIM U BBICOKOMOpPAJIbHBIM cyaoM |1,
c. 16].

KoHcTHTYyIMOHAanM3M B COBPEMEHHOM Ha-
YYHOH JOKTPUHE OIPENEIsAeTCS B Ka4eCTBE
CJIO’KHOTO TIOJMTHKO-TIPABOBOTO SIBJICHUS, CO-
CTOSIIETO M3 psAZla BaXKHBIX DJIEMEHTOB, CPEIU
KOTOPBIX BBIIEAIOT KOHCTUTYLMOHHBIE HJIEH,

DOI: 10.52026/27885291_2023 74 3 221

camy KoHcTuTymmro, a Takxke 3alllUTy KOHCTH-
TYLIHOHHOTO CTPOSI U IMpaBoByI0 oxpaHy KoH-
CTUTYLHUH [2, c. 92].

KoHCTUTYLIMOHHBIA TIPABOMOPSIOK TPE-
CTaBJISIET COOOM pe3ynbTaT AeHCTBUS KOHCTHUTY-
[IMOHHBIX HOPM, UTOT TpOIecca MPETBOPEHHUS
B OOIIECTBEHHYIO M TOCYIapCTBECHHYIO XH3Hb
HOpM KOHCTHTYITNH 1 KOHCTHTYITMOHHBIX 3aKO-
HOB [3, c. 61].

Bce BhIleyka3aHHbIE TIOHATHS TECHO CBS-
3aHBI C TIOHATHEM KOHCTHTYIIMOHAU3AIINH,
MIOCKOJIbKY YCTAQHOBJIGHHE U peXHMa BEpXo-
BEHCTBAa IMpaBa, M KOHCTUTYLMOHAIW3MA, U
KOHCTUTYIIMOHHOTO TpaBoOIoOpska obecrie-
YUBAIOTCSl Yepe3 HEOOXOIMMBIM M HEMpPOCTON
MpolecC KOHCTUTYIIMOHATN3AIINN BCEH TTPaBo-
BOI1 cuctembl. OHa onpeenseTcst Kak mpouecc
COIVIaCOBAaHUA IPAaBOBOI cuctemsbl PecryOnuku
KazaxcTaH ¢ KOHCTUTYIIHOHHBIMH TTOJIOKCHUSI-
MU H IICHHOCTSIMH, 00€CTIeYMBACMBII COOTBET-
CTBYIOIIIUMU CYOBEKTaAMHU.

B cucreme KOHCTUTYyLMOHANW3alUU Ipa-
BOBOM CHCTEMBI, B KOTOPYIO MBI BKJIIOYaEM
CUCTEMY 3aKOHOJIaTelIbCTBA, IMPABOMPUMEHU-
TENbHYIO TPAKTUKY, IPABOCO3HAHUE M TMPABO-
BYIO KYJIBTYPY, BA)KHOE MECTO 3aHMMAeT KOH-
CTUTYIIMOHANIU3AIlMsl YTOJIOBHO-TIPABOBOTO U
YTOJIOBHO-IIPOLIECCYAJIBHOTO  PETYIUPOBAHUS
OOIICCTBEHHBIX OTHONIICHUW. DTO CBS3aHO C
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TEM, UTO MPAKTHUYECKH BO BCEX CTPaHaX CMBICT
U COJEpP’KaHHE YTOJIOBHOTO 3aKOHOJATENIbCTBA
OIPEAEIAETCS COBOKYITHOCTBIO HOPM OCHOBHO-
IO 3aKOHA, KOTOPbIE UMEET HEMOCPEACTBEHHOE
YTOJIOBHO-IIPABOBOE 3HaueHue [4, c.14].

Takoe Xe MONOKEHUE XApaKTEePHO U JUId
YTOJIOBHO-IIPOLIECCYAIbHOTO  3aKOHOJIaTellb-
ctBa. Kak mpaBunmpno ormeuaer K.K.AiiTxo-
KUH, KOHCTUTY1US SBIIS€TCS UCXOIHBIM Haya-
JIOM M OCHOBOW YTOJOBHO-TIPOIIECCYaTbHOTO
npaBa Pecybonuku Kaszaxcran [5], mockoiabKy
Konctutyuus PK copepuT MHOXXECTBO HOPM,
MMEIOIINX TEOPETUUYECKOE MPAKTUYECKOe 3Ha-
YeHUe JUIsi KOHCTUTYLHOHAJIU3allUU YTOJIOB-
HO-ITPOLIECCYaJIbHOTO 3aKOHOAATENbCTBA B I1J1a-
HE €ro peaju3aliyd Ha OCHOBE 3aKOHHOCTU U
000CHOBAaHHOCTH [6, ¢.12].

B 3TOM KOHTEKCTEe ompeneseHre INIaBHbBIX
CyObEKTOB KOHCTUTYLIHOHAJIMU3AIMHU YTOJIOB-
HOTO TpaBa W YTOJOBHOTO Ipoliecca akTya-
JU3UPYETCST BOMPOCAMU COBEPIICHCTBOBAHUS
3aKOHO/IaTeNbCTBA U IPABOIPUMEHUTEIBHOMN
MPAKTHKH.

MeTonabl 1 MaTepHaJIbl

MeTo10/I0rM4eCKy0 OCHOBY UCCIIEI0BAHUS
COCTaBJIIOT OOIEHAYYHbIE JHUAJECKTUUYECKUE
METOAbl IMO3HAHUS, BKIIOYaOIKe (opmas-
HO-JTOTMYECKHUHM, CHCTEMHO-aHAJIUTHYECKUM,
CPAaBHUTEJIBHO-IIPABOBOM U CIIELIHAIBLHO-IOPH-
JUYECKUH U Ap. MeToAbl no3HaHus. OHM Halle-
JMBAIOT pacCMaTpuBaTh OOBEKT U MPEIMET HC-
CJIEZIOBAaHMsI KaK OOBbEKTUBHO OOYCIIOBIICHHBIE
KaTeropuu, 4TO MO3BOJIWIO IPOBECTU aHAJINU3
HAy4YHON JOKTPUHBI U NPAKTUKY KOHCTUTYLH-
OHAJIM3aLMM YTOJOBHOIO IIpaBa B CHUCTEME U
€IMHCTBE COMIACOBAaHMUs BCEM PABOBOM CUCTE-
Mbl PecniyOnuku Ka3zaxctan ¢ KOHCTUTYLIMOH-
HBIMH ITOJIOKEHUSIMU U IEHHOCTSIMH.

B mnponecce wnccnenoBaHus HCIOIb30Ba-
JMCh MaTepHalibl 3aKOHOIIPOEKTHBIX paboT, Ka-
3aXCTAHCKOT'O YIOJIOBHOTO 3aKOHOJATENIbCTBA U
IIPABONPUMEHUTEIBLHON NEATEIBHOCTH.

Pe3ynbrarsl un 00cy:x1eHHe

IIpexne yem nepenTy K aHaIu3y U yCTaHOB-
JICHUIO0 KJacCU(UKAIMK TJIaBHBIX CYOBEKTOB
KOHCTUTYLIHOHAJIM3allMM YTOJOBHOIO IIpaBa U
YTOJIOBHOTO MPOLECCA, CIEAYET YACHUTh HEKO-
TOpBbI€ Oa30BbIE BOIIPOCHI HHCTUTYTa KOHCTUTY-
LIMOHAJIN3aLUH.

Bo-nepBbIX, HEOOXOOUMO OIPENETUTHCS C
VCTOYHUKAMM KOHCTUTYLIMOHAJIM3aLUU Yro-
JIOBHOIO IIpaBa M YIOJIOBHOrO Impouecca. B
HEPBYIO 04Yepeib, 0€3yCIOBHO, UCTOYHUKOM $IB-
nserca KoHerutynus, ee nonoKeHus, NpUHLHN-
IIbI ¥ IEHHOCTH. BMecTe ¢ TeM, CleyeT yYnuThI-
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BaTh, 4TO BMecTe ¢ KOHCTUTYIIMEN HCTOUHUKOM
MOTYT BBICTYNAaTh HAJNO3UTHUBHBIE IIEHHOCTH,
HOPMBI MEXIYHAPOJHOIO IpaBa, KOTOpHIE, B
KOHEYHOM CueTe, SIBJISIIOTCS Pe3y/bTaToOM IMpHU-
3HaHUS! KOHCTUTYLIMOHHBIMU JJOKYMEHTaMU To-
CYIapCTB MUpa HOPM M TMOJIOKESHHUI MEXTyHa-
ponHO¥ mpaBoBol cuctembl. ClenoBaTeNbHO,
HOPMBI MEKIyHapOAHOTO TpaBa M KOHCTHUTY-
[IMOHHBIE HOPMBI CETOMHS B3aUMOCBSI3aHBI U
BJIMSIFOT JApYT Ha apyra [7, ¢.22].

Bo-BTOpbIX, TpebyeT KpaTKOro paccmorpe-
HUS U BOIIPOC 00 00bEKTE KOHCTUTYIIMOHATTN3a-
LMY YTOJIOBHOTO ITPaBa M yroJI0BHOTO ITpolLiecca.
3n1ech, Ha Hall B3MVIS/, HEJIb3s1 OTPAHUYUBATHCS
TOJIBKO YTOJIOBHBIM M YTOJIOBHO-IIPOLIECCYallb-
HBIM 3aKOHO/IaT€IbCTBOM, KOTOPOE COTIIACOBbI-
BAa€TCs] C KOHCTUTYLIMOHHBIMHU ILIEHHOCTAMH U
HOPMaMH MEXIYHApPOIHOTO MpaBa.

B nmaHHOM KOHTEKCTE MBI TPUIEPKUBAECMCS
MO3ULIMM TE€X MCCIIE0BATENICH, KOTOPbIE MOJIa-
raroT, 4YTO KOHCTUTYIIUOHAIM3ALUS YTOJIOBHOTO
IpaBa M yTOJIOBHOTO Mpolecca JOJKHA pac-
CMaTpuBaThCsl 00Jee MUPOKO, TAE €€ 00bEKTOM
BBICTYNAET B LIEJIOM MEXaHHU3M YTOJOBHO-IIpa-
BOBOI'O U YTOJIOBHO-IPOLIECCYATBHOTO PEryiu-
poBanus [8, ¢.100].

Takoil MexaHU3M OIPEAEIAETCS, HATPUMED,
B HayKe YTOJIOBHOTO M YTOJIOBHO-ITPOIIECCYalTb-
HOTO TpaBa B KAa4yeCTBE CHUCTEMBI HOPMATHB-
HO-OpPraHU3allMOHHOTO BO3/CHCTBUS YTOJIOB-
HO-TIPAaBOBBIX U YTOJOBHO-IPOILECCYAIbHBIX
HOpM Ha 00IecTBEeHHBIC OTHOIIEHUs [9, ¢.80],
uMeronie, mo MHeHuio A.A. BacuipueHko,
TaKU€ SIIEMEHTBI, KaK YTrOJOBHOE€ M YTrOJIOB-
HO-TIpoLecCyalbHOE IPABOTBOPUECTBO, pealin-
3aIMI0 U MPUMEHEHUE YTOJOBHOTO U YTOJIOB-
HO-TIporeccyanbHoro npasa [ 10, c.47].

Taxoii xe nozunuu npuaepxusaercs u O.C.
I'yzeeBa, momyepkuBas, 4TO KOHCTHUTYLIMOHA-
JIM3alus yrOJIOBHOTO IIpaBa — 3TO HE TOJIBKO
MPETBOPEHUE KOHCTUTYLIMOHHBIN WJEH, TPUH-
LIUIIOB, IEHHOCTEHN B YTOJIOBHOE 3aKOHOAATEIb-
CTBO U MPaBONPUMEHUTENbHYIO MPAKTHUKY, HO
U peanuzanus HopM KoHCTUTYynuu B cUCTEMY
yT0JIOBHO-IIPaBOBOM periamenTauuu [ 11, c.42].

B Takom ke xntoue numer u B.C. Hlagpun,
aHAJM3UPYS BOMPOCHI KOHCTUTYLIMOHATU3AINH
YTOJIOBHOTO CYJOIIPOU3BOICTBA U OTMEUasi, 4YTO
€€ 00BEKTOM BBICTYIIAE€T YTOJOBHO-TIPOIECCY-
aJbHOE 3aKOHOAATEIBCTBO U IIPAKTHUKA €T0 pea-
nvzanuu [12, ¢.106].

Kak uszBectHO, hopmamu peanuzanuu Kon-
CTUTYLIMM BBICTYIAIOT, KpPOME€ IPUMEHEHHS,
COOJIOZICHNE, WCIONHEHUE M HUCIOJIb30BaHHE
IIPAaBOBBIX IpeANUCAHUM. B 3TOM CBA3M uC-
MOJIb30BAaHUE, COONIOCHUE W HCIIOJIHEHUE
HOPM YTOJOBHOTO U YTOJIOBHO-ITPOIIECCYalTb-



TPUBYHA MOJIOAOr0 YHEHOIO

HOTO 3aKOHOZAATENbCTBA C YYETOM KOHCTHUTY-
IIUOHHBIX MOJIOKEHUH OyJeT BBICTYIIaTh O0bEK-
TOM KOHCTUTYLIIMOHAQJIM3AllMM 4YEPE3 IPaBOBOE
MOBEJICHHE CYOBEKTOB, KOTOPOE HAMOJHSACTCS
KOHCTUTYLIMOHHBIM CMBICJIOM 4epe3 IPaBOBOE
BOCIIUTaHHWE, IPaBOBOE IIPOCBEIEHUE, Ipa-
BOBOE 00pa30BaHHE W MOBBILLIEHUE KBaJUu(U-
Kalliy, HamnpaBiIeHHBIX Ha NPEAyNpexJIeHUe
COBEPUICHMS YTOJOBHBIX IPABOHAPYLICHUM U
MPECTYIUICHUIA.

HekoTopble aBTOppl B KauecTBe OOBEKTa
KOHCTUTYLIMOHAJIM3ALMM PacCMaTpUBaroT Ipa-
BOBYIO KyJIBTYpYy M npaBoco3Hanue [13, c.106].

B nenoMm commamasice ¢ TakMM MOAXOAOM,
[10JIaraeM, YTO B KOHTEKCTE KOHCTUTYLIMOHAJIHU-
3allMM YToJIOBHOIO paBa paBoBas KyJabTypa U
[IPABOCO3HAHUE MOTYT SIBJISAITECSA €€ OOBEKTOM
TOJIBKO Yepe3 KaueCTBEHHbIE XapaKTEPUCTHKHU
CyOBEKTOB KOHCTUTYLMOHQJIN3ALUU: KOHCTH-
TyLIMOHAIM3alUsl IMPAaBOCO3HAHUS 3aKOHOMA-
TeJsl, BHOCAILIETO U3MEHEHUS U JOIOJHEHUS B
YTOJIOBHOE 3aKOHOJAATENIBCTBO; KOHCTUTYLHO-
HaJIU3alus MpaBoOBOW KyJIbTYpbl JO3HaBaTels,
cliel0BaTesl, IPOKypopa M CyAbH, NPUMEHS-
IOLUX HOPMbI YTOJOBHOI'O 3aKOHAa U YIOJIOB-
HO-IIPOLIECCYAJIbHOTO 3aKOHOIaTEIbCTBA.

BaxxHpIM acmexkroM B mpouecce KOHCTH-
TYLIMOHAIM3AIUK SBISETCS OINpeneseHUe €ro
IVIaBHBIX U BCIIOMOTIaTeNbHBIX cyObekToB. ITo-
Jaraem, 4To Ki1accupuKaluio JaHHOTo BOIIpoca
cleyeT IPOBOJUTH B pa3pe3e 3aKOHOTBOpUE-
CTBa, IIPABOIIPUMEHEHMSI U B LIEJIOM peaju3a-
IIUM TIpaBa ¢ yueToM Bcex ee gopm. [ocynap-
CTBEHHBIE OpraHbl U BBICIIME JIOJKHOCTHBIE
7ML, KOTOpbIE HENOCPEICTBEHHO YYacTBYIOT
B CO3/IaHHUU 3aKOHOJATENbHBIX aKTOB, Mbl OT-
HOCUM K IJIaBHBIM CyObEKTaM KOHCTUTYIIHO-
HaJIM3al[MM yTOJOBHOTO IMpaBa U YTOJIOBHOTO
nmporuecca.

BcenomorarenbHble  CyOBEKTBI  KOHCTHUTY-
LMOHAJIM3allUd YIOJIOBHOTO IIpaBa U Yro-
JIOBHOTO TIpoIlecca, KOTOpble O0eCIeYnBaroT
JAIbHENUIYIO peaIu3alyio YTOJIOBHOIO U yTro-
JIOBHO-TIPOLIECCYAJIbHOTO 3aKOHO/ATENIbCTBA B
npouecce NpaBONPUMEHUTENBHON JIEATENbHO-
CTH, SIBJISIFOTCS IPEIMETOM OT/AEJIBHOIO HCclle-
JTIOBAHMUSL.

B »T10i1 cBA3M B crcTeMe 3aKOHOIATEILHON 1
IIPABOTBOPYECKON JEATEIBHOCTH OCHOBHBIMHU
CyOBeKTaMM KOHCTUTYLIMOHAJIM3ALUU YTOJOB-
HOTO IpaBa U nporecca sapisatorcs [Ipe3nnent,
[Tapnament, [IpaButensctBo, Konctutynuos-
et Cyn u Bepxosnsiii Cyn Pecnybnuku Ka-
3aXCTaH.

IIpesunentr PK, ycranaBnuBas B COOTBe-
ctBuu co cT. 44 Koncrtutyuuu PK Bekrop BHY-
TPEHHEH M BHEIIHEH IMOJIUTUKU TOCYAapCTBa,

SBISAACH CYOBEKTOM 3aKOHOJATEeIbHOW MHUIIU-
aruBbl (cT.61 KoHcTuTynum) u onpenesnsisi npu-
OPUTETHOCTh PACCMOTPEHMSI IIPOEKTOB 3aKOHA
B Ilapnamente (c1.61 Koncturynuu PK) , B
3HAUUTENILHOW Mepe CIIOCOOCTBYET KOHCTUTY-
LIMOHAJIN3ALIMY YTOJIOBHOIO 3aKkoHa. Tak, py-
koBoACTBYsICh 1.3 crarbu 4 Koncrurynuu PK,
KOTOPBIM OmpesenseT NPUOPUTETHOCTh paTh-
(UIUPOBAHHBIX MEXIYHAPOJHBIX JIOTOBOPOB
Pecniy6nuku mepen ee 3akonamu, [Ipe3uaeHT
PK B Ilocnanuu napony Kazaxcrana ot 1 cen-
Ts0ps 2021 roma mogYepKHYNI O HEOOXOAMMO-
CTH TapMOHM3ALMKM HOPM YTOJIOBHOTO KOZEKCA
(manee — YK PK) ¢ nonoxxenusimu Broporo ®a-
KyJIbTaTUBHOT'O IPOTOKOJIA .

B ITocnanuu Hapony Kazaxcrana ot 16 map-
ta 2022 roxpa Ilpesunent PK Bbickazasncs o6
YCTaHOBJIEHMH CUCTEMHOI'0 MOJX0/ia B pacciie-
JIOBAaHUU MPECTYIUICHUH, CBS3aHHBIX C IBITKA-
MH, a TaKke€ O HEOOXOAMMOCTU OIpeAeNeHUs
KOHKPETHOTO OpraHa, OTBETCTBEHHOTO 3a 3TO
HampaBlieHUEe . YKa3aHHBIE MEpPbI SBISIOTCS
HMCTOKAaMU KOHCTUTYLMOHAJIU3allUU YTOJIOBHO-
IO U YIOJIOBHO-IIPOLECCYAJIbHOTO 3aKOHOa-
TEJbCTBA.

[Tapnament PK ocymiecTBisieT OCHOBHYIO
paboTy 1O MPHUHITHIO HOPM YTOJIOBHOI'O 3aKO-
Ha, oOecrieurBasi TOUHOE U TOJIHOE OTPAKEHUE
B HEM KOHCTHUTYLIMOHHBIX HOPM U LIEHHOCTEH,
TEM CaMbIM BBITIOJHS TPeOOBaHUS MO HCIOJI-
HEeHUo U coomoaennio HopMm Korcturyum PK.

Kak orMedaercs B FopuIM4eCKON JTUTEpaTy-
pe, BEPXOBEHCTBO U TPUOPUTET KOHCTUTYL[MOH-
HBIX HOPM M MPUHLHUIIOB B OTHOIIEHUU HOPM
YTOJIOBHOTO 3aKOHOJIATENbCTBA MPEAINOIaratoT
obsi3anHOCTh [lapmamenta PK wmcnomHsTh ©
cobmonare TpeboBanusi Koncruryuuu PK. B
JAHHOM CJIy4yae HCTOYHHUKAMU KOHCTHUTYIHO-
Hanu3anuu i Ilapiamenra siBisieTcst coBO-
KyIHOCTb HOpM W IpuHLHUIOB KoHcTUTyLUH,
3aKpEeIUISIONINe MU 3aKOHHOCTH, CIIpaBel-
JTUBOCTH, TYMaHU3Ma U PaBEHCTBA BCEX MeEpen
3aKOHOM M cyfoM. OHHU OTpa)kEHBI B Psiie HOPM
Konctutyuun PK, U310)XKEHHBIX B €€ CTaThsX
12, 13, 14 u popMupyromumx OCHOBHBIE HavyaIa,
LIEJIM ¥ 33]1aud YTOJIOBHOTO 3aKOHOJIATENIbCTBA,
yCTaHaBJIMBas IPABOMEPHOCTB JIFOOBIX 3aKOHO-
JATEIIbHBIX WHUIIMATUB 10 KPUMHUHATU3AIUNA 1
JNeKpUMHUHAIN3ALUY, TIeHAJIU3allud U JIeTieHa-
JIM3alluM TE€X WY UHBIX nesHuil [ 14, ¢.3]. 3nech
MeHaMu3alusl W JeNeHalIu3alusl BbICTYHAloT
Ba)KHOM YaCThIO COZEPKaHUS YTOIOBHO-IPABO-
BOI MONMUTUKH, (HOPMUPYS 3aKOHOJIATEIHHYIO
CTPATETHI0 M0 MNPEAYHNPEXICHUIO U IPOTUBO-
neiictButo npecrtynHoctu [15, ¢.188].

[TapnaMeHT TpUHAT Psii 3aKOHOB, BHOCS-
IIUX U3MEHEHUS U JOTOJIHEHUS B YTOJIOBHOE U
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YTOJIOBHO-IIPOLIECCYaIbHOE 3aKOHOAATEIbCTBO,
UCXOISl U3 OOBEKTHBHBIX YCIOBHH pPa3BUTHS
o0miecTBa U HEOOXOAMMOCTH KOHCTUTYIIHOHA-
JU3alMK YTOJIOBHOTO MpaBa u mpolecca.

Cpenu nocieHuX HOPMATUBHBIX MTPABOBBIX
aKTOB HEOOXOAMMO OTMETHTH CIEIYIOIINe 3a-
KOHBI.

Bo-nepBoix, 3akon Pecnyonuku Kazaxcran
ot 5 Hos0ps 2022 roma «O BHECEHWU H3Me-
HEHUIl U JOMOJIHEHUH B HEKOTOpbIE 3aKOHO-
narenbHble akThl PecmyOnuku Kaszaxcran mo
Bonpocam peanuszauuu [locnanus [aBsl rocy-
napcrea ot 16 mapra 2022 rozna» , KOTOPBIM B
rnojoxkeHus crarei 1, 3,377, 408-411 YK PK, a
Takxke B cT.cT. 1, 10, 193, 551-1 YronoBHo-npo-
neccyanbHoro konekca PK (manee — VIIK PK)
BHECEHBI U3MEHEHUS U JOTIOTHEHUS B CBS3H C
KOHCTUTYIIMOHHBIMHU pedopmamu B Kazaxcra-
He 2022 rona.

Bo-Brophix, 3akon Pecnyonuku Kazaxcran
ot 17 mapta 2023 roma Ne 212-VII, B cooTBeT-
CTBUH C KOTOPBIM 3aKOHOJATEIIb, PYKOBOJICTBY-
SCh TOJIO)KEHUSIMU KOHCTUTYLIMOHHBIX HOPM,
(bopMUPYIONINX OCHOBHBIC Hauaja, eI U 3a-
Jlauy YTOJIOBHOTO U YTOJIOBHO-IIPOLIECCYATIbHO-
0 3aKOHOZATENbCTBA, TAK)KE BHEC U3MEHEHUS U
nononHenus B YK PK u VIIK PK. Onn xochy-
JIUCh BOMIPOCOB COBEPIIEHCTBOBAHUS PETYIIH-
POBaHUS OTHOLICHHM, CBSI3aHHBIX C JIMILIEHUEM
cB000bI (cT. 46 YK), yCIIOBHBIM OCYKICHHEM
(c1.63 YK), ycnoBHO-ZOCPOYHBIM OCBOOOXK/IE-
HUSl OT oTObIBaHWs HakazaHus (c1.72 YK), c
OCBOOOKJICHHEM OT HaKa3aHUs UM OTCPOUKOM
OTOBIBaHMS HAKa3aHUS B CBSI3U C OOJE3HBIO
(ct.75 YK), ¢ Bompocamu MOJCIEICTBEHHOCTH
(ct.187 VIIK), cocTaBnenneM mpoToKoia Cie-
ctBenHoro aevctBus (ct. 199 VIIK), ¢ Bompo-
caMU BCTYIUICHMs [TOCTAHOBJIEHUS CyJa B 3a-
KOHHYIO CHJTy ¥ 0OpaIlleHHs €r0 K UCTIOTHEHHIO
(ct.471 YIIK) u np.

Eme panee, 21 suBaps 2019 rona, Ilapna-
MeHT npuHsn 3akoH PK mo Bompocam naib-
Helleld TyMaHu3aluu YrojOBHOTO 3aKOHOJa-
TEIBCTBA , KOTOPBII TaK)Ke€ BHEC CBOIO JIENTY B
IIPOLIECC COBEPIICHCTBOBAHUS YTIOJIOBHO-IIpa-
BOBOTO PETYIMPOBAHMUSI, YCUIIUBAS IIPOLIECC ET0
KOHCTUTYLMOHAJIU3AUUH. Takoil e XapakTep
umeeT U 3akoH Pecnybnuku Kazaxcran ot 19
nekadpst 2020 roga , KOTOPBIM yCUJICHA CHUCTE-
Ma 3aluTa IpaB TpaxknaaH. Tak, M3MEHEHHs
KOCHYIIUCh COBEpILICHCTBOBAHHUS periiaMeHTa-
LMW OTHOILIEHW, CBA3aHHBIX C TIOHITHEM IIpe-
CTYIUIEHUS U yrojoBHOro npoctynka (c1.10 YK
PK), kacarommxcss BUI0B HakazaHuiul (cT. 40
VYK), xorduckanun nmymectsa (c1.48 YK PK)
U JIp. BOIIPOCOB.

B mnponecce peanmuzauuu 0O0si3aHHOCTEH

226

[TapmaMeHTa MO MCHOTHEHUIO U COONIOICHHUIO
TpeOOBaHUII KOHCTUTYIIMOHHBIX HOPM Yyua-
CTBYIOT 00€ Majiarhl BHICIIETO MPEACTaBUTEIb-
HOTO M 3aKOHOZATEJIbHOTO opraHa, rae Maxu-
JMC IpUHUMAET 3aKkoH, a CeHar ogoOpsieT win
He omoOpsier ero. B manHom cmyuyae Cenar
MOJIBEpraeT 3aKOH BTOPHUYHOW (DHIIBTpAIIHH,
BbICTyNas ()aKTHUECKH B Ka4€CTBE MHCTAHITUH,
MPOBEPAIONIECH MPABOBOM JOKYMEHT C TOYKH
3pEHUSI KOHCTUTYIMOHAIU3ALUUU YTOJIOBHOIO
npaBa. [[puHATHE KOHCTUTYLIMOHHBIX 3aKOHOB,
pa3BUBAOIIMX W JONOJHAOMWUX KoHCTUTY-
LI1I0, OCYIIIECTBIISIETCSI HA COBMECTHBIX 3acenia-
Huax [lapnamenra.

Crnenyronmm cyObeKTOM KOHCTUTYITUOHAITU-
samuu sBisiercs 1IpasurensctBo PK, xotopoe
TaKk)Ke y4acTByeT B cepe 3aKoHOAATETbHON
NEeSATEIbHOCTH, IIOCKOJIBKY Y HEE€ €CTh JOBOJIb-
HO IIAPOKUN CHEKTP KOHCTUTYLHUOHHBIX KOM-
MEeTeHIIMA B JAaHHOU cdepe, HAYMHAS C HAIU-
yus y [IpaBuTenscTBa npaBa 3akOHOAATEIBHON
nHUnMatuBbl. Kpome Toro, 3HauntenbHOe ync-
JI0 3aKOHOIIPOEKTOB pa3padarhIBaeTCsi UMEHHO
IIpaButensctBoM PK. Crenyer Ttakke yuyecTs,
YTO COIVIACHO U3MEHEHMSIM, OCYLIECTBIECHHBIM
Ha OCHOBE BHECECHHUS U3MEHEHHUM WM JIOIOJIHE-
nuii B Korcrurymuro PK Ha pedepenayme 5
ntoHs 2022 rona, IIpaBUTEIBCTBO MOXKET MpHU-
HUMAaTb BPEMEHHBIE HOPMAaTHBHBIE IPABOBBIE
aKTbl, UMEIOLIME CUITY 3aKOHA.

Cpenn KOMIUIEKCHBIX MEpP MO KOHCTUTYLIH-
OHAJIM3ALlMU YTOJIOBHOIO MPaBa U YroJOBHOTO
npoiiecca, mnpuHuMaeMbix IIpaBuTenscTBOM
PK, neoOxommmo otmeruth Ilnan mepBoo-
yepeaHbIX Mep B 001acTH IpaB 4YeJIOBEKA,
YTBEPKJICHHBIN MocTaHoBIIeHHEM IIpaBurens-
ctBa ot 11 urons 2021 roga . B aTom noxkymen-
T€ B YHCJIE JIPYTUX 3a/1a4 CTABUTCS BOIPOC O
JEKpUMUHAIM3AIUN HEKOTOpbIX crareil YK
PK, BHeceHmMHn H3MEHEHHUHM W JOIOJHCHHUN B
YTOJIOBHOE, YTOJIOBHO-IPOLIECCYATbHOE U YIO-
JIOBHO-UCTIOJHUTENBHOE 3aKOHOAATENBCTBO 0
BONPOCaM yCHJICHUS 3alIUTHI MIPaB M CBOOO
JMYHOCTHU, YTO COOTBETCTBYET UACSIM U Tpebo-
BaHMUSIM IO KOHCTUTYLMOHAIU3ALUU YTOJIOB-
HO-TIPABOBOTO M YTOJIOBHO-IIPOLIECCYAJILHOTO
perynupoBaHus.

Koncturyunonnsii Cyn PK kak opran
npaBoBoil oxpanbl KoHcTuTynmu, obecmeun-
BAIOIIMM  BEPXOBEHCTBO KOHCTUTYLIMOHHBIX
HOPM, SIBJISIETCSI OJTHUM U3 TVIaBHBIX CYObEKTOB
KOHCTUTYLIMOHAJIU3ALMK YTOJIOBHOTO IIpaBa.
Bo-niepBbIX, OH BBICTYNAeT B Kaue€CTBE OpraHa
MPEABAPUTEIILHOTO KOHCTUTYLIUOHHOTO KOH-
TPOJISl B IPOLIECCE IPUHATHS 3aKOHOB U 110CTa-
HoBJIeHHI [lapmameHToM W ero mamaramu, B
cilydae oOpalieHusi K HEeMy MpeayCMOTPEHHBIX
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Koncturynueit cyonekTtoB. Bo-BTOphIX, 00€-
CIIEYMBACT MOCIEAYIOIIHNI KOHCTUTYLIUOHHBII
KOHTPOJIb Ha mpeaMer cooTBeTcTBUsl KoHcTH-
TYILIUU HOPM YTOJIOBHOTO 3aKOHO/AATEIbCTBA 110
obpamenuto [IpesunenTa, B cirydae, €CiIM TOTO
TpebyeT HeoOXOAMMOCTh 3aIUTHI MPaB U CBO-
001 ueroBeKa W TpaxAaHWHA, OE30MaCHOCTH
W HE3aBHCHUMOCTH TOCyIapcTBa. B-TpeThux,
KC ocymectBisier mocieayromuid KOHTPOJIb
Ha cooTBeTCcTBUE KOHCTUTYIIMM HOPMAaTHUBHBIX
MIPABOBBIX AKTOB 0 OOPAIEHUIO CYAOB, YIOI-
HOMOYEHHOI'0 0 IpaBaM 4YeJIOBEKa, I'pa)<iaH,
€CIIM HOPMBI YTOJIOBHOTO MpaBa 3aTParuBarOT
3akperieHHble KoHCTUTYIIMEH MTpaBa U cBOOO-
JIbl 4eJIOBEeKa U TpakJaHnHa. B-ueTBepThIX, 1O
obpamenuto I'enepanbHoro npokypopa Kon-
CTUTYIHMOHHBIA Cyll MOXET pPaccMOTPETh BCE
HOPMAaTHUBHBIC TIPABOBBIC AKTHI, B TOM YHUCJIE
HOPMBI YTOJIOBHOTO M YTOJIOBHO-TIPOIIECCYalhb-
HOTO 3aKOHOJATENIbCTBA, HA MPEAMET COOTBET-
ctBusi Koncrurynuu PK .

Kak B ciywae npenBapuTenbHOro, Tak H
MOCJIEYIOIIEr0 KOHCTUTYLIMOHHOTO KOHTPOJIS
Konctutynnonusii Cyn MOKET OOBSBHUTH JIIO-
00i1 HOpMaTHUBHBINA MPABOBOW aKT MJIU €r0 OT-
JIeJIbHBIE HOPMBI HE COOTBETCTBYIOIIMMU KOH-
cruryuun PK.

CreneHp OpraHu3almOHHO-BOJIEBOTO BO3-
JICUCTBUS ~ HOPMATUBHBIX  IMOCTAHOBJICHUH
Konctutynnonnoro Cyna Ha 0OIIeCTBEHHBIE
OTHOLUEHUS SIBISIETCA OYEHb BBICOKOW. Takoe
MOJIOKEHHUE CBSI3aHO C TEM, YTO HOPMATUBHBIE
nocranoBieHus: Koucrurynuonnoro Cyna sB-
JS0TCSI, coracHO KoHCTUTyuuu, NenCTBYIO-
UM [PaBOM, a 3aKOH O MPABOBBIX AKTaX OT-
HOCUT MX K YHUCJIY OCHOBHBIX HOPMATHBHBIX
MPaBOBBIX aKTOB, IOPUIUYECKAS CUJIa KOTOPHIX
paBHa TeM HOpMmaMm KoHCTuUTylnmu, B OTHOIIIE-
HUW KOTOPBIX OHH MPUHSATEHI.

IIpaBoBbIE TO3ULIMH, BEIPAKEHHBIE B HOPMa-
THUBHBIX ITOCTAHOBJIEHUSAX, MOTYT HalEIUBaTh
Ha COBEPILICHCTBOBAHME HOPM YTOJOBHOIO
U YroJIOBHO-NPOLECCYalIbHOTO 3aKOHOAATENb-
cTtBa U pexkomeHaoBarb [lapnamenty, IlpaBu-
TEIBCTBY U JAPYIMM OpraHaM NMPUBOAUTH HOP-
MaTUBHBIEC TPABOBHIE AaKThl B COOTBETCTBHUE
C KOHCTUTYIITUOHHBIMHU TTOJIOKEHUSIMHU U 1IEHHO-
CTSIMH, YTO SIBJIAECTCS TOKa3arelieM TMpoliecca
KOHCTUTYIIMOHAJU3AIMKA YTOJIOBHOTO TIpaBa M
Mpo1ecca U €ro OJIHOM U3 IJIaBHBIX CTAIH.

Tak, HopmaruBHoe nocrtaHoBinenue Kos-
ctutyumonnoro Cyna Pecrybnuku Kazaxcran
oT 14 urona 2023 roma yCWJIMIO KOHCTHUTY-
LIMOHANIM3alnl0 ocnapuBaeMoil Hopmbl YIIK,
MOCKOJIbKY —Tpu3HaHue KOHCTUTYLHOHHBIM
Cynom PK onpeneneHHO HOPMBI, MOJOXKESHHUS,
craten YIIK coorBerctByromumu KoHctury-

nuu PK sBisieTcst nokasarenem CHATHS COMHE-
HUSl Pa3IMUYHBIX CYyOBEKTOB B KOHCTUTYLIMOH-
HOCTH paccmarpuBaembix HopMm YIIK PK.

Bepxosuelii Cyn PK cnenyer Taxke oTHe-
CTM K IVIaBHBIM CYOBEKTaM KOHCTHTYLIMOHA-
au3alu B cepe 3aKOHOAATENLCTBA M IIpa-
BOTBOPUYECTBA, IMOCKOJIbKY €r0 HOpMaTHBHbIE
MOCTaHOBJIEHUsI 0003HaueHbl B KoHcTUTYIIMH
JEHCTBYIOLIMM IPaBOM M BBIJIEJEHBI B Kaue-
CTBE OCHOBHOT'O MCTOYHHUKA HapsLy C IPYTUMHU
BaXXHBIMU JOKyMeHTamu. HopmaruBHbIE IO-
cranoBiieHus: Bepxosnoro Cyna PK pazsuBarot
U JIOTIOJIHSIOT HOPMBI 3aKOHOB, KOHKPETU3UPYS
UX TPUMEHUTEIBHO K H3HEHHBIM 00CTOf-
TEJILCTBAM, TEM CaMbIM OOecreyuBasi €JMHOO-
Opasue cyneOHOI npakTUKU U 3PPEKTUBHOCTH
rpolecca KOHCTUTYIMOHAJIN3alluu yTrOJOBHO-
ro Mpasa u mpoiiecca.

Perynupyroiee cBONWCTBO HOPMaTHBHBIX
IIOCTAaHOBJICHUH, WX Ba)XHas POJb B CHCTE-
M€ HOPMaTHBHO-OPraHU3aLMOHHOTO BO3JCH-
CTBMSI Ha OOIECTBEHHbIE OTHOIIEHUS XOPOIIO
ormucanbl M.T. AnuMOeKoBbIM, KOTOPBIH Tpa-
BUJIBHO CUUTAET, YTO YPOBEHb HOPUINYECKOMN
CWJIbI HOpMaTUBHBIX nocraHoBieHuii BC PK
COOTBETCTBYET CHJIE M 3HAUEHUIO TEX 3aKOHOB,
KOTOpbIE CTAaHOBATCS MPEAMETOM KOHKpPETH3a-
MU U JETalu3allid B HOPMATUBHBIX MOCTa-
HoBiennsx BC PK [16].

Orta wmpes, MO HalmleMy MHEHHUIO, JOJDKHA
OBbITh peajn30BaHa B 3aKOHE O IIPABOBBIX aK-
Tax.

3aKJIIoueHne

HccnenoBanre  MO3BOMWIO  ONPENCTHUTH
TJIABHBIC CY6’beKTBI KOHCTI/ITyI_[I/IOHaJII/ISaI_II/II/I
YTOJIOBHOTO TIpaBa ¥ YTOJIOBHOTO TpoIiecca
B CUCTEME 3aKOHOTBOPYECTBA, OCHOBBIBASICH HA
oOmeit kaccuurauu, mo KOTOpou CyObEKThI
MTOJIPA3/ICTISIOTCS B 3aBUCHMOCTH OT cep Jie-
ATETLHOCTH: TIPABOTBOPYECTBO, HOPUIUUYECKAS
MpakTHKa, KOTOpas B CBOIO OYepeb BKIIOYACT
MIPUMEHEHHUE MpaBa, COOIIOCHKE, UCTIOTHECHUE
Y UCTIOJIb30BAHKE MTPABOBBIX MPEANUCAHUH.

Koncturynnonamuzanust B cdepe mpa-
BOTBOpPUYECTBA TOJAPA3JEISIETCS] Ha TPOIECC
o0ecriedeHus, BO-TIEPBBIX, 3aKOHOAATEIHHBIX
HOpM, a BO-BTOpBIX, IIOA3AaKOHHBIX aKTOB KOH-
CTI/ITYIII/IOHHBIM IIOJIOKCHUSIM W NLICHHOCTAM.
B nepBoMm ciryuae Mbl TOBOPHM O ITIaBHBIX CYyOb-
€KTax, KOTOpbIe 00€CTIEUnBAIOT ITOT MPOILIECC,
BO BTOPOM — O BCIIOMOTaTEJIbHBIX CyOBEKTax,
MPSIMO MJIM OTIOCPEJICTBOBAHHO Pa3BHBAIOIIUX
M JOMOJHSIONINX 3aKOHOIATENIbHEIE aKThI, TEM
CaMBIM CHOCOOCTBYS KOHCTUTYIIHOHATH3AIUN
YTOJIOBHOTO TIPaBa U YTOJIOBHOTO MPOIIecca.

K TJIaBHBIM CY6'beKTaM KOHCTI/ITYI_II/IOHaJII/I-
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XAC FAJ1bIM MIHBEPI

3a1uM B cepe MpaBOTBOPUYECTBA, B TOM YHUCIIE
YTOJIOBHOTO TIpaBa M MpoLecca, CIEAyeT OTHE-
ctu IIpesunenra PK, ITapnament PK, I[IpaBu-
tenbeTBO, Koncturynuonnsiii Cyn u Bepxos-
Helii Cyn PK.

OCHOBHBIM KpUTEpPUEM IIPH OIpPENEICHUU
[JIaBHBIX CYOBEKTOB KOHCTHUTYIIMOHAJIN3ALUU
OyZeT SBIATHCS CTENEHb UX BIUSHUS Ha hopMy
U COJEpKaHUE 3aKOHOJATEIbHOIO Ipoliecca,
a TaKXKe IOpUAMYECKas CHJIa Pe3yJbTaTOB MX
IPaBOTBOPYECKOM NIEATEIBHOCTH, OTPaKEHHAs
B Koncrtutynuunu PK.

BcnomorarenbHbIME  CyOBEKTaMH B 3TOM
nporecce OyayT BBICTYNATh pa3jM4yHBIE TO-
CY/IapCTBEHHbIE OpraHbl, MUHUCTEPCTBA, Be-
JIOMCTBa, Tpa)kJaHE, BIUSIOLUIME B TOM WU
MHOM CTENEeHW Ha NPOLECC KOHCTUTYIMOHA-
JAU3allMd HOPM YTOJIOBHOTO M YTOJIOBHO-TIPO-
LIECCYaJIbHOTO 3aKoHozaTensCcTBa. K mpumepy,
VYHOIHOMOUEHHBII 1O MpaBaM 4YeJOBEKa MU

I'enepanpHBIi MPOKYypOp uepe3 oOpalieHne
B Koncrutyuumonssiii Cyn PK moryT crnoco0-
CTBOBaTb COBEPIICHCTBOBAHUIO HOPM yIO-
JIOBHOTO M YTOJIOBHO-IIPOLECCYaJIbHOTO 3a-
KOHOJATeJIbCTBA B IUIAHE HUX COOTBETCTBHS
KOHCTUTYLIMOHHBIM  IPHHIMIIAM, HOpMam
U LICHHOCTSIM.

B mpouecce mpaBONpUMEHUTEIBHONW IIPAK-
TUKHU pa3IU4yHble CyObEKThl YTOJIOBHBIX U yro-
JIOBHO-IIPOLIECCYaAIbHBIX IIPaBOOTHOILICHUI
MOTYT BBISIBJIATH NPOOEIBI U KOJUTM3HU B 3aKO-
HOZIATEIbCTBE U PA3IMUYHBIMU CIIOCOOAMH J10-
BOJIMTH J10 3aKOHOJATENS T€ WIHM UHBIE ITOIPell-
HOCTH B IIPABOBOM PETrYJIMPOBAaHUH, TEM CaMbIM
COICHCTBYsI TPOLECCY KOHCTUTYLIMOHAIU3ALUI
YTOJIOBHOTO TIpaBa M YTOJOBHOIO IIpoLEcca.
OnHaKko yCTaHOBIIEHHME DOJIM BCIIOMOTaTeib-
HBIX CYOBEKTOB B IPOLECCE KOHCTHTYLIMOHA-
JU3alMU TpeOyeT OTAETBbHOIO paCCMOTPEHHSL.
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