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Abstract. Effective legal protection of the environment is one of the main priorities not only
for the Republic of Kazakhstan, but also for the whole of Central Asia. The author of the article
analyzes the main approaches to the definition of ecocide as one of the most serious offenses
committed against the environment and being a threat to national security. At the moment, the
issue of environmental security is more relevant than ever and is on the agenda of all countries
in the region. It is also closely intertwined with the realization of the right to live in a favorable
environment. Corresponding or similar norms exist in the legislation of all Central Asian
countries, which makes it possible to conduct a comparative legal analysis to identify differences
in the approach to the very definition of ecocide and its place in the criminal law of the countries
of the region. The author reviewed the definitions and provisions of ecocide in the criminal codes
of the Republic of Kazakhstan, the Kyrgyz Republic, the Republic of Tajikistan, the Republic
of Turkmenistan, and the Republic of Uzbekistan. The results of the analysis indicate that the
norm of ecocide in the Criminal Code of the Republic of Kazakhstan has a relatively similar
structure to the corresponding criminal codes of the countries of the region, but differs in the
different approaches to defining the elements of the crime. It is also worth noting similar norms
in the legislation of the Republic of Uzbekistan. In conclusion, the author proposes an approach
to the harmonization of relevant norms in the legislation of Central Asian countries to achieve a
common understanding and formulate common approaches to the crime, which is a direct threat
to the biosphere.
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KA3AKCTAH PECIYBJUKACBIHJIA DKOLMATI AHBIKTAY
MOCEJIEJEPI: OPTAJIBIK A3USI EJJEPIHIH 3AHHAMACBIMEH
CAJIBICTBIPMAJIBI TAJIJIAY
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Annomauyun. Kopwazan opmamnwvi Homudicece 6asvimmul KYKbIKmulK Kopaay Kazaxcman
Pecnybnuxacvinoa 2ana emec, conoau — ax oykin Opmanvix A3usaoa 6acmul 6ACbIMOLIKMAPObIY
0ipi 6onvin madwvLIadsl. Maxana asmopuvl IKOL02UAA KAPCbl OPbIH ANVbl MYMKIH €H ayblp HCoHe
YAMMmMulK Kayincizoikke Kayin meHOipemin KYKblK OY3YUbLIbIKMapobly Oipi peminoe mawuwiia-
MbIH IKOYUOMI aHbIKMAYOblH Hezizel amandapvln manoauovl. Kazipei yakeimma 2K0102UsIbiK
Kayincizoik aca e3ekmiliciMen epexuleleHemin macenenepoiy 0ipi peminde oHipOeci OApivlK
Memaekemmepoiy KyH mapmibinde Kapacmuipviiaosl. Convimen Kkamap, Oyn 03 kezezinoe aoam-
3ammbiy KOLAUIbL KOPUARAH OpMAdd emip CYypy KYKbI@bIH KAMMAMAC3 emy MacenieciMer muiabl3
oatinanvicmol 6onvin maodwiiaovl. Tuicini nemece mani bouviHwa yKcac Hopmanap Opmanvik
A3usinvly 6apaviK enoepiniy 3ayHAMAaIapbiHOa KOPCeminyi IKOYUO HcaHe OHblY auMak endepiniy
KbLIMbICMBIK KYKbIK JHCylelepiHoeci Kapacmvlpbliean mMyCiHIKmepinoeci aublpMaubliblKmap-
Obl AHLIKMAY MAKCAMBIHOA CANbICMBIPMANIbI-KYKIKIMBIK MAN0Ay HCypeizyee MYMKIHOIK Oepeoi.
Maxkana asemopwr Kazaxcman Pecnybnuxacwinviy, Kvipevlz Pecnyonuxacvinoly, Taoocikeman
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Pecnybnuxacvinviy, Typikmencman Pecnyonuxacvinviy scone Ozbexcman Pecnyonuxacwimbiy
Koiimvicmeix kooekcmepinoezi sKoyuomiy aublKmamaniapbl MeH epedcenepin Kapacmulpaobi.
Tanoay namuoicenepi Kazaxcman Pecnyoauxacvinviy KvlimblcmblK KOOeKCiHOe2i 9Koyuo Hopmacsyl
OHIp endepiHiy muicmi KblIMbLCMbIK KOOEKCMEPIMEH CAlblCMbIpMAbl Mypoe YKcac KYpbliblMed
ue, 0Ipax KblIMblC KYPAMbIHLIY dleMeHmmMepPin AuKbiHOAYOblY apMYpPli amaioapblHoa epek-
weneneminin xopcemeoi. Comnoati-ax, Ozoexcman Pecnyonuxacvlnvly 3aHHAMACLIHOAZbI MIHI
JHCARBIHAH YKCAC HOpMAnapowvl aman emkeH dcoH. Kopvimuvinovinail kene, asmop 6uocgepaza
mikeneu Kayin moHoipemin KblIMbICKA JHCAINbL MYCIHIK NeH HCANnbl KO3Kapacmapobl Kaiblnma-
cmuipy yuin Opmanvik A3us endepiniy 3aHHAMAIAPbIHOA MUICME HOPMALApObl Yiiecmipyoi icy-
3e2e acvlpy MaciliH YCblHAObL.

Tyiiin co30ep: >koyuo, KblIMbICMbIK KYKbIK, YammblK saynama, Opmanvik A3us, canvlcmoip-
Manvt manoay.

BOIIPOCHI OITPEAEJIEHUA DKOIUJIA
B PECITYBJIMKE KA3AXCTAH: CPABHUTEJIbHBIN AHAJIN3
C 3BAKOHOJATEJbCTBOM CTPAH LIEHTPAJIbHOM A3UU
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Annomauusn. Dggexmuenas npasosas 3awuma oKpydcaoujell cpeovl s611emcs 0OHUM U3
2NaBHbIX npuopumemos He moavko Pecnyonruxu Kaszaxcman, no u éceu Llenmpanvhot Azuu. As-
MOPOM CIMamvbu AHAIUBUPYIOMCS OCHOBHbIE NOOX00bL K ONPedeNeHuUlo IKOYUoa Kak 00H020 U3 ca-
MBIX MANCKUX NPABOHAPYULEHUT, COBEPUUACMBIX NPOMUE IKOJIO2UU U ABTAIOUUXCSL Y2PO30U HAYUO-
HanbHOU bezonachocmu. B 0auHwlll MOMeHm 80NpOC dKOI02UUECKOl 6e30NACHOCIU A8/IAemcs KaK
HUK020a AKMYAbHbIM U CIOUM HA NO8eCmKe OHsL 6cex 20cyoapcme pecuona. On makaice mecHo
nepeniemaemcs ¢ OCyuweCcmsieHuemM npasa Ha HCUsHv 6 O1a2ONPUAMHOL OKpydHcaloujell cpeoe.
Coomeemcmeyrowue unu cxodcue no 3HAYEHUI0 HOPMbL CYWeCcmeyion 6 3aKOHOOAmenbCmeax
ecex cmpan Llenmpanvnoti A3uu, umo oaem 803MOHCHOCMb NPOBECMU CPABHUMENbHO-NPABOBOLL
AHANU3 01 BbIABIIEHUS PASHUYLL 8 NOOX00€ K CAMOMY ONpedeleHulo 9Koyuod, max u e2o mecma
8 Y20Jl0BHOM Npage CMpau pe2uoHa. Aemop cmamvu paccmompen onpeoeieHus U nol0#CeHUs.
aKoyuoa 6 y2on06usix kooekcax Pecnyonuxu Kazaxcman, Kvipevizckoti Pecnyonuxu, Pecnyonuxu
Taooicuxucman, Pecnyonuxu Typxmenucman, u Pecnyonruxu Y30exucman. Pezynomamul ananuza
VKA3bl8AOM HA MO, 4MoO HOpMA dKoyuoa 6 Yeonosnom kooexce Pecnyonuxu Kazaxcman umeem
OMHOCUMENLHO CXOHCYIO CIMPYKIYPY € COOMBEMCMEYIOWUMU Y20N08HbIMU KOOEKCAMU CIMPaH pe-
2UOHA, HO OMIUYAEMCS 8 PA3TUYHBIX NOOX00AX K ONpedeleHUlo 31eMeHmo8 coCmaga npecmyniie-
Hus. Tak oslce cmoum ommemumsy cxodicue no 3Ha4eHUu Hopmsl 8 3akoHodamenvscmee Pecnyonuxu
V36exucman. B 3axaouenuu agmopom npeonazaemcs n00Xo0 K 0CyWecmeienuo 2apMoHU3ayuu
COOMEeMcmayIoWUxX HopM 8 3aKoHoOoamenlbecmeax cmpan Llenmpanvroti Azuu 0 0ocmudiceHus.
00we2o NOHUMAanus u hopMyIuUpoBaHus 0OUWUX NOOX0008 K NPEeCMYNIeHUI0, KOMOpoe s615emcs.
HenocpeocmeenHoll y2po3oti buocgepe.

Kntroueswie cnosa: sxoyuo, y20106Hoe npaso, HAYUOHANbHOE 3aKOHoOamenbecmeo, Llenmpans-
Has A3us, cpasHUmMeNbHbIU AHAIU3.
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Introduction practice of legal scholars and practitioners

Central Asian region includes five states
unified not only by historically intertwined
social and cultural ties but their Romano-
Germanic legal systems that share intrinsic
similarities as being built on experience and

of the Soviet period [1, p. 103].

Central Asian states have similar legislation
systems, so they share similar legal approaches
to the crime of ecocide. With exception
of Uzbekistan these neighboring countries have
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provisions on ecocide in their Criminal Codes.
While Uzbekistan is still considering the
implementation of ecocide, its Criminal Code
has legal provisions in Article 196 and Article
198 that can be considered as norms that have
the most approximate substitution to ecocide
norm as they have several similar elements'.

Central Asian countries implement ecocide
provisions because of dire environmental cases
that exist in this region. The recent scholar
articles by Mirzabaev, A., Roman Vakulchuk,
Anne Sophie Daloz, Indra Overland, Haakon
Fossum Sagbakken & Karina Standal share
similar conclusions that issues that we are facing
today may be more dangerous and may be part
of permanent regional climate change with
irreversible transformations of environmental
conditions[2,p.24;3,p. 11]. Withdesertification
and decreasing biodiversity states need any
relevant means, including enforcement of legal
norms to at least to prevent growing of already
existing environmental issues.

Methods and materials used

The history of the development of national
legislations of Central Asian countries shows that
the governments of these countries considered
implementing relevant environmental legal
norms and amending their national legislation
in the sphere of environmental protection. For
example, the notion that Kazakhstan considers
environmental issues and the right of people to
live in a clean environment is supported by the
implementation of relevant provisions in the
Constitution [4, p. 1897

The direct comparison of the structure and
definition of ecocide in Kazakhstan, Kyrgyzstan,
Tajikistan, Turkmenistan, and Uzbekistan
allows to analyze regional ability to deter and
punish such violations of regional security. The
legal analysis was done by considering works
by national and international legal scholars
with the application of comparative historical
and legal methods of analysis.

Research results
One of the ways to prevent environmental
crimes from occurring is adoption of more

effective  environmental legislation. The
implementation of international legal norms is a
possible approach for accomplishing this goal.
At this time, Kazakhstan requires amendments
to its norms regarding the environment, one
of which is ecocide. More than two decades
have passed since ecocide was implemented in
the Criminal Code of Kazakhstan.

Contemporary definition of ecocide in the
Article 169 of the Criminal code of the Republic
of Kazakhstan: the mass destruction of flora or
fauna, poisoning of the atmosphere, land or water
resources, as well as the commission of other acts
that have caused or may cause an environmental
disaster or environmental emergency?.

The current definitions of environmental
disaster and environmental emergency are
the part of the Article 404 of the second
edition of the Ecological code of the Republic
of Kazakhstan: ‘An environmental disaster is
an ecological situation that has arisen in a part
of the territory where, as a result of human
activity or natural processes, serious and
permanent changes in the environment
have occurred. These changes have caused
a significant decline in human health, as well
as the destruction of natural ecosystems and the
deterioration of flora and fauna.’

‘An environmental emergency is an
ecological situation that has developed in
a region or water area where, as a result of
human activity or natural processes, persistent
unfavorable changes in the environment threaten
human life and health, natural ecosystems, and
the genetic stock of plants and animals, have
occurred’™.

This legal norm is the result of numerous
enhancements of criminal legislation introduced
by Parliament of Kazakhstan after long period
of legal research including comparative legal
analysis of criminal legislation of other states
[5, p. 400].

Ecocide is not currently recognized as
a legal concept in the legislation of the Republic
of Uzbekistan. However, the Criminal code
of Uzbekistan contains legal provisions in
the Article 196 and the Article 198 that bear
resemblance to the provisions of ecocide due to

! Criminal Code of the Republic of Uzbekistan of September 22, 1994 — [Electronic resource]. — Access mode: https://lex.uz/

docs/111457

2 Constitution of the Republic of Kazakhstan. Adopted on August 30, 1995 at the republican referendum. — [Electronic resource].

— Access mode: https://adilet.zan.kz/kaz/docs/K950001000

¥ Criminal Code of the Republic of Kazakhstan dated July_3, 2014 No. 226-V — [Electronic resource]. — Access mode: http://

law.gov.kz/client/#!/doc/81097/kaz.

4 Environmental Code of the Republic of Kazakhstan dated January 2, 2021 No. 400-VI (with amendments and additions as

of May 1, 2023) http.//law.gov.kz/client/#!/doc/151312/kaz.
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the presence of several similar core elements.

The Article 196 defines environmental
pollution as ‘contamination or damage of land,
water, or atmospheric air, resulted in mass
disease incidence of people, death of animals,
birds, or fish, or other grave consequences.’

The Article 198 lists several acts of damage
or destruction of crops, forest, or other plants,
and different legal consequences for them®.

While crops, forest, or other plants can be
representative of whole flora, the Article 198
only recognizes such illegal acts against flora
as arson, felling, and intentional damage.
The Article 198 does not recognize the
contamination of flora because of unintentional
actions or negligence of responsible person.

The Article 196 and the Article 198 can
be considered more or less substitution of
ecocide norm. However, the implementation
of ecocide norm that will consider all forms of
damage, in all form of intention, to all objects
of environment is required.

The Kyrgyz Republic has legal norm of
ecocide in its Criminal Code of 2021 under
Article409, which states the following: ‘Massive
destruction of flora and fauna, contamination
of the atmosphere or water resources, and also
commission of other actions capable of causing
an ecological catastrophe’.

According to commentary on Criminal Code
of Kyrgyz Republic, the flora or fauna forms a
combination of living organisms of plant origin
- grass, shrubs, forests, plantations and animal
origin - animals, birds, fish, insects, etc. [6].

The definition of ecocide in Criminal
Code of Kyrgyz Republic is characterized by
application of term ‘ecological catastrophe’
which does not have definition of criminal
legislation of Kyrgyz Republic [7, p. 55].

The legislation of Tajikistan has legal norm
on ecocide in the Article 400. ‘Mass destruction
of flora and fauna, poisoning the atmosphere or
water resources, as well as committing of other
actions whichmay cause ecological catastrophe’”.

The definitions of the elements of ecocide
similar to same elements of ecocide in other
legislations of Central Asian countries.
Current definition represents steady evolution

of environmental legislation of Tajikistan on
the basis of implementation of ideas of legal
scholars of Tajikistan [8].

The legal system of Turkmenistan has
definition of ecocide in the Article 175 of
Criminal Code of Turkmenistan. ‘Ecocide,
that is, the mass destruction of flora or fauna,
contamination of the atmosphere, land or
water resources, as well as the committing of
other actions that have caused or may cause an
environmental catastrophe or environmental
emergency, shall be punishable by imprisonment
for a term of three to eight years’.

The legal norm of ecocide was implemented
in Criminal Code of Turkmenistan in November
21, 2015. Since then, no amendment was made
to change the definition or legal consequences.
Its modern and similar to definitions adopted by
neighbouring countries. After all, Turkmenistan
has policy to adapt its legislation in accordance
with norms of international environmental law
[9, p. 224].

Discussion

The comparative legal and socio-legal
analysis of the norm of ecocide and its
effectiveness require the analysis of its editions
and amendments that have existed in all Central
Asian countries.

The legal comparison of range of definitions
norm of ecocide in the regional legislations
highlight overall conciseness and laconic
definition of ecocide in Kazakhstan. It is
possible to apply this norm for almost any case
related to extensive damage to the environment.
Also, the existence of two different articles
with different legal consequences for different
ecocide related acts in Uzbekistan may be
considered as advantage to have flexible choice
of punishment.

The legal comparison of definition of ecocide
norm of Kyrgyz Republic against ecocide norm
of Kazakhstan shows that Kyrgyz Republic
beside the lack of soil protection in ecocide
norm, also lack official definitions to the core
elements of ecocide.

From the other point of view, the ecocide
established by Criminal code of Kazakhstan can

> Criminal Code of the Republic of Uzbekistan of September 22, 1994 — [Electronic resource]. — Access mode: https://lex.uz/

docs/111457.

¢ Criminal Code of the Kyrgyz Republic dated October 28, 2021 No. 127 — [Electronic resource]. — Access mode. http://cbd.

minjust.gov.kg/act/view/ru-ru/112309.

7 Criminal Code of the Republic of Tajikistan dated May 21, 1998 No. 574 — [Electronic resource]. — Access mode: http://ncz.

tj/content/criminal-code-of-the-republic-tajikistan.

& Criminal Code of Turkmenistan dated June 12, 1997 No. 222-1 — [Electronic resource]. — Access mode: https.//minjust.gov.

tm/ru/hukuk/merkezi/hukuk/204.
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be easily affected by changing norms related to
its core elements. However, it is still hypotheses
as nor Kazakhstan or Kyrgyz Republic has no
court practices in relation to ecocide.

The definitions of ecocide established in
Criminal Codes of Tajikistan and Turkmenistan
are similar to relevant norm of the Republic of
Kazakhstan.

The comparison shows that single legal
norm can have all cases of ecocide and be more
convenient for understanding.

Conclusion

All countries of the Central Asian region have
legal norms addressing the crime of ecocide to
some extent. There are different approaches to
formulating ecocide or ecocide-related crime.
However, overall, the countries share agreement
on the importance of criminalizing actions that
could lead to the destruction of the environment
necessary for the healthy and safe inhabitation
of the region.

While differences in approaching ecocide
issues are unique and represent local specifics,
it is necessary to highlight that as ecocide
threatens regional security, it would be more
effective to deter such crime by harmonizing
legal norms dedicated to this crime in the
legislation of Central Asian countries.

Also, it is better to take into the account
definition proposed by the Independent Expert

Panel for the Legal Definition of Ecocide. The
suggested definition by the Panel is formulated
as one single legal norm without separated
legal terminology of the Rome Statute [10, p.
192]. In contrast, the definition of ecocide in the
Criminal code of the Republic of Kazakhstan
is depended on legal terminology that scattered
across several legal acts. For example, definition
of ‘environmental disaster’, and ‘environmental
emergency’ is the part of the Environmental
code of the Republic of Kazakhstan. While
it is convenient to have clearly defined
terminology, there is the risk that Article 404
of the Environmental code may be changed in
the future without taking into the account of the
Article 169 of the Criminal code, which might
render the norm of ecocide ineffective.

It would seem that the proposed concept of
ecocide by the Panel would make the definition
of ecocide more convenient for implementation
than the definition of ecocide that is now
included in the Criminal Codes of Central
Asian countries. It should be mentioned that the
Panel suggest new definition to all countries in
the world, not only members of Rome Statute.

Such an amendment will allow Kazakhstan
and our regional partners to achieve a shared
understanding and  formulate = common
approaches to ecocide, which is a direct threat
to regional security and the global biosphere.
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