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Abstract. The author examined the legislation of foreign countries on the return to the state
of illegally acquired and withdrawn assets, as well as methods for their return in a variety
of situations, especially when criminal confiscation is impossible or cannot be applied.

The Act of the Republic of Kazakhstan «On the return of illegally acquired assets to the statey
(hereinafter referred to as the Act), adopted on July 12, 2023, and legal instruments for the return
of these assets, including assets abroad, are analyzed.

The Act in general is generally characterized by a subjective, purely evaluative approach to
whether a particular asset can be classified as illegally acquired, whether it is subject to seizure
or not. This is indicated by the use of such phrases as «reasonable doubtsy, «presumed presence
in property, use, possessiony.

The danger of this approach lies in the lack of clear legal criteria, which creates the threat
of abuse by officials and law enforcement agencies. The lack of legal criteria creates limitless
eventual possibilities for raiding.

It should be noted that due to the vastness of the topic under study, the author was not able
to consider in one publication all the norms that contradict current high-level legislative acts
(including constitutional laws and codes), including the subsequent effect on the national legal
system of Kazakhstan from the operation of such a Act.

Keywords: return of assets, illegally acquired assets, corruption, confiscation, civil forfeiture,
criminal proceedings, criminal law.
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IIpogheccop kagheopul opucnpyodenyuu Bocmouno-Kazaxcmanckoeo ynusepcumema
umenu Capcena Amanaconosa, 0OKmMop puOUYecKUx HayK, O0yeHm,
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Annomayusn. A8mopom paccmompeHo 3aKOHOOAMeNbCME0 3apyOelCHblx CMpan 0 603e8pame
20Cy0apcmey He3aKOHHO NPUOOPEMEHHbIX U BbIBEOCHHbIX AKMUBOS, A MAKICE CHOCOObL UX 8038DA-
Ma 8 CamvlX PA3HbIX CUMYAYUSX, 0CODEHHO K020a KOHDUCKAYUsL 8 Y20N08HOM NOPSAOKe HEBO3MONC-
HA Wil ee Helb3s NPUMEHUMD.

Ipoananuzuposan, npunamuiil 12 urona 2023 2o0a 3axon Pecnybnuku Kazaxcman «O 6o3epa-
me 20Cyoapcmey He3aKOHHO NPUOOPEMEeHHbIX aKmueosy (Oanee — 3aKoH), npagosvle UHCMPYMEH-
mbl OJis 8036PAMA IMUX AKMUBOS, GKII0UASL AKMUBHL 30 PYOEHCOM.

s 3axona 6oobwe 8 yerom xapakmepen cyobeKmueHblll, cy2yo0 oyeHOYHbI N00X00 8 MOM,
MOJICHO 1 OMHECMU MOM UIU UHOU AKIMUG K HE3AKOHHO NPUOOPEMEHHbIM, HOOIEHCUM U OH U3bS-
muto unu Hem. Ha smo ykazvieaem npumenenue maxux oOOpomos, KaKk «pazymHvle COMHEHULY,
«NPEONONLOACUMENLHOE HAXO0NHCOCHUE 8 COOCNBEHHOCMU, NOIb308AHUU, 81AOCHULY.

Onacnocms maxoz2o nooxo0a 3aKioyuaemcs 8 OMmCymcmeuu Yemkux npasosvix Kpumepues,
CO30arOWUX Yepo3y 310YNOMpedieHUll cO CMOPOHbL YUHOBHUKOS, NPABOOXPAHUMENbHBIX Opead-
Ho8. Omcymemaue npagoguix Kpumepues cozoaem Oe3epanuinble I6eHMYAlIbHble 803MONCHOCU
petioepcmaa.

Heobxooumo ommemumo, umo 6 cuiy odwupHocmu ucciedyemou memvl, a6mopom He yod-
JIOCb paccmompens 8 00HOU NYOIUKAYUU 6ce HOpMbl, Npomuopedawue OeucCmsyiouum 3aKo-
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HOOAMENbHbLIM AKMAM 8blCOKO20 YPOGHsL (8KIIOUAS KOHCMUMYYUOHHbIE 3AKOHbL U KOOEKCbl),
6 mom uucie u nociedyiouuil d¢pghexm 0l HaYUOHAILHOU NPasosol cucmemvl Kazaxcmana om
oelicmeusi no0obHo2o 3axkona.

Knrwouesvie cnosa: 6036pam axmueos, He3aKOHHO NPUOOPEMEHHbLE AKMUBHL, KOPPYNYUSL, KOHPUC-
Kayust, epa’cOanCKasi KOHQUCKayusi, yeoi06Hoe NPou3600Cme0, Y20l06H0e 3aKOHOOAMebCMEO.
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Capcen Amanoiconos amvinoazel Llvievic Kazaxcman ynusepcumemi 3aymany
Kageopacwinviy npogheccopwl, 3ay bLILIMOAPbIHLIY OOKMOPbL, O0YEHN,
Ockemen K., Kazaxcman Pecnyonukacwl; e-mail: Elenamanina@mail.ru

Annomavua. Aemop wiemen memaekemmepiHiy 3aHCbl3 ANbIHEAH IHCIHE AIbIN KOUBLIZAH MYTIK-
mi MemieKemke Kaumapy mypaisl 3a4HAMACHIH, COHOAU-aK JPMYPIL Hca20aunrapoa, acipece Kbii-
MbLCMbIK MAPKIEY MYMKIH eMec Hemece KOJLOaHy MYMKIH O0Imagan Kkezoe o1apovl Kaumapy a0ic-
mepin 3epmmeoi.

2023 xcoinevt 12 windede Kabwviioanean « 3aHcol3 anblHean MYIiKmMi MemiekemKke Kaumapy ny-
panviy Kazaxcman Pecnyonukacoinoiy 3anul (0yoan api — 3an) stHcane ocbl akmusmepoi, OHbIH [UiH-
Oe wemendezi axkmusmepoi Kaumapyovly KYKbIKMbIK KYpanoapsbl 001vin maowiiaowvl. mai0aHeaH.

Kanner 3ay beneini Oip akmuémi 3aHCbI3 camvlin AlIbIHRAHOAP KAMAPLIHA HCAMKbIZYEA 0O-
JIAMBIHBIHG, MBIULIM CATY2A JHCAMAMBIHbIHA Hemece ANbIHOayblHa cyOvekmusmi, masza bazanay
macinimer cunammanaovl. Byn «axvinea KOHbIMObL KYMIH», «MeHwikme 00mybl, Nauodaiamy,
uenemy» cusiKmol mipkecmepoiy KoI0AHbLIYbIMEH KOPCemineol.

byn macindiy kayinminiei wieneynixmep MeH KYKblK KOpP2ay 0peaHOapblHbly mepic nauoaiamy
Kaynin myovblpamsli HAKMbl KYKbIKMbIK euemoepoiy boimayvinoa. Kykvikmoeix onuemoepoin
HCOKMBIEbL pelidepiliK apeKemmepae WeKciz MyMKIHOIKmep myavl3aobl.

Atima xemy Kepex, 3epmmenemin Maxblpbinmull AyKbIMObLIbIbIHA OAlLIaHbiCmbl agmop Oip oa-
CHLILIMOA KA3IP2l Hcoeapbl OeHeeloesi 3ayHaAMANblK akmiiepee (COHblY iiHOe KOHCMUMYYUsIbIK
3an0ap men Kooekcmepee) Kauuibl Kelemin 6apivlk HOpManiapobwl, OHbIH iuiHOe 00aH Kellinel acepoi
Kapacmulpa aimaosl. Kasakcmannvly Yimmolk KYKbIKMbIK HCYUeCi 0CbIHOaU 3aHHbIY dJPEKeMIHEH.

Tyiiinoi ce30ep: mynikmi Kaumapy, 3aHCol3 AIbIHAH MK, CblOAULAC HCEMKOPILIK, MapPKiLey,
aA3amammolK mapKiney, KblIMbICIbIK iC HCYP2I3Y, KbLIMbICMbIK KYKbIK.

Introduction

The world community has adopted a number
of principles against corruption, especially
the theft of public assets. The United Nations
Convention against Corruption (UNCAC) is
a universal anti-corruption instrument and the
only legally binding one.

The Republic of Kazakhstan ratified this
Convention in 2008".

Article 30 of the UNCAC Convention defines
the basic principles of prosecution, adjudication
and sanctions, in accordance with paragraph
4 of the Convention, each State Party shall take
appropriate measures, in accordance with its

1

DOI: 10.52026/2788-5291 2024 77 2 261

domestic law and with due regard to the rights of
the defense, to ensure that the conditions imposed
in connection with decisions on release pending
trial or pending a decision on a cassation appeal
or protest, took into account the need to ensure
the presence of the accused during subsequent
criminal proceedings.

Controversial legal issues regarding non-
criminal confiscation:

 Referring the law on confiscation outside
of criminal proceedings to civil or criminal law
(referring to criminal law will lead to additional
protection of the rights of the accused and
a change in the standard of proof);

3akon Pecnyonuxu Kasaxcman om 4 mas 2008 200a N 31-1V «O pamugurayuu Koneenyuu Opeanuzayuu O6veounenHbix

Hayuii npomue xoppynyuuy. Hn@opmayuonno-npasosas cucmema HOpMamusHvix npasosbix akmos
Pecnybnuru Kazaxcman «Doinemy https://adilet.zan.kz/rus/docs/Z080000031
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* Double punishment;

» Application of the law on confiscation
outside criminal proceedings with retroactive
effect;

+ Shifting the burden of proof violates the
presumption of innocence (as an example
of presumptions);

» The right not to testify against oneself in
a criminal case;

* Violation of property rights;

» The applicant's right to compensation for
legal costs.

According to the World Bank's Non-Criminal
Asset Forfeiture Guidelines, the legitimacy
of criminal forfeiture and civil asset forfeiture
laws has been repeatedly questioned, including
the principle of non-criminal forfeiture and the
constitutionality of the laws being challenged in
a number of countries and territories, including
in Colombia, South Africa, Thailand, Ireland
and the Canadian province of Ontario?.

However, the European Commission
of Human Rights clarified back in 1986
that the confiscation of assets outside
of criminal proceedings does not contradict the
presumption of innocence and does not violate
fundamental property rights. At the same time,
any confiscation, according to the members
of the commission, must be contestable in court,
as well as justified and proportionate. Courts
in a number of countries and the European
Court of Human Rights have examined the
issue of compliance with the principles of civil
confiscation of the European Convention for the
Protection of Human Rights and Fundamental
Freedoms (ECHR)?.

Methods

The article wuses formal-logical and
dialectical, qualitative and special methods
of scientific research, comparative legal, and
empirical analysis.

Results and discussion

Non-criminal forfeiture is an effective way to
recover assets in a variety of situations, especially
when criminal forfeiture is not possible or cannot
be enforced because in these cases the lawsuit is

against the property rather than against a specific
individual and/or there is no requirement for
a conviction within the framework of criminal
proceedings, as well as an effective tool in the
fight against corruption in any jurisdiction,
regardless of legal traditions. Although some
common law countries (eg the United States,
South Africa and Ireland) have had forfeiture
mechanisms in place for a long time, many
civil law jurisdictions have similar legislation.
These include Albania, Colombia, the province
of Quebec (Canada), Liechtenstein, Slovenia,
Switzerland and Thailand, Great Britain.

In terms of legislative regulation, countries
provide an out-of-court legal mechanism used
in cases of uncontested confiscation outside
of criminal proceedings. For example, in the
USA, there is such a thing as «administrative
confiscation». In this type of forfeiture, a non-
judicial officer may make a declaration of the
seizure of property after: 1) all interested parties
have been properly notified of the forfeiture and
2) no one has expressed a desire to challenge
the decision. In some countries, administrative
confiscation applies only to low-value assets.
Vehicles of any value and bank accounts in
an amount not exceeding $500,000 can be
administratively confiscated, but real estate,
regardless of its value, can only be confiscated
by a court decision. Asset confiscation
legislation, as part of existing laws, is provided
for in the UK Proceeds of Crime Act or Law No.
793 of 2002 in Colombia, Slovenian Criminal
Procedure Act (8/2006 of 26 January 2006), art.
498a, Switzerland Penal Code, art. 70-72).

In Switzerland, since February 1, 2011,
the federal law of October 1, 2010 «On the
restitution of illegally acquired property assets of
politically exposed persons». This law deserves
special attention due to the fact that it regulates
issues not only of restitution itself (as the name
implies), but also of blocking and confiscation
of property of non-residents of Switzerland,
that is, it can be applied to assets located in
Switzerland, the owners of which are Russian
individuals or legal entities. This law has a very
long history of adoption [1]. As is known, the
problem of returning assets of non-residents

2 Attorney General of Ontario v. Chatterjee [2007], ONCA 406 (Anennisyuonnwiii cyo Onmapuo). (3akon nposuHyuu 0 KOHQUcKa-
YUy aKmMuBO8 BHe Y20N08HO20 NPOUZBOOCHBA ObLIL NPUSHAH KOHCIMUNMYYUOHHBIM 6 YACU, KACAIOWENCs Npe3yMNyuu HeGUHOBHO-
CMU U OMHECeHUs 3AKOHA K SPAMHCOAHCKOMY U UMYUeCBEHHOMY [I0pUCOUKYUA NPOBUHYUU], A HE Y2ONOBHOMY 3AKOHOOAMENbCMEY
[peoepanvras wpucouxyus]. Anennayus paccmampusanacs ¢ Bepxosnom cyde Kanaowt 12 nosops 2008 2., npeovioyujee peute-
Hue Ovbio ocmasneno 6 cuie.) https://www.canlii.org/en/ca/scc/doc/2009/2009scc19/2009scc19.html

3 Dassa Foundation v. Liechtenstein, Eur. Ct. H. R., Application no. 696 /05 (July 10, 2007) (3axonodamenscmeo o KoHpuckayuu
UMYUeCmBa 6He Y20TI06HO20 NPOU3BO0CMEaA, UMmeloujee 0opammylo cuny, he npomusopeuum Konsenyuu), Walsh v. Director of the
Assets Recovery Agency [2005], NICA 6 (Anennayuonnsiii cyo Cesepnoii Hpnanouu). (Illpoyedypa xonguckayuu akmueos sHe
V2ONL0BHO20 NPOU3BOOCMBA NPUSHAHA CPAANCOAHCKO-NPABOGOLL, Ymo He npomugsopeuum cm. 6 (2) konsenyuu.) https://www.unodc.
org/documents/corruption/Publications/StAR/StAR_Publication_- Non-conviction-based Asset Forfeiture R.pdf
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stored in Swiss banks arose and became very
urgent after the Second World War.

Switzerland began to experience pressure
from foreign states, international institutions,
the media, and the Swiss public. All of them
demanded from Switzerland the restitution
of dictators' funds, as well as the adoption
of a law that would regulate relations arising
in connection with the storage in this country
of assets of persons who dishonestly use their
political position to extract corruption and other
illegal income [2].

In case of civil confiscation, the prosecution
must prove that the assets are of criminal origin,
that is, they were obtained by criminal means

or were used to commit a crime.

As for the domestic legislator, in January
2022, the President of Kazakhstan ordered to
check the facts on the withdrawal of capital
abroad and develop mechanisms for their
return to the country. After discussion in the
Mazhilis and the Senate of Parliament, as well
as verification by the Constitutional Court, the
Act was signed on July 12, 2023.

According to the Act, a commission is
created in order to develop proposals and
recommendations on the return of illegally
acquired and withdrawn assets. The commission
develops recommendations: on systemic
measures aimed at eliminating the causes and
conditions for the illegal acquisition of assets;
on methods and mechanisms for returning
illegally acquired assets to the state.

Recommendations are subject to mandatory
approval by the Government of the Republic
of Kazakhstan and are mandatory for
consideration by the authorized body for asset
recovery (Article 8, 9).

The commission creates a register for the
return of assets at the proposal of the authorized
body (Prosecutor General's Office) (the deadline
for a person to be in the register is one year from
the date the person is included in the register).

Persons included in the register have
the right to submit declarations on the disclosure
of assets owned (Article 15). Based on
the results of consideration of the declaration,
the Prosecutor General's Office submits
the issue of further measures for consideration
by the commission.

The commission has the right to recommend
taking one of the following measures:
1) recognize the absence of grounds for going
to court; 2) enter into an agreement on the
voluntary return of assets (in the event of an
appropriate request from the subject and taking
into account the commission’s consideration
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of the size of the returned assets and other
conditions for the voluntary return proposed in
the draft agreement submitted for consideration
by the commission); 3) further study the
declaration and the materials attached to it.

An application for preliminary interim
measures is submitted to the court in compliance
with the rules of jurisdiction provided for in
accordance with the Civil Procedure Code
of the Republic of Kazakhstan (Article 21).

The return of assets may be voluntary or
compulsory. Voluntary return of assets is carried
outby transferring all or part of illegally acquired
and withdrawn assets to the state. Forced return
of assets is carried out on the basis of judicial
acts of the Republic of Kazakhstan, foreign
states or decisions of competent authorities
of foreign states in the manner prescribed by this
Act and other legislative acts of the Republic
of Kazakhstan (Article 22).

The subject and (or) its affiliates who have
fulfilled all the terms of the agreement for
the return of assets to the state, a settlement
agreement or a procedural agreement to plead
guilty and return illegally acquired assets or other
agreements that do not contradict the legislation
of the Republic of Kazakhstan, including those
concluded in accordance with the legislation of
foreign countries states may be exempt from
liability in cases provided for by the legislation
of the Republic of Kazakhstan (Article 25).

At the same time, according to the Act «On
Legal Acts», the text of a normative legal act
must be extremely brief, contain a clear meaning
and not subject to different interpretations.

Thus, the words «may be relieved
of liability» are not clearly defined.

In the event that the authorized body for asset
recovery has reasonable doubt about the legality
of the sources of acquisition (origin) of the assets
ofapersonincludedintheregister, after reviewing
the materials by the commission, the authorized
body for asset recovery, based on consideration
of all necessary circumstances, based on the
recommendations of the Commission, makes a
decision on filing a claim in court for the forced
gratuitous transfer of such assets to the state
as unexplained wealth (assets of unexplained
origin) based on the recommendations of the
commission (Article 27).

However, the assessment by the Prosecutor
General's Office is subject to reasonable doubt.

Even before the adoption of the Act,
a prominent Kazakhstani legal scholar
Suleimenov M.K. in his expert opinion, he
expressed the opinion that: «the development of
some new mechanism for the return of illegally
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withdrawn assets or some new mechanism
for confiscation of property obtained by
criminal means seems unnecessary, since
the current criminal, criminal procedural and
civil procedural legislation is already contains
such a comprehensive mechanism that is
interconnected and meets the requirements
of public international law in the field
of combating corruption, combating the
laundering of property obtained by criminal
means, and the financing of terrorism» [3].

Similar doubts were expressed by another
scientist D. Abzhanov, who also believes
that: «Instability of civil (property) turnover,
deterioration of the investment climate,
reduction in lending to economic sectors due to
fears of loss of collateral rights - this is what the
adoption of the law in its presented form may
threaten. It can safely be considered illegaly» [4].

Meanwhile, despite this, the Act was
adopted. We highlight some comments and
recommendations:

1) in accordance with the Act, persons
having family relations are: parents (parent),
children and their spouses, adoptive parents
and their spouses, adopted children and their
spouses, full and half brothers and sisters
and their spouses, grandfather, grandmother,
grandchildren, great-grandchildren and their
spouses, great-grandfather, great-grandmother.

In turn, the Code of the Republic
of Kazakhstan «On Marriage (matrimony)
and Family» establishes the concept of «close
relatives - parents (parent), children, adoptive

parents, adopted children, full and half
brothers and sisters, grandfather, grandmother,
grandchildreny.

Thus, this concept is not consistent with the
Code «On Marriage (Matrimony) and Family»
and a reasonable circle of persons related to
family relations is not defined.

2) In the UK, cases of non-criminal asset
confiscation were dealt with by the Queen's
Bench Division of the High Court.

In the United States, the Supreme Court
hears cases involving confiscation of property.

According to the Anti-Money Laundering
Act of the Philippines, when deciding, the court
may refer to the following factors to determine
the preponderance of evidence: a) the monetary
instrument, property or proceeds were obtained
by crime or as a result of money laundering,
or were used as an instrument in the commission
of'acrime, or are associated with illegal activities.

Thus, international experience shows that
in foreign countries the decision on the return
of assets is made by the court.

In addition, the factors for determining
evidence are also determined by the court,
whereas in the Asset Recovery Act the main
role is played by the commission, and the
Prosecutor General's Office, represented by the
authorized body, takes measures to return assets
upon reasonable doubt.

Conclusion

Thus, the legal risks of asset recovery may
vary depending on the specific legal framework
and provisions governing asset recovery.
However, it is possible to provide a general
discussion of the potential risks that may arise
in a legal context.

In the context of protecting fundamental
rights. Asset recovery processes must respect
and protect the fundamental rights of those
involved, including the rights to due process,
the right to a fair trial, and the right to privacy.
There is a risk that asset recovery measures,
if not properly designed or implemented,
may violate these rights. There must be
constitutional guarantees to ensure that the
rights of individuals are respected throughout
the asset recovery process.

Separation of powers. The principle
of separation of powers is of decisive importance
in law. Asset recovery processes involve various
participants, including executive authorities, law
enforcement agencies and the judiciary. Risks
may arise if there is an imbalance of power or if
one branch of government has disproportionate
influence or control over the asset recovery
process. The legal framework must provide clear
checks and balances to prevent abuse of power
and ensure the independence of the judiciary.

Proportionality and legality of measures.
There is a risk that measures taken during
asset recovery, such as freezing assets, seizing
property or conducting searches, may be
excessive, arbitrary or not supported by adequate
legal authority. Constitutional safeguards, such
as the requirement of reasonable suspicion
or due judicial review, should be in place to
mitigate these risks.

Judicial review. The existence of judicial
review is critical to ensure that asset recovery
measures comply with legal principles and
statutory requirements. Risks may arise if
the scope or effectiveness of judicial review
is limited or if access to an independent and
impartial judiciary is insufficient.

Provisions on retroactive effect of the law.
Asset recovery laws or amendments that are
retroactive, meaning they apply to events that
occurred before the law was enacted, may raise
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legal concerns. In particular, asset recovery
legislation may violate the principles of legal
certainty and non-retroactivity of criminal laws.
There must be constitutional safeguards to ensure
that retroactive legislation is used sparingly and
in accordance with constitutional principles.

Based on the above, it is necessary:

- determine the relationship between the
confiscation of property outside of criminal
proceedings and any stage of the criminal
process, including an unfinished investigation;

- indicate under what conditions the authorities
are allowed to initiate confiscation proceedings
outside of criminal proceedings. It is necessary
to determine whether civil forfeiture will be
allowed only when criminal prosecution and
criminal forfeiture are not possible, or whether
civil forfeiture and criminal proceedings can
proceed simultaneously;

- the ability to allow confiscation to proceed
in parallel with criminal proceedings, but in this
case it must provide that information obtained
from the owner of the assets cannot be used
against him in a criminal investigation;

REFERENCE: The US Supreme Court in
the case United States v. Ursery stated: «In
reviewing the consistency of civil forfeiture
with the Twice Prohibition Clause, we have
been consistently guided by one principle... In
rem forfeiture is a civil penalty distinct from
potentially punitive civil penalties. penalties in
person, such as fines, and is not a punishment
for purposes of the Twice Prohibition Clause
of the Fifth Amendment to the Constitutiony.

- clearly stipulate the possibility
of confiscation of assets outside of criminal
proceedings in cases where criminal prosecution
of the property owner is impossible (presence
of immunity).

- assets obtained illegally were not subject
to the official’s personal immunity from
prosecution; this special legal status should not
prevent confiscation.

- explicitly stipulate that personal immunity
does not extend to assets, and the relevant
government authorities should be prepared, if
necessary, to cancel any immunity in relation
to assets.
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