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Abstract. This article addresses the issues of combating money laundering and terrorist
financing, as well as enhancing the national security system in accordance with international
standards (AML/CFT) and the financing of the proliferation of weapons of mass destruction as set
by the Financial Action Task Force (FATF).

The events of January 2022 in Kazakhstan demonstrated that the groups responsible for
crimes, riots, and mass looting in Almaty and other major cities had a clear plan. It is suspected
that the financing of these groups to carry out terrorist actions in the country was sourced both
domestically and internationally.

The authors analyzed the Law of the Republic of Kazakhstan «On Combating Legalization
(Laundering) of Proceeds from Crime and Financing of Terrorismy» (hereinafter — the Law
of August 28, 2009) and proposed new solutions, including the adoption of two separate laws: «On
Combating Legalization (Laundering) of Proceeds from Crimey» and «On Combating Terrorist
Financing and Financing of the Proliferation of Weapons of Mass Destructiony.

Additionally, the authors conducted an analysis of certain terms and definitions used in sector-
specific legislation and concluded that clarification is needed. For example, defining a beneficiary
or beneficial owner can be a complex process. In some jurisdictions, only individuals owning
a certain percentage of shares (e.g., more than 25%) are considered beneficial owners. This allows
for the evasion of disclosure if ownership is structured in such a way that no single beneficiary
reaches the threshold.
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Annomayun. byn maxanaoa Keiimvicmoeix dconmen anvineaH Kipicmepoi dcblivblcmamyed
JHCoOHE MeppopusMOi KApIUCHLLIAHObIPYEA KAPCbL IC-KUMBLI, COHOAU-AK XANbIKAPANblK CIaHOapm-
mapea (AXK/TKK) catikec ynmmulk Kayincizoikmi Kammamacsl3 emy HCyUuecit Heeminoipy iHcoHe
Koiimvicmuix orconmen anvinean aKuianbl HCbLILICMAmMy2a Kapcvl Kypecmiy KapicolIblK, wapa-
JIapbIH 23ipney mobbiH HCANNnAall Kblpbln-i#coi0 KapyblH mapamyobl KaApHCbLIAHObIPY Macenenepi
KapacmulpblieaH.

2022 sncolnovly KaymapulHoa emkeH endeci okuzanap Aaimameioa sxcane 6acka oa ipi Kanaiapoa
KbLIMbICIAp, Mapmincizoikmep MeH Hcannai Kupamyowvl YUbMOACMbIpeaH monmapovly HAKmbl
cyeHnapuiii bap exenin kepcemmi. Pecnyonuxaoa meppopucmik apexemmepoi icke acvipy Yulin 0cbl
MonmapOobl KApACLLIAHObIPY el iinoe Oe, uemenoe 0e KapiCcbLIaHObIPLLIObL Oen ecenmetimis.

Aemopnap «KvliMblcmblK JcONMeEH aNblHRAH Kipicmepoi 3aH0acmuipyed (AHcbliblcmamyea)
JHCcoHEe MeppopusMOl KaPHCHLIAHObIPYEA Kapcwl ic — Kumbvll mypanvly Kazaxcman Pecnybauxa-
coinviy 3anuin (6yoan api — 2009 oacvinevl 28 mamwviz0azel 3aH) manoan, ocbl mMaceneoe ueuly-
OiH Jlcana dHcondapviu, oHwvlH iwinoe «Kbvlimblcmblk dcoimer anviHean Kipicmepoi 3anoacmol-
pyea (dHculavicmamyaa) Kapewvl ic-Kumblil mypansly dtcane « Teppopuszmoi Kapaiculianowbipyea sHeare
AHCANNALL KbIPbIN-H4COT0 KaAPYblH Mapamyobl KAPHCHLIAHObIPY2A KAPChl iC-KUMbLL MYPaibl» eKi 0ep-
bec 3aH KaodowvLIOAY.

CoHnviven Kamap, asmopiap caiaiblk 3aHHAMAOA KONOAHBLIAMbIH KeuOip YeblmMoap MeH
AHLIKMAManapea manoay #Cypeisin, onapovl HaKmuliay Kaxcem oe2eH Kopblmvinobiea kenodi. Co-
HbIMeH, beHepuyuapovbl Hemece beHepuyuapivlk MeHUIK Uecin aHblKmay KublH npoyecc 001ybl
mymkin. Ketibip opucoukyusnapoa deneuyuapivlk MeHWIK ueiepi mexk akyusiapovly oenciii
0ip nauvl3vliHan acmamel bap aoamoap bonvin cananaovl (mvicanslt, 25% - dan acmam). byn uenix
emy Oeneduyuapnapoviy ewkacbicol uekmi oeyeelice dcemneliminoetll OeiHce, aKnapammol
aulyoam xcanmapyea MyMKiHOIiK depeoi.

Tyiiinoi ce30ep: meppopusm, meppopusmoi KapoHcblIaHObIPY, 3aHOACMBIPY, KbLIMbICIbIK HCOJI-
MeH anbIHeaH Kipicmepoi JHcbliblcmamy, Yimmulk Kayincizoix, Kelimvicmoix kodeke, beneguyuap

HEKOTOPBIE BOIIPOCHI MPOTUBOJIEVCTBUS
JETAJIN3ALIAN (OTMBIBAHUIO) JOXOJAOB, MOJYUYEHHBIX
MPECTYITHBIM MYTEM U ®UHAHCUPOBAHMIO TEPPOPU3IMA

CamumoB Kaiipatr MaparoBu4

Mazucmp eymanumapuvix Hayk 8 obracmu 20CcyO0apCmeeHHoU NOIUMuKY,
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Annomauusn. B oannoii cmamee paccmompensi 60npocvl npomuo0eticmaus Ommul8aHu0 00-
X0008, NONYUEHHBIX NPECHYNHbIM NYMeM, U PUHAHCUPOBAHUIO MEPPOPUSMA, A MAKIICE COBEPUIEH-
cmeosanue cucmemvl obecneueHus HayuoOHaIbHOU 6e30NACHOCIU 8 COOMBEMCMBUU C MeNCOYHA-
poornvimu cmanoapmamu (IIO/@T) u punancuposaruro pacnpocmpaneHus opyricus Macco8o2o
YHuumooicenus I pynnoi paspabomxu puHancoswvix mep 60pbovl ¢ OmMmbl8anuem OeHee, NOIY4eH-
Hoix npecmynnovim nymem (FATF).

Ipoweowue 6 sinsape 2022 200a codvimus 8 cmpane NOKA3AIU, YMO y PYNAUPOBOK, YCIMPO-
UBULUX npecmynienus, 0ecnopaoKu U MAccogvle NOCPOMbL 8 Aimamul u Opy2ux KpYNHbIX 20p00ax
ovi1 wemrutl cyenapuil. Ilpeononazaem, umo unancuposanue Smux epynnuposox 0 peaiusd-
Yuu meppopucmudecKux 0elcmsuti 8 pecnyonuke GUHAHCUPOBALOCH KAK 6HYMPU CIPAHbL, MAK
u 3a pyoesxicom.

Aemopwi npoananuzuposanu 3axon Pecnyonuxu Kazaxcman « O npomugodeticmsuu neeanusa-
yuu (ommwvleanuio) 00x0008, NOIYUEHHbIX NPECMYNHbIM NYMeM, U QUHAHCUPOBAHUIO MePPOPU3-
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ma»? (Oanee — 3axon om 28 aszycma 2009 200a) u npednodxcuniu HO8ble NYMu PeweHus: 8 SMom
sonpoce, 8 Mom duciie NPuHAmuUe 08YX CAMOCMOAMeNbHbIX 3aKoHo8 « O npomugoodelicmsuu Jie-
eanuzayuu (OMmmul8anuIo) 00X0008, NOIYUEHHbIX npecmynHolm nymem» u « O npomugooericmsuu
@unancuposanulo meppopusma U QUHAHCUPOBAHUIO PACHPOCMPAHEHUS OPYIHCUS MACCOBO20
VHUUMONCEHUA .

Tlomumo 3mozo, agmopsl nposenu aHaIU3 HeKOMOPLIX NOHAMUL U OnpedeneHull, UCNOoNb3ye-
MbIX 8 OMPACIE80M 3AKOHOOAMENbCMEe, U NPULUIU K 8bI600Y, YMO Mpedyemcs ux ymoyHeHue.
Taxk, onpedenenue beneuyuapa uiu benepuyuapHoeo coOCMEEHHUKA MOXNCEM OblMb CLONCHBIM
npoyeccom. B Hekomopuix iopucoukyusnx benepuyuapuvimu coOCmMEeHHUKamu CHumaromcsi moib-
Ko uya, enaeroujue boniee onpedeseHHo20 npoyeHma akyuil (Hanpumep, oonee 25%). Omo no-
360/15em YKIOHAMbCS OM PACKPLIMUSL UHDOPpMAyUl, eciu 61a0eHue pacnpedeieHo makum oopa-

30M, UMo HU 00UH U3 beHepuyuapos e docmueaem nopoad.
Knruesvie crnosa: meppopusm, (urarHcuposanue meppopusma, J1e2aiu3ayus, OMmMbleaHue
00X0008, NOJYYEHHbIX NPECMYNHLIM NYMeM, HAYUOHAbHASL Oe30naAcHOCmb, Y20108Hblil KOOeKc,

benepuyuap.

Introduction

Money laundering serves as a means to
conceal the illegal origin or use of funds under
the guise of legitimate means. The legalization
(laundering) of criminal proceeds and the
financing of terrorism pose serious threats to
global security and economic stability, causing
financial damage and fostering organized crime
and extremism. Combating these phenomena has
become a priority for states and the international
community.

The modern world faces new challenges
associated with the rapid development of
technology and the globalization of financial
markets. Traditional methods of combating
money laundering and terrorist financing often
prove to be insufficiently effective, necessitating
the adoption of innovative approaches and the
use of modern technologies. In this context,
cooperation between states, financial institutions,
and international organizations becomes crucial.

There are many methods of money laundering
and legalization of income. One such method
involves the use of cryptocurrencies and Bitcoin
wallets for transactions. These tools can be
associated with ransom payments, the sale
of illegal goods, ordering DDoS attacks, and
financing terrorism. Terrorist financing is not
coincidentally highlighted as one of the methods
of money laundering, as the legalization of
criminal proceeds often aims at providing
financial support to terrorist organizations
[1, p.184].

The existence of mechanisms that legitimize
the use of funds derived from the shadow

DOI: 10.52026/2788-5291 2025 80 1 316

economy encourages criminals to engage in
further illegal activities, causing significant harm
both to the economies of individual countries and
to international economic relations as a whole [2,
c.129].

It is hard to disagree with the conclusion
of some scholars that developing countries
face particular challenges, as their control
mechanisms for combating money laundering
are often still underdeveloped. While
mechanisms for legitimizing criminal proceeds
are present in countries with economies of
any type, it is believed that the least resistance
occurs in developing countries that have not
yet established a comprehensive and effective
system for fighting money laundering. These
countries also suffer more from the negative
consequences of this phenomenon due to their
smaller economies, which means relatively
larger scales of such activities and associated
problems [3, ¢ .69-76; 4, p.76; 5, p.29].

In the realities of Kazakhstan, it is necessary to
agree that the institutions responsible for controlling
this area are insufficiently developed and existing
mechanisms are ineffective for detecting and
preventing financial crimes, which creates obstacles
to transparency of financial transactions and
combating the legalization of criminal proceeds.
The lack of specialized institutions, qualified
personnel, and limited resources complicate the
monitoring of financial flows.

One of the important legal instruments for
combating financial crimes and protecting
national security is the Law of the Republic of
Kazakhstan «On Counteraction of Legitimization

2 3axon Pecnybonuxu Kazaxcman om 28 aseycma 2009 2o0a Ne 191-IV «O npomugoodeiicmeuu ne2aiuzayuil (OmMmul8aHU)
00X0008, NOIYUEHHbIX NPECMYNHbIM NYMeM, U punancuposanuio meppopusmar https://adilet.zan.kz/rus/docs/Z090000191 _(0ama

obpawenus: 20.06.2024).

318



TPUBYHA MOJIOOOIo Y4YEHOIO

(Laundering) of Incomes Received by Illegal
Means, and Financing of Terrorism»®, adopted
on August 28, 2009. This law demonstrates
Kazakhstan's commitment to international
standards, such as the FATF recommendations,
which enhances the country's international
image and facilitates its integration into the
global economic system.

A continuation of the implementation of
international standards can undoubtedly be seen
in the Law of the Republic of Kazakhstan «On
the Return of Illegally Acquired Assets to the
State»* adopted on July 12, 2023 (hereinafter
— the Law of July 12, 2023), which has played
a significant role in strengthening the fight
against money laundering and the legalization of
criminal proceeds.

Even before the adoption of the Law of July
12, 2023, critics argued that creating a new
mechanism for the return of illegally transferred
assets or the confiscation of property obtained
through criminal means seemed unnecessary,
as existing criminal, criminal procedural, and
civil procedural legislation already includes
comprehensive and interconnected mechanisms
that align with the requirements of international
public law in combating corruption, countering
the legalization of criminal proceeds, and
financing terrorism. Furthermore, they expressed
concerns that the adoption of the law in its current
form could lead to instability in civil transactions,
a deterioration in the investment climate, and a
reduction in lending to economic sectors due to
fears of losing collateral rights [6; 7].

In this context, we agree with the opinion of
Kaliakperova E.N., who points out that various
participants, including executive authorities, law
enforcement agencies, and judicial bodies, are
involved in the asset recovery processes. Risks
may arise if there is an imbalance of power or
if one branch of government disproportionately
influences or controls the asset recovery process.
The legal framework should provide a clear
system of checks and balances to prevent abuse
of power and ensure the independence of the
judiciary [8, c. 265-266].

A lot of special legal literature is devoted
to the problems of countering the legalization
(laundering) of proceeds from crime and the
financing of terrorism, and it is sufficiently

covered. Due to the vastness of the study of public
relations, we propose to conditionally divide it
into countering the legalization (laundering) of
proceeds from crime and separately financing
terrorism. This article will mainly be devoted to
the issues of countering the legalization of illegal
money.

Materials and methods

The article uses formal logical and dialectical
methods, comparative legal, empirical analysis,
as well as quantitative, qualitative and special
methods of scientific research.

Results and discussion

A notable example of combating money
laundering is the establishment of the
Commission on Organized Crime’® by the
President of the United States in 1983. The
primary goal of the Commission was to identify
the nature of traditional organized crime, as
well as emerging organized criminal groups,
the sources and scale of their revenues, and how
organized crime utilizes its proceeds.

In addition, the U.S. «anti-money
laundering» system includes a comprehensive
set of regulations, such as the Bank Secrecy Act
(BSA), which governs the rules for financial
institutions and compliance obligations for
monitoring suspicious transactions, clients, and
screening; the USA PATRIOT Act of 2001,
which controls cross-border transactions; the
Money Laundering Control Act; the Intelligence
Reform and Terrorism Prevention Act; and other
legislative acts [9].

Under French law, money laundering and
the proceeds of crime are recognized as a type
of corruption-related offense. A distinctive
feature of French legislation is that financial
intermediaries independently decide whether a
transaction is suspicious, unlike in other countries
where legal regulations provide clear criteria for
what constitutes a «suspicious» transaction and
require mandatory reporting of such transactions
to authorities responsible for combating money
laundering [10, p.285].

The Kazakh legislation defines the concept of
a «suspicious transaction» and lists the criteria
for such an operation. Meanwhile, we believe
these criteria are not clear and it is impossible

3 3axon Pecnyonuxu Kasaxcman om 28 aeeycma 2009 zo00a Ne 191-1V. «O npomugodeiicmeuu ne2aiuzayuil (Ommvl8aHuio)
00X0008, NOTYUEHHbIX NPECMYNHbIM RYMeM, U PuHaAHCuposanuto meppopusmay hitps://adilet.zan.kz/rus/docs/Z090000191 _(oama

obpawgenus: 22.06.2024).

4 3axon Pecnyonuxu Kazaxcman om 12 utona 2023 2o0a Ne 21-VIII 3PK. «O eo3gpame 2ocy0apcmey He3aKOHHO NPUOOPEemeHHbIX
axmueoey https.//adilet.zan.kz/rus/docs/Z2300000021 (0ama obpawenus: 22.06.2024).
° Ronald Reagan. President's Commission on Organized Crime. - The American Presidency Project. — 1983. — July,

28.  https://www.presidency.ucsb.edu/documents/executive-order-12435-presidents-commission-organized-crime

reference: 20.06.2024).

(date  of
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to unambiguously determine what is included in
the concept of a «suspicious transaction». This
leads to different interpretations and inconsistent
application in different contexts.

The Law of August 28, 2009, defines a
«suspicious transaction involving money
and (or) other property (hereinafter referred
to as a suspicious transaction)» as a client's
transaction (including an attempt to carry out
such a transaction, a transaction in progress, or
an already completed transaction) that raises
suspicions that the money and (or) other property
used for its execution are the proceeds of criminal
activity, or that the transaction itself is aimed at
the legalization (laundering) of proceeds from
criminal activities, the financing of terrorism, or
other criminal activities.

We do not dispute the existence of this concept,
but we want to draw attention to its vagueness,
since the definition is not clear enough and can
be interpreted in different ways, which makes it
difficult to apply it in practice.

Under the previous Rules for the Submission
of Information by Financial Monitoring Entities
on Transactions Subject to Financial Monitoring
and the Criteria for Determining a Suspicious
Transaction® of September 30, 2020 (hereinafter
— The 2020 Rules), 81 criteria were identified.
However, in the current Rules’ of February 28,
2022 (hereinafter — The 2022 Rules), this list has
been expanded to 145 criteria.

Throughout the text of both the 2020 Rules
and the 2022 Rules, phrases like «suspicions
arise» and «there is reason to believe» are used
to indicate that a transaction may be conducted
for the purpose of money laundering or financing
terrorism. In our opinion, these phrases are vague
and overly broad, allowing financial monitoring
entities to scrutinize any transaction under the
guise of «suspected terrorism financingy.

The vagueness of these definitions can lead
to legal uncertainty and potential misuse. As a
result, judicial authorities and law enforcers might
make decisions based on subjective opinions,
undermining the principles of legal certainty

and predictability. Furthermore, dishonest
individuals or organizations could exploit these
vague definitions to avoid responsibility or
obligations.

For regulatory and oversight bodies, such
ambiguous terms complicate the process of
monitoring and assessing compliance. This could
result in ineffective control measures and hinder
the proper implementation of the legislation.

As we noted earlier regarding the FATF
recommendations, they represent international
standards for combating money laundering
and terrorist financing. Compliance with FATF
Standards is mandatory for any UN member
country, in accordance with UN Security Council
Resolution 1617 of July 29, 20058,

Reference:

The first 40 FATF Recommendations were developed
in 1990 as an initiative to protect financial systems from
individuals laundering funds obtained through drug
trafficking. In 1996, the Recommendations were revised
for the first time to reflect emerging trends and methods
of money laundering and to expand their scope beyond
the laundering of drug proceeds. In October 2001, FATF
expanded its mandate to include the issues of financing
terrorist acts and terrorist organizations, and adopted Eight
(later expanded to Nine) Special Recommendations to
combat terrorist financing. The FATF Recommendations
were revised a second time in 2003 and, together with
the Special Recommendations, have been recognized
by more than 180 countries as the international standard
for combating money laundering and terrorist financing
(CML/TFY’.

Thus, one of the key objectives in the
operational aspect of combating money
laundering and terrorist financing is to raise
the standards in the work of law enforcement
agencies (FATF Recommendations 30 and 31)
with the aim of expanding and strengthening
the functions, responsibilities, powers, and tools
available to law enforcement for effectively
conducting financial investigations in cases of
money laundering, terrorist financing, and the
tracing of criminal assets.

¢ Ilpuxaz Munucmpa gunancoe Pecnyonuxu Kasaxcman om 30 cenmabpa 2020 cooa Ne 938. 3apecucmpuposan 6 Munucmepcmee
tocmuyuu Pecnybnuxu Kazaxcman 30 cenmsabps 2020 cooa Ne 21340 « 06 ymeepacoenuu Ilpasun npeocmaenenust cyovekmamu
Qunancos020 MOHUMOPUHEA C8edeHUll U UHGOpMayuu 06 Onepayusx, NOOLEHCAUUX PUHAHCOBOMY MOHUMOPUHSY, U NPUSHAKOS
onpeodenenusi nodo3pumenvHoll onepayuuy. https://adilet.zan.kz/rus/docs/V2000021340#z701 (0ama o6pawenus: 01.07.2024.)

7 Ilpuxas [peoceoamens Aeenmcmea Pecnybnuxu Kazaxcman no ¢punancosomy monumopuney om 22 gespans 2022 2ooa Ne 13.
3apezucmpuposan ¢ Munucmepcmee ocmuyuu Pecnyonuxu Kasaxcman 24 gespana 2022 cooa Ne 26924 «O6 ymeepoicoenuu
Ipasun npedcmagnenus cyovexmamu UHAHCOB020 MOHUMOPUH2A C8e0eHUll U UHGOpMayUuL 00 Onepayuax, noOJIeHcaujux QuHaH-
COBOMY MOHUMOPUHZY, U NPUSHAKOS OnpedeleHus. no0ospumenvrol onepayuuy. hitps://adilet.zan.kz/rus/docs/V2200026924#z8

(0ama obpawgenus: 01.07.2024).

8 Ogpuyuanvhwiii carim Opeanusayuu O6vedunennvix Hayuii. Pezomoyus Cosema besonacnocmu OOH om 29 utons 2005 2o0a Ne
1617 https://main.un.org/securitycouncil/ru/s/res/1617-(2005) (oama obpawenus: 22.06.2024).

? Pexomendayuu PATD: MexcoyrapooHvie cmanoapmul o npomMuBo0eticmaur) Ommvl8aHuio 0eHee, (PUHAHCUPOBAHUIO MeppPo-
PUMa U PUHAHCUPOBAHUIO PACIPOCMPAHEHUSI OPYIHCUL MACCOB020 YHUuUmodicenus https://cbr.ru/Content/Document/File/132941/

St10-21 RU.PDF (0ama obpawenus. 22.06.2024).

320



TPUBYHA MOJIOOOIo Y4YEHOIO

FATF Recommendation 30 stipulates that «in
all cases involving serious, income-generating
offenses, when dealing with money laundering,
predicate offenses, and terrorist financing, such
authorized law enforcement agencies must, on
their own initiative, conduct a parallel financial
investigationy.

The analysis of legislation in countries that are
members of the Eurasian Group on Combating
Money Laundering and Financing of Terrorism
reveals the absence of legislative acts regulating
the institution of parallel financial investigations.
The obligation to conduct such investigations is
found in interdepartmental acts of prosecuting
authorities or in the acts of supervisory bodies.

We think that this approach is ineffective
because there is no legislative mandate requiring
pre-trial investigation bodies to conduct parallel
financial investigations, nor is there an adequate
system of oversight in place.

Let's consider the regulation of the financial
investigation institution as it is outlined in the
Criminal Procedure Codes of the Netherlands
and Estonia.

In the Netherlands, the procedure for
conducting financial investigations is governed
by Chapter 9 of the Dutch Criminal Procedure
Code', titled «Criminal Financial Investigationy,
which consists of 8 articles.

Article 126 states that in cases of suspected
serious criminal offenses, which may result in a
fine of the fifth category and where significant
financial gain could have been obtained, a
criminal financial investigation may be initiated
based on a reasoned authorization from the
investigating judge upon the request of the
prosecutor responsible for solving the crime.

According to the same article, the prosecutor
is required to inform the court about the progress
of the financial investigation, either at their
discretion or at the court's request.

Article 126a defines the powers of
the investigator conducting the financial
investigation, including the right to request
information about the assets of the suspect
or convicted person. Articles 126b and 126¢
establish the prosecutor's powers, allowing them
to authorize searches, seize documents, and arrest
assets. If the prosecutor determines that there are
no grounds to continue the investigation or if
they decide to refer the criminal case to court,

10

Yeonosno-npoyeccyanvuwiti  xodexc  Hudepnanoos

they must decide to terminate the investigation
and are required to notify the investigating judge
(Article 126f).

In Estonia, the procedure for conducting
financial investigations is regulated by Chapter
16" of the Estonian Code of Criminal Procedure,
titled «Proceedings for the Confiscation of
Means of Crime, Direct Object of Crime, and
Property Obtained by Criminal Meansy»'!.

Notably, this chapter allows for a financial
investigation to be conducted both during the
investigation of the primary criminal offense and
within a two-year period after the conviction in
the primary criminal case becomes final (Article
403").

In cases of particular complexity or extensive
circumstances related to confiscation, the
prosecution has the right to initiate the preparation
of'a confiscation request in separate proceedings.

Article 403? specifies the circumstances that
must be proven in the confiscation proceedings.

The  responsibility  for  establishing
these circumstances within the framework
of confiscation proceedings lies with the
investigative body, which is required to
submit a report to the prosecutor following the
investigative actions (Article 403).

In turn, the prosecutor may return the report
for further refinement to the investigative body,
terminate the confiscation proceedings due to the
impossibility of confiscation or lack of grounds,
or submit a confiscation request to the court.

Within the framework of confiscation
proceedings, a plea agreement process is allowed
(Clause 3, Article 403°).

If the confiscation proceedings are conducted
in parallel with the main criminal case, the court,
by its ruling, resolves the issue of confiscation
upon the prosecutor's request after the conviction
for the crime that serves as the basis for the
confiscation has come into legal force.

We support the views of some Kazakh
scholars [11; 12] that the structure of a financial
investigation may consist of sequential and
interrelated stages:

1) A parallel financial investigation
conducted alongside or within the framework of
a traditional preliminary investigation;

2) Pretrial proceedings for the confiscation
of property obtained by criminal means without
a court conviction;

https://eurcenter.net/wp-content/uploads/2020/09/Code-of-Criminal-

Procedure-of-the-Netherlands.pdf (dama o6pawenus: 02.07.2024).

1 Veonosno-npoyeccyanvnulit kodexc demonuu https://www.juristaitab.ee/sites/default/files/seaduste-tolked/%D0%A3%D0%9
3%D0%9E%D0%9B%D0%YE%D0%92%D0%9D%D0%IE-%D0%9F %D0%A0%D0%9E%D0%A6%D0%95%D0%A 1 %D0%
A1%D0%A3%D0%90%D0%9B%D0%AC%D0%9D%D0%AB%D0%99%20%D0%9A4%D0%9E %D0%94%D0%95%D0%9A

2%D0%A1%2021.03.2023.pdf (0ama obpawenus. 02.07.2024)
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3) Afinancial investigation based on a legally
binding conviction.

Thus, the introduction of parallel financial
investigations into Kazakhstan's criminal
procedure is a timely and necessary measure to
enhance the effectiveness of combating money
laundering and terrorist financing. A parallel
financial investigation will allow for the analysis
of financial flows and the identification of hidden
assets related to criminal activities alongside the
criminal investigation.

This approach contributes to a more
comprehensive disclosure of crimes and helps
establish the connection between criminal
actions and their financial consequences. This is
particularly important in the context of complex
financial schemes and international crime, where
traditional investigative methods may prove
insufficient.

Moreover, the implementation of parallel
financial investigations will create conditions for
improved coordination between law enforcement
agencies, financial institutions, and other
stakeholders. This will enhance cooperation
and information sharing, which, in turn, will
facilitate the faster and more effective detection
of financial crimes.

Conclusion

An analysis of the Law of August 28, 2009,
shows that it addresses not only issues related
to combating the legalization (laundering) of
proceeds from criminal activities but also the
financing of terrorism. The preamble of the Law
states that it establishes the legal framework
for countering the legalization (laundering)
of proceeds from criminal activities and the
financing of terrorism, as well as regulating
the relationships between financial monitoring
entities, authorized bodies, and other government
agencies in the Republic of Kazakhstan. The
Law also outlines mechanisms for implementing
targeted financial sanctions to prevent and combat
terrorism, its financing, and the proliferation of
weapons of mass destruction and their financing.

Since the issues addressed in the Law of
August 28, 2009, while related, are generally
distinct, itis proposed to adopt two separate laws:
«On Countering the Legalization (Laundering)
of Proceeds from Criminal Activities» and «On

Countering the Financing of Terrorism and the
Financing of the Proliferation of Weapons of
Mass Destructiony.

Another issue within this legal framework
is the definition of the beneficiary or beneficial
owner.

According to the glossary of special
terms used in the FATF Recommendations,
beneficiaries are defined as individuals or
groups of individuals who receive charitable,
humanitarian, or other types of assistance
through the services of non-profit organizations.

The glossary also provides a definition of a
beneficial owner, referring to the individual(s)
who ultimately owns or controls a customer
and/or the person on whose behalf a transaction
is conducted. This definition also includes those
who ultimately exercise effective control over a
legal entity or arrangement'?.

In addition, Kazakhstani legislation,
specifically Article 1 of the Law of August
28, 2009, defines a «beneficial owner» as an
individual who: directly or indirectly owns
more than twenty-five percent of the shares
in the authorized capital or placed (excluding
preferred and repurchased by the company)
shares of a client that is a legal entity; exercises
control over the client in another manner; or is
the person on whose behalf the client conducts
transactions with money and/or other assets.

The terms «beneficiary» and «beneficial
owner» are absent from the relevant Law of the
Republic of Kazakhstan dated August 31, 1995,
No2444 «On Banks and Banking Activities in
the Republic of Kazakhstan»!®, which we think
is illogical.

In Russian legislation, the definition
is identical to that in Kazakhstani law: a
«beneficial owner» is an individual who
ultimately, directly or indirectly (through third
parties), owns (holds a dominant interest of
more than 25 percent in the capital of) a client
that is a legal entity or has the ability to control
the actions of the client. The beneficial owner
of a client that is an individual is considered to
be that person, except in cases where there are
grounds to believe that the beneficial owner is
another individual'.

We agree with R.I. Akhmetshin, who indicates
that a beneficial owner is usually considered in

2 Pexomenoayuu QATD: Meducdynapoonsle cmanoapmol no RPOMUEOOCUCMEUI0 OMMbIBAHUIO 0eHe2, (DUHAHCUPOBAHUIO MeppO-

PpUBMa u PUHAHCUPOBAHUIO PACHPOCIPAHEHUS OPYIHCUS MACCO8020 YHuumodceHus https.//cbr.ru/Content/Document/File/132941/

St10-21 RU.PDF (0ama obpawenus. 22.06.2024).

3 3axon Pecnyonuxu Kazaxcman om 31 aseycma 1995 200a «O 6ankax u 6anxosckoil dessmenvrnocmu 6 Pecnyonuke Kazaxcmany
https://adilet.zan.kz/rus/docs/Z950002444_#z1454 (0ama obpawenus: 01.07.2024).

" @edepanvuwiii 3axon om 07.08.2001 N 115-D3 (peo. om 21.12.2021) «O npomusodeticmeuu neearuzayuu (Ommuléanuio) 0o-

X0008, NOJYUEHHbIX NPECMYNHbIM NYymeM, U uUHaAHCUposanuto meppopusmay. http://www.consultant.ru/document/cons_doc LAW
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several aspects: concerning corporate structure,
income, and property [13, c.43].

The approaches used in different branches
of legislation are not identical. Of all the areas
where the definition of a beneficial owner
is relevant at the national level, the Russian
Federation has primarily chosen the area of
anti-money laundering.

In international agreements on the avoidance
of double taxation, a beneficiary is considered
to be a legal or natural person who receives
income to which they have a substantive right'®.

According to T. Greenberg, the process of
identifying the ultimate beneficial owner is
quite complex. The identity of the true beneficial
owner and the source of their income are often
concealed, and the focus shifts to legal entities
such as corporations, trusts, foundations, and
limited partnerships. The use of intermediaries
can further complicate the process, and in some
jurisdictions, the legislation allows this by not
prohibiting banks from treating intermediaries
as owners in the absence or shortage of
information about the actual client. In banks
that use a threshold method for determining
beneficial ownership (e.g., where banks are
required to check only beneficial owners with
more than a 25% stake), politically exposed
persons may have more opportunities to
conceal their involvement. FATF conducted a
thematic study to identify vulnerability areas
in corporate finance for money laundering, as
well as risk factors that should help detect the
misuse of funds [14, ¢.54].

In accordance with Article 40 of the Civil
Code of the Republic of Kazakhstan «l. A
legal entity may be established by one or more
founders. 2. The founders of a legal entity may
be the owners of property or their authorized
bodies or persons, and in cases specifically
provided for by legislative acts, other legal
entities. At the same time, legal entities
that own property on the right of economic
management or operational management may

Authors’ contributions

be founders of other legal entities with the
consent of the owner or his authorized body,
unless otherwise provided by the laws of the
Republic of Kazakhstan. 3. The founders of
a legal entity may not have any advantages
over other participants of this legal entity who
are not its founders, except in cases provided
for by legislative acts of the Republic of
Kazakhstan» ',

Thus, a beneficial owner of a legal entity
can also be another legal entity. This means
that corporate structures can be interconnected
through ownership chains. In such cases, one
legal entity can be a beneficiary (recipient of
benefits) from another legal entity, creating
complex corporate networks.

For example, a holding company might own
shares in a subsidiary, making it the beneficial
owner of the assets and income of that
subsidiary. This structure can be used for tax
optimization, risk management, or enhancing
control over the business.

However, the presence of beneficial owners
in the form of legal entities also presents
challenges in terms of transparency and
accountability. Complex corporate structures
can make it difficult to identify the real owners,
increasing the risks of money laundering and
corruption. Therefore, many jurisdictions
require the disclosure of beneficial ownership
information, including cases where the
beneficial owner is another legal entity, to ensure
greater transparency in financial transactions
and combat financial crimes.

In light of the above, we propose to include
legal entities in the definition of «beneficial
owner» in the Law of August 28, 2009.

In this study, we were unable to cover all
issues related to combating money laundering
and terrorist financing. However, we plan to
address these topics in detail in our upcoming
articles. This will allow us to analyze current
issues more thoroughly and propose effective
solutions in the fight against financial crimes.

Salimov K.M. — collection, analysis, revision, design of literature, final approval for publication;
Nizami Y. - article concept, processing of data for the article, study of bibliographic sources,

transliteration.

32834/7f756f0b35149233 1 efccfd82ac51928dcf7bbea/ (dama obpawenua: 01.07.2024).

15 Kmo makoii 6enedpuyuap wiu 6enedpuyuapnoiii enadeney ¢ EC u Berukoopumanuu? https://imperiallegal.com/ru/media/articles/
who-is-a-beneficiary-or-a-beneficial-owner/ (0ama o6pawenus: 01.07.2024).

8 Ipasicoanckuti kodexc Pecnyonuxu Kazaxcman om 27 dexabps 1994 200a. Obwas uacme. https://adilet.zan.kz/rus/docs/

K940001000_ (oama obpawenus: 01.07.2024)
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