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Abstract. The study is dedicated to formulating recommendations for addressing an issue
arising from the first sentence of paragraph 3, Article 4 of the 1995 Constitution of Kazakhstan.
This provision presents a potential risk of the state violating the principle of pacta sunt servanda,
which is binding upon Kazakhstan under both customary international law and the law of treaties.
The position advanced in this study is based on the observation that the constitutional provision in
question, which addresses the priority of treaties in the event of a substantive conflict with domestic
law, is limited to ratified treaties and those equated to them. This is in contrast to Article 11 of the
1969 Vienna Convention on the Law of Treaties, which stipulates that ratification is merely one
of the means by which a state may express its consent to be bound by a treaty, alongside signature,
exchange of instruments constituting a treaty, acceptance, approval and accession. Therefore,
in cases of conflict between the provisions of national law and a treaty in force for Kazakhstan,
where consent was expressed by means other than ratification or its equivalents, the constitutional
provision in question would prevent national actors from applying the relevant treaty norm to
resolve a domestic legal matter (dispute). Consequently, this situation will lead to violations by
the state of Articles 26 and 27 of the 1969 Vienna Convention on the Law of Treaties.

As a result of the study, the author recommends eliminating from the legislation the reference
to a specific mean of expressing a state’s consent to be bound by a treaty — such as ratification —
when determining the precedence of treaties over domestic laws.

Keywords: primacy of treaties, pacta sunt servanda, domestic application of treaties, law
of treaties.
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Annomauusn. 3epmmey 1995 sncoinevr Kazaxcman Pecnyonukacet Koncmumyyusicoinviy 4-6aovl
3-mapmaevinoly OIpiHWI COUIEMIHEH MYbIHOAUMbBIH MACeLeHl ueuly OOUbIHULA YCLIHbIMOAp
azipneyee apuanzan. Ogan caiikec memaekem mapabvimen Kasaxcman ywin xanvikapaneix 20em-
2YPbIN JHCIHE XANLIKAPANbIK Wapmmap KYKblKmapsl mYpeblCblHaH MiHOemmi pacta sunt servanda
Ka2uoacvl OY3bLIYbIHbIY bIKMUMAL MyMKiHOIel 6ap. Makana maceneciniy cebedi XanviKapaivlk
wapm dcome YIAMMuIK 3aH epexceiepi apacblHOd MAblHAIbl KAKMbleblc 0012aH Ha20auoa
Koncmumyyus epesiceciniy mek pamughukayusaianean dcane o1apaa meyecmipiieer XaivlKapaiblk
wapmmapmer wekmeneminoiei Oonvin mawusiiaovl. Anaiioa 1969 dwcvlnzel  XanvlKapanivlk
wapmmap KyKwvlebl mypanvl Bena konsenyuscvinviy 11-6abvina catikec, pamughuxkayusnay — Kou
K010, Kabwlnoay, 6eKimy, Kocoliy dHcane maevl 6acka adicmepmen Kamap memiexem mapabvimen
XAnblKapanvlk wiapm miHoemminicine Kenicim 0in0ipyoiy 6ip eana 20ici. [{emex, YimmulK 3aH HCoHe
pamuurayusnayoan e3eeule He pamuurayusiayea meHecmipiieen maciioen o3eeuie mypoe
Kenicim 6indipineen Kazaxcmawn xanvikapanvlk wiapmol epedicenepi apacblHOd KauublibIKmap
bonean dHcagoatloa Kapaivln omvlpeaH KOHCMUNYYUSIbIK epedice YIMmmulK KYKblK CYObeKmiciHe
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natioa 06012aH KYKbIKMbIK KAMbIHACLIMbL (0ayovl) pemmey YWiiH XanblKaApanivlK Wapmmoly
MUicmi HOpMAacvlH KONIOAHY2a MYMKIHOIK bepmetioi. O3 KezezinOe, MYHOAl Hcazo0at mMemaexem
mapanviven 1969 ducvinzvl xanvikapanvlk wapmmap Kykviebl mypanvl Bena Konsenyuscvinviy
26 orcone 27-6anmapulHvlH OY3bLIYbIHA AbIN Keleol.

3epmmey KopbimulHObICHL pemiHde asmop XanblKapanslK wapmmaposly MemaieKen 3aH0apbl
AnObIHOAEbL OACLIMOBLIBIELIH AUKIHOAY Ke3iHOe pamupukayusiiay mapizoi XaiblKapaiblk wapm
MinOemminicine MemaeKkem Kenicimin OL10IpyOiH dHceKe MypPiH 3aHHAMAOAH AN MACMA) MYpPaibl
YCbIHbIM YCHIHAObI.

Tyiiinoi ce30ep: xanviKapaivlk wapmmap 6acblMObLIbIbL, pacta sunt servanda, XaniblKapaibik
wapmmapowvly MemMieKemiiniK KOIOAHbLIYbl, XAIbIKAPALLIK Wapmmap KyKbiavl.

HEKOTOPBIE BOITPOCBHI PEAJIM3AIINU PATUOUILINPOBAHHBIX
MEXIYHAPOIHBIX 1O0I'OBOPOB KA3AXCTAHA

9uiekdail ZKamobl1 KyaHblmraauyJibl
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Magsut Narikbayev University, e. Acmana, Pecnyonuxa Kasaxcman,; e-mail: zh _alekbay@
kazguu.kz; ORCID: https://orcid.org/0000-0002-3130-7617

Annomauyun. Hccnedosanue noceaueno K 6vblpabomke peKoMeHOayuli no peuleHuio
npobnemsl, 8bimeKkaloujeli U3 nepeozo npeonodcenus n.3 cm.4 Koncmumyyuu Kazaxcmana 1995
2004, CO2NACHO KOMOPOMY UMeemcs NOMeHYUaIbHAs 8EPOSAMHOCTb HaAPYULeHUs 20CY0apCcmeom
npunyuna pacta sunt servanda, aenaowuiics obszamenvHvim 0aa Kazaxcmana c¢ mouku
3peHUsi KaKk 00bIYHO20 MENCOVHAPOOHO20 Npasd, Max u npasa MeicOVHAPOOHbIX 002080PO8.
IIpeocmasnennas nozuyus ceésasana ¢ mem, 4ymo ommeyeHHoe nonoxcenue Koncmumyyuu ons
Vpe2ynuposanus 60npoca 0 NPUOAHUU NPEUMYUWECMBEHHOU CUNbL MEHCOVHAPOOHOMY 002080p)
Ha CIy4ail e20 co0epicamenbHO20 CMOIKHOBEHUS C HAYUOHATIbHbIM 3AKOHOM 02PAHUYUBAEMCSL
pamuuyupo8anHbIMU U NPUPABHEHHBIMU K HUM MeNCOYHAPOOHbIMU 002080pAMIU, 8 O 8peMs
Kak coenacho cm.ll Benckoil KoHBeHYUU O npase MeicOVHAPOOHbIX 002060pos 1969 2cooa,
pamughuxayus npedcmasisem cooou TUtb 0OUH U3 CNOCODO08 BbIPANCEHUSL CO2TACUS 20CYO0aPCMEa
Ha 00s3amenbHOCmb 0d He2o 002080pa HApPsAOYy € NOONUCAHUEM, OOMEHOM OOKYMEHMAMU,
obpasyrowumu 002060p, npuHamuem, ymeepicoeHuem u npucoeounenuem. CredogamenvHo,
8 cayuae HAnU4Us KOMMUSUU MeHCOY NOIONCEHUAMU HAYUOHAIbHO20 3AKOHA U OelCmeyioue2o
ons Kasaxcmana medsxcoynapoonozo 0ozogopa, coenacue HA KOMOPBIL 8bIPANCEHO UHLIM OMm
pamugpurayuy 1OO0 UHLIM OM NPUPABHEHHO20 K pamudukrayuu cnocobom, paccmampusaemoe
KOHCMUMYYUOHHOE NOLOMCeHUe He NO380MUM CYyObeKmy HAYUOHATbHO20 Npasa UCHONb308AMb
DENeBaAHMHYI0 HOPMY MEHCOVHAPOOHO20 002080pa OJISl YPe2yIUPOBAHUsL BHYMPUSOCYOAPCMBEEHHO20
obwecmeeHHo20 omHoweHuss (cnopa). B ceolo ouepedv, nododbnas cumyayusi npuseoem
K Hapywexuio co cmopoHvl 2ocyoapcmea cmameti 26 u 27 Benckoll KOHGeHyuu o npase
MeAHCOYHAPOOHBIX 002080pos 1969 200a.

B rauecmee umocosé ucciedosanus agmopom Ovlia npusedeHa pPeKoMeHOayus UCKIUUMb
U3 3aKOHOOAMENbCMBA CCHLIKY HA OMOENbHBIL CNOCOD BbIPAINCEHUS CONACUSL 20CYOapCmead Ha
00s13amenbHOCMb 0151 Heeo 002080pa KAK pamugpukayus npu onpeoeieHuu npeumyujecmeeHHoll
CUTIbL MEHCOYHAPOOHBIX 002080P08 Nepeo 3aKOHAMU 20CY0apcmad.

Kniouesvie cnosa: npumam  MmexncOyHapoOHbIX 002080pos, pacta sunt servanda,
BHYMPULOCYOAPCMBEHHOE NPUMEHEHUE MENCOYHAPOOHBIX 002080pP08, NPABO MeEHCOVHAPOOHBIX
002080p08.

DOI: 10.52026/2788-5291_2025_80_2_302

Introduction 3, Article 4 of the 1995 Constitution of Kazakh-
The analysis of the first sentence of paragraph  stan!, specifically the domestic prioritization of

"' The first sentence of paragraph 3, Article 4 of the Constitution of the Republic of Kazakhstan, adopted by national referendum on
August 30, 1995, as amended on June 8, 2022, states: “Treaties ratified by the Republic shall have priority over its laws” // URL:
https://adilet.zan.kz/rus/docs/K950001000 _ (date of reference: 1.01. 2025).
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exclusively ratified and equivalent treaties, rais-
es several issues. These issues are associated
with discrepancies between this provision and
the nature of international obligations, as well
as the potential violation of the norms estab-
lished by the 1969 Vienna Convention on the
Law of Treaties (hereinafter — the 1969 VCLT).
The concern arises because, when resolving the
question of granting priority to a particular trea-
ty in the event of a conflict with national laws,
the constitutional provision in question is limit-
ed to ratified and equivalent? treaties. However,
under Article 11 of the 1969 VCLT, ratification
is merely one of several means by which a state
may express its consent to be bound by a treaty,
alongside other means such as signature, ex-
change of instruments constituting a treaty, ac-
ceptance, approval, and accession. Consequent-
ly, in cases of conflict between the provisions
of domestic law and a treaty in force for Ka-
zakhstan, to which the state has consented by
a mean other than ratification or an equivalent
procedure, the first sentence of paragraph 3, Ar-
ticle 4 of the 1995 Constitution of Kazakhstan
would prevent legal authorities from applying
the relevant norms of the treaty to resolve do-
mestic legal dispute. This would constitute a
violation by the state of Articles 26 and 27 of
the 1969 VCLT, which stipulate the principle
of pacta sunt servanda and prohibition a state
from invoking its internal law as justification
for failure to perform a treaty obligation. For
instance, in the State Institution “Customs Con-
trol Department for the Aktobe Region™ versus
LLP “Brig™ concerning the settlement of debt
and fines on import duties for the import of malt
beer from Ukraine, the court denied the appeal
of the customs authority. It was established that
the Protocol (in force) on Exemptions from the
Free Trade Regime to the Agreement between
the Government of the Republic of Kazakhstan
and the Government of Ukraine on Free Trade,
dated September 17, 1994, to which Kazakh-
stan had consented through signature, could

not be prioritized over Article 331(2) of the
Customs Code of Kazakhstan®*, due to the Pro-
tocol’s lack of ratification®. Consequently, the
court’s failure to apply the norms of the treaty in
force for Kazakhstan constitutes a breach of the
aforementioned provisions of the 1969 VCLT.
In light of these considerations, this study aims
to develop recommendations for amending and
supplementing Kazakhstan’s legislation to ad-
dress the research problem outlined above.

Materials and methods

This research employed a comprehensive set
of sources, consisting of doctrinal instruments,
judicial practice, and legal acts related to do-
mestic application of treaties. The doctrine ana-
lyzed in this study is based on the works of au-
thors such as Hans Kelsen, Oliver Dorr, Kirsten
Schmalenbach, Mark Villiger, Anthony Aust,
Anthony O’Brien-Tomond, I.I. Lukashuk, B.I.
Osminin, S.Yu. Marochkin, N.I. Matuzov, and
A.N. Talalaev. The study also incorporates do-
mestic jurisprudence related to the application
of treaty norms, obtained from the BestProfi in-
formation system database. The legal acts used
for comparative legal analysis include the con-
stitutional provisions of Kazakhstan, Georgia,
Russia, and the Netherlands, which establish
the status and role of treaties within the national
legal frameworks of these states.

In conducting this research and pursuing
its objectives, we utilized an extensive set of
specialized legal methods. The comparative
legal method proved useful in examining con-
stitutional provisions on the primacy of trea-
ties in states that adhere to either monistic or
mixed approaches. Furthermore, the formal-le-
gal method was applied to analyze normative
resolutions issued by Kazakhstan’s Supreme
Court and Constitutional Court (Council). Le-
gal hermeneutics also played a crucial role in
determining the true meanings of legal terms,
achieved through interpretation based on both
legal acts and scholarly literature.

2 The second sentence of paragraph 2 of the Resolution of the Constitutional Council of the Republic of Kazakhstan
dated May 18, 2006, No. 2, “On the official interpretation of subparagraph 7 of Article 54 of the Constitution of the Republic
of Kazakhstan” states: “Treaties, the binding nature of which for Kazakhstan is established by normative legal acts on acces-
sion to treaties adopted by the highest representative body of the Republic exercising legislative functions (the Supreme Council,
the Parliament of the Republic of Kazakhstan) and by decrees of the President of the Republic of Kazakhstan having the force
of law, are equated with treaties ratified by the Republic of Kazakhstan” // URL: https://adilet.zan.kz/rus/docs/S060000002 _

(date of reference: 1.01. 2025).

3 The Resolution of the Aktobe Regional Court in case No. 24-9462009 dated August 27, 2009.

* Paragraph 2 of Article 331 of the Customs Code of the Republic of Kazakhstan dated April 5, 2003, No. 401 (repealed by
the Law of the Republic of Kazakhstan dated June 30, 2010, No. 298-1V) states: “Goods imported into the customs territory
of the Republic of Kazakhstan and originating from states forming a customs union or a free trade area with the Republic
of Kazakhstan, as well as goods exported from the customs territory of the Republic of Kazakhstan to these states and originat-
ing from the Republic of Kazakhstan, shall be exempt from customs duties” // URL: https://adilet.zan.kz/rus/docs/K030000401 _

(date of reference: 1.01. 2025).
° [bid., 3.
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Discussion and results

1. The Nature of the Constitutional Clause
on the Priority of Treaties

When treaties become part of the applicable
law and operate within the national legal frame-
work alongside state laws, there arises a necessity
for legal regulation regarding which will prevail
in the event of a conflict between the provisions
of a treaty and domestic law on the same issue.
This represents one of the characteristics of the
legal systems of countries adhering to monistic
or mixed approaches, which is typically regulat-
ed within a constitutional provision in one of the
following forms of monism: the primacy of in-
ternational law, the primacy of national law, and
partial primacy of both national and international
law. In this regard, Hans Kelsen argues that the
choice of one form of monism, from a legal per-
spective, is insignificant, while from a political
standpoint, the choice may be important as it re-
lates to the ideology of sovereignty [1, p. 447].
However, it is important to note that the practices
of states in selecting one form of monism vary
significantly.

From the perspective of the logic of the 1969
VCLT, one might conclude that the primacy lies
with a treaty in force for a state. The legal basis
for this form of monism stems from Article 27
of the 1969 VCLT, which establishes a prohi-
bition against invoking national law as a jus-
tification for a state’s failure to comply with a
treaty. According to Anthony O’Brien-Tomond,
Kelsen’s concept of the primacy of internation-
al law represents the most radical form of mo-
nism in international law and reflects the idea
of global democracy [2, p. 349]. It is perhaps
for this reason that states limit themselves to
establishing the primacy of only one source of
international law — treaties. Today, the primacy
of treaties over national law is upheld by con-
stitutional provisions in several countries that
adhere to monistic or mixed approaches, such
as Kazakhstan, Russia, the Netherlands, Co-
lombia, and others.

However, the primacy of treaties does not
imply an exclusive superiority of applicable
treaties over the entire legal system of a par-
ticular state, as states may interpret the priority
of treaties in a way that excludes their appli-

cation to the Fundamental Law (Constitution).
For instance, on July 10, 2008, the Supreme
Court of the Republic of Kazakhstan ruled that
in the event of a conflict between constitutional
provisions and treaties of the Republic of Ka-
zakhstan, the priority in application belongs to
constitutional norms®.

2. Definition of the Concept of “Priority”
Arising from the 1995 Constitution of Kazakh-
stan

The current wording of the first sentence of
paragraph 3, Article 4 of the 1995 Constitution
of Kazakhstan, which includes the term “priori-
ty”, states that “treaties ratified by the Republic
have priority over its laws™’. Special attention
should be drawn to the highlighted term, as its
content addresses most questions related to the
types of circumstances under which treaties are
applied domestically. In this regard, in 2000, the
Constitutional Council, in its ruling, clarified the
definition of the term “priority”, establishing that
the priority of ratified treaties over state laws im-
plies a situational superiority of the provisions of
such treaties in cases of conflict with the provi-
sions of laws®. In turn, a legal conflict is general-
ly understood as a disagreement or contradiction
between legal norms that govern the same or re-
lated legal relations [3, c. 225].

Based on the explanation provided by the
Constitutional Council, it is understood that
the first sentence of Paragraph 3 of Article 4 of
the 1995 Constitution of Kazakhstan can func-
tion solely under a specific set of circumstanc-
es, which also represent one type of condition
for the domestic application of treaties. At first
glance, one might assume that the specified
provision pertains only to cases involving con-
tradictions between the provisions of a ratified
treaty and domestic law. However, it is also
important to consider cases concerning the ex-
istence of relevant norms for regulating social
relations within a ratified treaty, in the absence
of such norms in national law. For instance, the
existing bilateral treaties on the avoidance of
double taxation and the prevention of tax eva-
sion concerning income and capital taxes, of
which Kazakhstan has 53°, primarily regulate
provisions that, by their nature, do not exist and

¢ Normative Resolution of the Supreme Court of the Republic of Kazakhstan “On the Application of the Norms of Treaties of the Re-
public of Kazakhstan” dated July 10, 2008, No. 1 // URL: https://adilet.zan.kz/rus/docs/P08000001S _ (date of reference: 1.01. 2025).

7 Ibid., 1.

8 Paragraph 3 of Section 2 of the Motivational Part of the Constitutional Council of the Republic of Kazakhstan's Resolution “On
the Official Interpretation of Paragraph 3 of Article 4 of the Constitution of the Republic of Kazakhstan” dated October 11, 2000,
No. 18/2. // URL: https://adilet.zan.kz/rus/docs/S000000018 _ (date of reference: 1.01. 2025).

? State Revenue Committee of Kazakhstan. Conventions on the Avoidance of Double Taxation and the Prevention of Tax Evasion
concerning Income and Capital Taxes. // URL: https://www.gov.kz/memleket/entities/kgd/press/article/details/1574?lang=ru (date

of reference: 1.01. 2025).
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cannot, in principle, be included in the laws of
the state. The clarification regarding the nature
of the term “priority” in the context of the re-
lationship between national law and treaties of
Kazakhstan enables us to assert that the norms
of ratified treaties take precedence or apply in
lieu of national law when, firstly, there is a con-
tradiction between the provisions of a ratified
treaty and domestic law on the same issue, and
secondly, the relevant norm is absent from do-
mestic law but is present in the ratified treaty.

3. Violation of Articles 26 and 27 of the 1969
Vienna Convention on the Law of Treaties

The issue at hand has its roots in the era of
the first Constitution of independent Kazakh-
stan. Specifically, Article 3 of the Constitu-
tion of Kazakhstan, adopted by the Supreme
Council of the Republic of Kazakhstan on Jan-
uary 28, 1993 (hereinafter referred to as the
1993 Constitution of Kazakhstan), limited the
preferential force of international legal acts
over state laws solely to the domain of human
rights'’. In other words, the 1993 Constitution
of Kazakhstan prioritized treaties and decisions
of international organizations regarding human
rights and freedoms, irrespective of the mean
in which consent was expressed, whereas the
current Constitution of Kazakhstan, adopted in
1995, grants primacy to ratified' treaties and
those equivalent'? to them. Consequently, it is
reasonable to argue that, regarding the content
of Article 3 of the 1993 Constitution of Kazakh-
stan, when a court or an executive authority ad-
dresses a specific dispute and encounters a con-
flict between the relevant provisions of national
law and an applicable treaty that does not pertain
to human rights and freedoms, the court or ex-
ecutive authority would have been compelled to
disregard and ignore the provisions of the appli-
cable treaty. Such a situation would constitute a
violation of the principle of pacta sunt servan-
da, as enshrined in Article 26 of the 1969 VCLT,
which states that “every treaty in force is binding

upon the parties to it and must be performed by
them in good faith”". It is evident that there has
not been a specific case in which the provisions
of an applicable treaty were ignored under the
aforementioned circumstances in the context of
Article 3 of the 1993 Constitution of Kazakh-
stan, as the first indications of any references by
courts to international legal instruments began to
emerge only in 20084, This can be justifiably ex-
plained by the adoption of the Supreme Court’s
normative resolution on July 10, 2008, No. 1,
“On the Application of the Norms of Treaties of
the Republic of Kazakhstan”.

The change in the legal basis for granting pri-
ority to international human rights treaties (Ar-
ticle 3 of the 1993 Constitution of Kazakhstan)
to the mean of expressing consent, such as rati-
fication (first sentence of Paragraph 3 of Article
4 of the 1995 Constitution of Kazakhstan), did
not resolve the existing issue and, rather, led to
a real precedent whose outcome violated several
articles of the 1969 VCLT. In the State Institu-
tion “Customs Control Department for the Ak-
tobe Region” versus LLP “Brig”" related to the
settlement of debt and penalties on import duties
for importing malt beer from Ukraine by LLP
“Brig”, the court rejected the appeal by the cus-
toms authority, having established that the en-
forcement of the current Protocol on Exemptions
from the Free Trade Regime as part of the Agree-
ment between the Government of the Republic
of Kazakhstan and the Government of Ukraine
on Free Trade dated September 17, 1994, by
officials of the Aktobe Department of Customs
Control, was illegal due to its lack of ratification,
per the first sentence of Paragraph 3 of Article
4 of the 1995 Constitution of Kazakhstan. The
noted Protocol, being a treaty under Article 2 of
the 1969 VCLT, stipulates that “the protocol is
an integral part of the Agreement and enters into
force simultaneously with the said Agreement™'®
which is indeed what occurred following the
signing of the Protocol and the entry into force of
the main Agreement. Consequently, the Protocol

10" Article 3 of the Constitution of the Republic of Kazakhstan, adopted by the Supreme Council of the Republic of Kazakhstan
on January 28, 1993, states: “International legal acts on human and civil rights and freedoms recognized by the Republic of
Kazakhstan take precedence over its national laws within the territory of the Republic” // URL: https://adilet.zan.kz/rus/docs/

K930001000 _ (date of reference: 1.01. 2025).
" Ibid., 1.
2 Ibid., 2.

B3 Article 26 of the Vienna Convention on the Law of Treaties, adopted on May 23, 1969, states: “Every treaty in force is binding
upon the parties to it and must be performed by them in good faith” // URL: https://www.un.org/ru/documents/decl_conv/conven-

tions/law_treaties.shtml (date of reference: 1.01. 2025).

" IS BestProfi. Judicial practice. // URL: https://bestprofi.com/ (date of reference: 1.01. 2025).

I Ibid., 3.

16 Paragraph 1, Article 3 of the Protocol on Exemptions from the Free Trade Regime to the Agreement between the Government of
the Republic of Kazakhstan and the Government of Ukraine on Free Trade dated September 17, 1994 // URL: https://online.zakon.
kz/Document/?doc_id=1017403&pos=3,-108#pos=3,-108 (date of reference: 1.01. 2025).
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became binding on Kazakhstan from both the
perspective of national legislation'” and the 1969
VCLT™. Unfortunately, the Court, in violation of
international law and illegitimately' under Para-
graph 3 of Article 4 of the 1995 Constitution of
Kazakhstan, deemed that the Protocol, due to a
conflict with Paragraph 2 of Article 331 of the
Customs Code of Kazakhstan®, could not take
priority over it and therefore could not be applied
in the resolution of the dispute due to its lack of
ratification®'. The customs authority’s inability to
apply the provisions of a valid treaty represents a
violation by the state of Articles 26 and 27 of the
1969 VCLT, which establish the principle of pac-
ta sunt servanda and prohibit recourse to provi-
sions of domestic law as justification for a state’s
failure to perform its obligations under a treaty.
In turn, interpreting the content of Article
26 of the 1969 VCLT - the principle of pac-
ta sunt servanda — it should be understood that
regarding both international and domestic pub-
lic relations, any treaty in force is binding on
its participants and must be performed in good
faith, regardless of the mean in which consent
was expressed. In other words, all treaties of
Kazakhstan should have equal legal force, ir-
respective of the mean used to express consent
to their binding nature. Accordingly, a treaty
for which the state’s consent to be bound was
expressed through accession, signature, accep-
tance, ratification, or any other means must have
a similar legal effect as that of a ratified treaty
within the context of the 1995 Constitution of
Kazakhstan. Also, it is important to highlight
that pacta sunt servanda is to be applied without
any exceptions regarding all treaties, including
their annexes and amendments [4, p. 365].
Regarding the aforementioned understand-
ing of the nature of international obligations, L.1.
Lukashuk rightly notes that “a state must struc-
ture its legal system in such a way as to ensure
the fulfillment of international obligations” [5,
c. 266]. A.N. Talalaev, like most specialists in
international law, believes that the 1969 VCLT
does not address the procedures for fulfilling
international obligations, as their implemen-

tation is an internal matter for each sovereign
state [6, c. 64]. Nevertheless, the author argues
that when implementing the norms of treaties,
the primary indicator of compliance is the out-
come, which should be directly covered by the
fulfillment of the treaty [6, c. 64].

Holding a similar position, B.I. Osminin notes
that “the circumstance that some treaties are
given priority in application over national laws
and regulations, while others do not enjoy such
priority, is not of fundamental importance from
the perspective of international law” [7, c. 338].
Further elaborating on his position, B.I. Osminin
asserts that “all treaties in force are equally bind-
ing on the state” [7, c. 338]. The author also be-
lieves that “the priority application of the rules of
a treaty should not depend on the level at which
the decision to consent to the treaty’s binding na-
ture was made” [7, c. 350].

Regarding the illegitimacy of prioritizing
only ratified treaties, a number of authors hold
an opposing view. For instance, S.Yu. Maroch-
kin believes that “courts cannot justify their de-
cisions based on international intergovernmental
or interagency agreements to the detriment of
federal law” [8, c. 27]. Furthermore, according
to V.M. Shumilov, the provisions of interagency
agreements do not possess and should not pos-
sess priority over domestic law norms [7, c. 351].
Certainly, the aforementioned does not imply that
intergovernmental and interagency treaties can-
not be ratified. Such a position arises from the
widespread practice of governments entering into
memoranda of understanding (MOUs), which,
under the 1969 VCLT, are not considered as trea-
ties since MOU s are not governed by internation-
al law. Anthony Aust defines a “memorandum of
understanding” (MOU) as “an instrument con-
cluded between states which they do not intend
to be governed by international law (or any other
law) and, consequently, is not legally binding” [9,
p. 32]. In this sense, if the provision of an MOU
contradicts a provision of national law, the MOU
will not prevail over the national law provision
due to the absence of international obligations in
the text of the agreement.

7 In the context of this paragraph, the main treaty — the Agreement between the Government of the Republic of Kazakhstan and
the Government of Ukraine on Free Trade dated September 17, 1994 — was ratified by Decree No. 2216 of the President of the
Republic of Kazakhstan on April 20, 1995, and entered into force following an exchange of notes on October 19, 1998, in accor-
dance with Article 13 of the Agreement and Article 23 of the Law of the Republic of Kazakhstan No. 54 dated May 30, 2005, “On

Treaties of the Republic of Kazakhstan”.

8 See Paragraph 1(a) of Article 12, Paragraph 1(a) of Article 14, and Article 26 of the 1969 Vienna Convention on the Law of
Treaties // URL: https://www.un.org/ru/documents/decl_conv/conventions/law_treaties.shtml (date of reference: 1.01. 2025).

9 In the context of this paragraph, the main treaty — the Agreement between the Government of the Republic of Kazakhstan and
the Government of Ukraine on Free Trade dated September 17, 1994 — was ratified by Decree No. 2216 of the President of the
Republic of Kazakhstan on April 20, 1995. This means that both the Agreement itself and the Protocol, which is an integral part
of the Agreement, took precedence over national laws, in accordance with Article 3 of the Protocol.

2 Ibid., 4.
2l Ibid., 3.
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It should also be acknowledged that this ten-
dency would be unsuccessful when a state ap-
pears before international judicial bodies, as, ac-
cording to Article 27 of the 1969 VCLT, a state
may not invoke its national law as justification
for failing to fulfill a treaty. Consequently, this
could discredit the state’s image and authority
before the international community in terms of
its understanding of the nature of international
obligations.

It is worth recalling that, in addition to the
principle of pacta sunt servanda, the case of the
State Institution “Customs Control Department
for the Aktobe Region” versus LLP “Brig” was
also distinguished by the state’s violation of
Article 27 of the 1969 VCLT. This provision
prohibits a state party from invoking its domes-
tic law as a justification for failing to fulfill its
obligations under a treaty. As noted in the com-
mentary on the 1969 VCLT by Oliver Dorr and
Kirsten Schmalenbach, the primary purpose of
Article 27 is to reaffirm the fundamental princi-
ple of pacta sunt servanda, under which treaties
must be performed in good faith. Thus, Article
27 precludes the most common excuse for the
non-performance of a treaty — that is, the incon-
sistency between its provisions and the state’s
domestic legislation [10, p. 453]. Consequent-
ly, the court’s refusal to apply the treaty on the
grounds of its non-ratification with a reference
to national law is regarded as a violation of Ar-
ticle 27 of the 1969 VCLT.

4. Constitutional Clauses of States Follow-
ing Monistic or Mixed Approaches Regarding
the Primacy of Treaties

This part of the study will analyze the con-
stitutions of countries that go beyond merely
ratified treaties in determining what takes pre-
cedence when conflicts arise between the provi-
sions of a treaty and domestic law on the same
subject.

Areview of the Constitution of Georgia indi-
cates that its stance on the relationship between
treaties and national law does not reflect the
challenges found in domestic legislation. Ac-
cording to Article 4, Paragraph 5 of the Geor-
gian Constitution, “treaties of Georgia that do
not conflict with the Constitution or constitu-
tional agreements shall hold superior legal au-

thority over domestic legal acts”*. This provi-
sion implies that any treaty, as long as it does
not contradict the Constitution and regardless
of the mean of consent, has priority over na-
tional laws in the event of a conflict

The Russian Constitution follows a similar
approach to that of Georgia regarding the pri-
ority of treaties. Article 15, Paragraph 4 of the
Russian Constitution stipulates that “if a treaty
of the Russian Federation establishes rules dif-
ferent from those provided by law, the rules of
the treaty shall prevail”®. The content of this
provision suggests that it de jure fulfills the
principle of pacta sunt servanda by the state
and does not impose any discrimination on the
implementation of treaty obligations based on
the specific mean of expressing consent to be
bound by a treaty, such as ratification.

An intriguing formulation regarding the pri-
macy of treaties over national laws, regardless
of the method of expressing consent to be bound
by a treaty, is established in the Constitution of
the Netherlands. Article 94 of the Dutch Consti-
tution states that “existing legal provisions shall
not be applied if their application contradicts
the generally applicable provisions of treaties
and acts of international organizations™*. In
other words, this provision directly indicates
the non-application of national laws that con-
flict with treaties of the Netherlands.

5. The State Approach to Addressing the Pri-
ority of Non-Ratified Treaties Concluded Be-
fore the Adoption of the 1995 Constitution of
Kazakhstan and/or Those Not Stipulating Rati-
fication as a Condition for Entry into Force

The emergence of a different type of prob-
lem regarding the preferential force of non-rat-
ified treaties concluded before the adoption of
the 1995 Constitution of Kazakhstan, and that
do not stipulate ratification as a condition for
their entry into force, was quite expected. This
pertains to the 1961 Vienna Convention on Dip-
lomatic Relations, the 1963 Vienna Convention
on Consular Relations, the 1969 Vienna Con-
vention on the Law of Treaties, and others, for
which Kazakhstan expressed consent through
accession. On September 11, 2000, the Prime
Minister of Kazakhstan addressed the Consti-
tutional Council regarding this issue®. Addi-

2 Article 4, Paragraph 5 of the Constitution of the Republic of Georgia (Parliament of the Republic of Georgia, 24/08/1995) //
URL: https://matsne.gov.ge/ru/document/view/30346?publication=36 (date of reference: 1.01. 2025).

# Article 15, Paragraph 4 of the Constitution of the Russian Federation (adopted by nationwide voting on December 12, 1993,
with amendments approved during the nationwide vote on July 1, 2020) // URL: http.://duma.gov.ru/legislative/documents/consti-

tution/ (date of reference: 1.01. 2025).

2 Article 94 of the Constitution of the Kingdom of the Netherlands, 2018 // URL: https://www.government.nl/documents/re-
ports/2019/02/28/the-constitution-of-the-kingdom-of-the-netherlands (date of reference: 1.01. 2025).
23 Resolution of the Constitutional Council of the Republic of Kazakhstan “On the Official Interpretation of Paragraph 3 of Article
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tionally, arising from the context of the afore-
mentioned issue, a group of deputies from the
Parliament of Kazakhstan raised another ques-
tion on April 26, 2006: “Are there differences
between the law on the ratification of a treaty
and the law on accession to a treaty subject to
ratification”?

When analyzing the Resolutions of the Con-
stitutional Council of Kazakhstan dated Octo-
ber 11, 2000, “On the Official Interpretation
of Paragraph 3 of Article 4 of the Constitution
of the Republic of Kazakhstan”, and May 18,
2006, “On the Official Interpretation of Sub-
paragraph 7) of Article 54 of the Constitution
of the Republic of Kazakhstan”, the concept of
“non-ratified treaties equated to ratified treaties”
emerged. It can be observed that that a broader
scope in addressing the aforementioned issue is
established in Paragraph 2 of the Constitutional
Council’s Resolution of May 18, 2006, which
states that “treaties, the binding nature of which
for Kazakhstan is established by normative le-
gal acts on accession to treaties adopted by the
highest representative body of the Republic
exercising legislative functions (the Supreme
Council, the Parliament of the Republic of Ka-
zakhstan) and by decrees of the President of the

Republic of Kazakhstan that have the force of
law, are equated to the treaties ratified by the
Republic of Kazakhstan™?’.

Conclusion

In concluding the analysis of the issue re-
garding the prioritization of exclusively ratified
and equated treaties within the legislation of
Kazakhstan, the following recommendations
are proposed:

- The term “ratified” should be removed from
the wording of the first sentence of Paragraph
3 of Article 4 of the 1995 Constitution of Ka-
zakhstan, and it should be revised as follows to
avoid violating Articles 26 and 27 of the 1969
VCLT: “Treaties of the Republic of Kazakhstan
shall have priority over its laws”.

- References to specific mean of expressing
the state’s consent to be bound by a treaty, such
as ratification, should be excluded from the
formulations of other legislative provisions de-
rived from the first sentence of Paragraph 3 of
Article 4 of the 1995 Constitution of Kazakh-
stan. This adjustment is necessary for accurate-
ly determining the preferential status of treaties
over national laws.
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