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Abstract. The article is devoted to the analysis of tax planning as the main tool of tax liability
management and the necessity of its detailed normative-legal regulation in the legislation in order
to distinguish between legitimate tax behavior of taxpayers and tax offenses. In the conditions of
globalization of the economy, constant changes in tax legislation and practice of law enforcement,
the issues of tax planning acquire special importance for the effective organization of financial
and economic activities of physical and legal entities. Tax planning by its very structure is a
rather complex behavior of a taxpayer, as it includes a number of different actions related to
the taxpayer’s assessment of all possible variants of his expected tax liabilities depending on
the decisions taken by him in the course of his financial and economic activities. The essence
of tax planning is the development of a set of measures aimed at the development and adoption
of managerial decisions in the field of finance of the organization in order to optimize its tax
expenditures by legal methods. However, despite the opportunity to use legal methods of tax
planning, taxpayers use «borderline» methods of tax planning, which are on the verge of a tax
offense, or illegal methods to optimize tax liabilities. Based on the analysis of international and
national tax legislation, as well as practices regulating issues of legal and illegal behavior of the
taxpayer in the implementation of tax planning of its financial and economic activities, the authors
have analyzed the types of tax behavior used by the taxpayer in the planning of its financial and
economic activities, identified the peculiarities and characteristics of legal and illegal methods
of tax planning, as well as determined the definition of legal and illegal methods of tax planning.
In the course of the study, the authors proposed recommendations for the improvement of tax
legislation.

Keywords: tax planning, financial and economic activities, optimization of tax burden, tax
offenses, tax loopholes.

! Author for correspondence

82



FPAXXOAHCKOE U TPAXOAHCKO-MNMPOLIECCYAIIbHOE MPABO

CAJIBIK TOJIEYIILJIEPAIH 3AHAbI CAJIBIKTBIK
MIHE3-KYJIKbI MEH CAJBIKTBIK KYKBIK BY3YIIBLIBIKTAP/IbI
AXKBIPATY MAKCATBIHJIA CAJIBIKTBIK )KOCITAPJIAY
"KOHE OHbI 3BAHHAMA JIA HOPMATHUBTIK-KYKBIKTBIK
PETJIAMEHTTEY KAKETTLIITT

Tomupuc Caiinayopna Cmaryinosa

LL.M., Kacnuii Kozamowix ynusepcumeminiy 1 Kypc dokmopanmul; Aimamesl K.,
Kaszaxcman Pecnyonuxacul,; e-mail: tomiris0103@mail.ru; ORCID:
https://orcid.org/0000-0002-0922-8146

EBrennii Bukroposu4 Ilopoxos

3an evinvimoapuvinbiy dokmopul, Kacnuii KoeamowlK yHugepcumeminiy « O0iiemy
KM npodgheccopui, Kapoicol sicane canvix xyxvizol F3U oupekmopul, Anmamol K.,
Kaszaxcman Pecnybnuxacoel, e-mail: yevgeniy.porokhov@unius.kz; ORCID:
https://orcid.org/0000-0002-6758-1730

Annomauusn. bynmaxana canblKmulKiHcocnapiayovl CaivblKmvlK MiHOemmemenepoibackapyobiy
Manbl30bl KYpanvl peminoe HCoHe CanblK meoJeyuinepoiy 3aHobl CATbIKMbIK MIHe3-KYIKbl MeH
CanvlKmulK  KYKbIKOY3YUIbLILIKIMAPObl — AdXChlpamyaa 0aelmmanzan OHbl — e2xceli-me2oicelini
HOPMAamusmixk-KyKblKmolK pemmeyoiy Kadcemminicin manoayed apHani2aH. IKOHOMUKAHLIH
2aNAMOAHYbL, CATILIK 3AHHAMACHIHbIY MYPAKmyl 632epicmepi MeH KYKblK KOJLOAHY NPAKMUKACLIHbIH
e32epyi Ha20aublHOA CAILIKMbIK JHCOCNAPIAYy Macelelepi dceKe JHCoHe 3aHO0bl MYA2AndpOblH
KAPACHLILIK-IKOHOMUKANBIK KbI3MEMIH MUiMoi YublMOoacmslpy Vi epeKuie Manvl3ed ue O0bln
omuip. CanbiKmulK dHcocnapiay 63iHiH KYpulLiblMbl OOUbIHULA CATbIK MOAEeYULIHIY Kypoeni MiHes-
KYIKbL 0016In Mabwiiaosl, cebedi o1 canvlk meoneyuiHiy KapiColiblK-IKOHOMUKALLIK Kbl3MemiH
Jcyzeze acvlpy OaApulcbiHOa KAObLIOAAH wlewiMoepine Oauianblcmsl OO0NAUAK CATbIKMbIK
MiHOemmemenepiHiy 0apivlK MyMKIH HYCKAIAPbIH 0A2anayea Kamvlcmvl mypii ic-apekemmepoi
Kammuowvl. CanvlKmvik HCOCHAPAAYOblY MIHI — 3aHObl 20iCMEPMEH CANbIKMbIK UWbIebIHOAPObl
OHMAUNAHOBIPY MAKCAMBIHOA YUBIMHBIY KAPXHCbL  CANACHIHOA  OACKAPYWBLILIK — Wewimoep
Kaowii0ay scane a3ipneyee 6AblMmanan ic-uapanap KeuleHin a3ipney 6onvin maowvliadvl. Anaiioa,
CANILIKMBIK HCOCNAPIAYOblH 3aHObL 20iCMepPiH KON0AHY2a MYMKIHOIK OOJI2AHbIHA KAPAMACMAH,
canvlk mejeyulinep «UWeKapaivlky CalblKmulK JHCOCNapiay a0icmepiH, AHU CANbIKMbIK
KYKbIKOY3YUIbLIbIKNEH UleKmecemin Hemece 3aHCbl3 20icmepoi Kon0anyoa. XanvlKapaivlk JHCIHe
YAMMblK CANbIK 3aHHAMACHIH, COHOAU-AK CANbIK MONEYULIHIH CATLIKMBIK HCOCRAPIAy 6apbiCblHOa
3anObl JHCOHE 3AHCHI3 MIHE3-KYIKbIMeH OailanbiCmul Macenenepoi pemmetmin madxicipudeni
manoay Hezizinoe asmopiap caublk moaeyuliHiy KapHColiblK-9KOHOMUKANLIK KbI3MEMIH HCOCNaAPAay
Ke3iHoe KONOAHAmbIH CalbIKMblK MIHe3-KYIbIKMbIY MYplepit, 3aH0bl HCIHE 3AHCbI3 CANbIKMbIK
arcocnapnay 20icmepiniy aublpvlM Oeneinepi MeH epeKuenikmepin aHblKman, COHOAU-ax 3aHobl
CanvlKMblK MiHe3-KYIblK NeH CANbIKMbIK KYKbIKOY3YUbLIbIK APACbIHOARbL UUeKaApaod OPHALACKAH
CANLIKMBIK HCOCNAapiay 20icmepiniy asacvln bencinedi. 3epmmey 6APbICLIHOA ABMOPIAD CATLIK
3AHHAMACHIH JHCEMINOIpyee KAmvlCmbl YCbIHbICMAp 23ipaeo.

Tyiiinoi co3dep: canvlKmulK HCOCNAPNAY, KAPIHCHLIbIK-IKOHOMUKANLIK Kbl3Men, CATbIKMbIK
aAybIPMNAIbLIKMsl OHMALLIAHObIPY, CATBIKMBIK KYKbIKOY3VUbLIBIKMAD, CATbIKMbIK mecikmep.
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Annomayusn. Jlannas cmamvs NOCESWEHA AHAIU3Y HATO206020 NIAHUPOBAHUS KAK
8aVICHeLULe20 UHCMPYMEHMA YNPAGIEeHUs. HAL0208bIMU 00S3aMeNbCmeamu U HeoOX00UMOCmu e2o
0emanbHoll HOPMAMUBHO-NPABOBOT pe2laMeHmMayull 8 3aKOHOOAMEeNTbCMEE C YElblo PA3CPAHUYEHUSL
APABOMEPHO20 HANI0208020 NOBEOCHUS HANO2ONIAMENbUUKOS U HALO208bIX NPABOHAPYULEHU.
B ycnosusx enobanuzayuu 3KOHOMUKU, NOCMOSAHHBIX USMEHEHUU HAl0208020 3AKOHOOAMeNbCmaa
U NPasonpuMeHUmenbHOU NPAKMUKU 80NPOCHL HALO208020 NIAHUPOSAHUS NPUOOpemaim ocoboe
3Hauenue 071 IPPHeKMmuHOU OP2aHU3AYUU PUHAHCOBO-XO3AUCTBEHHOU 0esIMENbHOCMU (DUUYECKUX
u ropuouveckux auy. Hanoeoeoe nianuposanue no ceoeti cmpykmype A61emcsi 00CHAMOYHO
CILOJICHBIM NOBEOEHUEM HANOLONAAMENbUUKA, MAK KAK 8KI0YAem 6 ceOsl psid PA3TUUHbIX OelCmeutl,
CBA3AHHBIX C OYEHKOU HANO2ONAAMENUSUKOM BCEX BOIMONCHBIX 8APUAHNOB CEOUX NPEONONAcAeMbIX
HAI0208bIX 00S3AMENbCME 8 3A6UCUMOCHIU 0N NPUHUMAEMBIX UM PEUleHUll 8 X00€e 0CYULeCMEIeHUs.
ceoell punancoso-xozaucmeenHou oesmenvrocmu. Cymov HA0208020 NAAHUPOBAHUS 3AKTIIOUAETNCS 8
8bIpabomKe KOMNIEKCa MePONPUSMULL, HANPABIEHHbIX HA NOO20MOBKY U NPUHAMUE YAPAGIEeHUeCKUX
pewienutl 6 obnacmu QUHAHCO8 OP2AHU3AYUU C Yelbl0 ONMUMUZAYUU €€ HANO208bIX PACX0008
3aKkoHHbIMU Memooamu. OOHAKO HeCMOMPS HA UMEIOUYIOCS BO03MONCHOCIb NPUMEHAMb 3AKOHHbIE
Memoobl HAL0208020 NAAHUPOBAHUS, HATIO2ONIAMETbUWUKYU UCNONb3YVIOM «NOZPAHUYHBIE) MemOoObl
HAI02068020 NIAHUPOBAHUS, HAXOOAUUEC HA CPAHU C HANO208bIM NPABOHAPYIULEHUEM, UTIU HE3AKOHHbLE
Memoobl ONMUMU3AYUU HATI0208bIX 00s3amenveme. Ha ocnose amanuza medxncoyHapoonozo
U HAYUOHANLHO20 HANO208020 3AKOHOOAMENbCMEA, d MAKN’CE NPAKMUK, Pe2yIupyrouux 60npochl,
CBA3AHHbBLECNPABOMEPHBIMUHENDABOMEPHBIMNOBEOECHUEMHATLO2ONIAMETbUUKANPUOCY W ECNBTIeHUU
HAI0206020 NIAAHUPOBAHUSL CE0€ll (PUHAHCOBO-XO3SUCMEEHHOU OesIMeTbHOCMU aA8Mopamu ObLIU
NPOAHATUZUPOBAHBL BUObL HAO208020 NOBEOCHUS], KOMOPOE UCHONb3YeN HAO2ONIAMENbUUK NPU
NAAHUPOBAHUU CBOEll (DUHAHCOBO-XO3SUCMBEEHHOU OesIMENIbHOCMU, BbISGIEHbL OMIUYUMETbHbLE
0cobeHHoCcmuU U Yepmuvl NPABOMEPHBIX U HENPABOMEPHBIX MEMOo008 HAL0208020 NIAHUPOBAHUS, d
MaKice onpeoenén cocmas Memooos HanN0208020 NIAHUPOBAHUS, HAXOOAUWUXCS HA SPAHU MeHCOY
NPABOMEPHBIM HAJIO208bIM NOBEOeHUeM U HAL0208bIM NpABOHAapyuleHuem. B xo0e nposedénnozo
uccne0o8anus agmopamu ObLIU NPedLoNHCeHbl PEKOMEHOAYUU NO COBEPULEHCTNBOBAHUIO HATI0208020
3aKOHOOAMeNbCMaa.

Knwuesvle cnosa: mnanocogoe nianuposanue, QUHAHCOBO-XO3ANUCBEHHASL OesMeIbHOCb,
ONMUMUAYUSL HATIO208020 DPEMEHU, HANO208bLE NPABOHAPYUIEHUS], HALO208ble JIA3EUKIL.

DOI: 10.52026/2788-5291_2025_80_2_82

Introduction and no official definition, today tax planning
One of the key concepts of financial and 1is an integral part of both the general planning
economic activity of individuals and legal process of financial and economic activity, and
entities is tax planning. Despite the fact that the in the process of its direct realization.
term “tax planning” has no legal consolidation Tax planning is a rather complex in its
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structure behavior of the taxpayer, as it includes
a number of different actions related to the
assessment by the taxpayer of all possible
variants of its expected tax liabilities depending
on the decisions taken by it in the course of its
financial and economic activities.

In general, tax planning is a legitimate
behavior of taxpayers. The purpose of tax
planning, as noted by Bespalov M.V,, is to
optimize tax payments, minimize tax losses for
a particular tax or a set of taxes, increase the
volume of working capital, increase the real
opportunities for further development of the
organization, increase the level of efficiency of
its research [1].

Considering that tax planning is carried
out within the framework of financial and
economic activities of the taxpayer, which are
usually regulated by private law, before the tax
liability arises, the general rule of private law
applies to tax planning: “Everything that is not
forbidden is permitted”. In this regard, the state
should be more concerned about the definition
in punitive branches of law, in the objective side
of the elements of administrative and criminal
offenses of those illegal actions of the taxpayer,
which from the point of view of protection of
the mechanism of taxation is prohibited by
law at the stage of implementation of financial
and economic activities of the person before or
during the execution of its tax obligations (in
the determination of the objects of taxation,
calculation and payment of taxes and submission
of tax returns). Therefore, there is no urgent
need to strictly formulate the concept and
specifically define the content of tax planning
carried out by the taxpayer independently and
at its own discretion within the legal framework
without violating the prohibitions established
by law. However, in order to clearly distinguish
between lawful and unlawful conduct of
a taxpayer in the performance of its tax
obligations, the general contours of tax planning
as a lawful activity of a taxpayer should also be
outlined. The right of everyone to freedom of
entrepreneurial activity, free use of property for
any lawful entrepreneurial activity, provided for
in paragraph 4 of Article 26 of the Constitution
of the Republic of Kazakhstan?, should be
supplemented by the right to freedom to plan
this activity in the most advantageous way for
oneself in a lawful manner, including in terms
of saving on expenses (including excessive tax
expenses with a legal possibility of not paying

them or paying them in a smaller amount), i.e.
the right to tax planning.

In order to understand and deal with the
peculiarities of tax planning and taxpayers’
actions, it is necessary to classify this
phenomenon.

Tax planning can be classified in different
ways:

Depending on the time of tax planning
organization:

- organization of tax planning can be carried
out before the beginning of financial and
economic activity;

- organization of tax planning can be carried
out during the performance of financial and
economic activities;

- organization of tax planning can be carried
out before the occurrence of any desirable or
undesirable results of financial and economic
activity.

Depending on the goal (what result the
taxpayer wants to achieve when organizing tax
planning):

- minimization is a type of taxpayer’s
behavior in the sphere of taxation when it is
planned to reduce the amount of tax liabilities
by reducing tax payments separately for each
tax in isolation from the analysis of the totality
of taxes paid by the taxpayer.

- maximization is a type of taxpayer’s
behavior in the sphere of taxation when it is
planned to increase the amount of tax liabilities
by increasing tax payments in order to reduce
the effectiveness and efficiency of financial and
economic activities of the taxpayer as a whole,
to reduce the amount of its profits, to increase
its losses in order to use the financial results of
its activities in its future financial operations;

- optimization is a type of taxpayer’s
behavior in the field of taxation when it is
planned to reduce the amount of tax liabilities
by using all techniques and methods provided
by law for reducing tax payments, as well as
existing gaps in the tax legislation, in order
to improve the efficiency and effectiveness of
financial and economic activities and without
increasing the degree of tax risk of the taxpayer
according to the results of its categorization
by the tax authorities. During the optimization
process, the total amount of taxes payable by
the taxpayer to the state budget is analyzed.

3. Depending on the type of conduct used by
the taxpayer to achieve the objective:

- illegal behavior. In legal literature, unlawful

2 Koncmumyyus Pecnyonuxu Kasaxcman (npunsima na pecnyb6nuxanckom pegpepenoyme 30 aseycma 1995 2ooa). // URL: https://
online.zakon.kz/Document/?doc_id=1005029%#activate doc=2 (dama obpawenus: 11.11.2024).
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behavior of a taxpayer is correlated with such
a concept as “tax evasion”, which is a legally
established unlawful behavior of taxpayers, for
which administrative and (or) criminal liability
is provided.

- legitimate behavior. The basic principle
of such behavior is the principle “everything
that is not prohibited by law is allowed”.
In legal literature, legitimate behavior of a
taxpayer is correlated with such a concept as
“tax avoidance”, which is a permissible and not
contrary to the current tax legislation behavior
of a taxpayer.

The above classification of tax planning
is only theoretical, there is no legislative
consolidation. This has certain negative
consequences both for the effective functioning
of business and for the tax system as a whole.

A particularly negative effect of this legal
uncertainty can be seen in the classification of
tax planning depending on the type of behavior
of the taxpayer (legal or illegal) and the criteria
for their differentiation.

As a result of ambiguous interpretation of
tax legislation, the criteria of legality of tax
planning, the limits of permissible and possible
behavior of the taxpayer are among the most
controversial issues in the relationship between
tax authorities and business. The main reason
for the emergence of this phenomenon is the
absence in the Tax Code of the Republic of
Kazakhstan of the concept of the category “tax
planning”, criteria of legality of tax planning
and implementation of legal tax optimization.

In connection with the above, there is a
corresponding need for legislative consolidation
of the concept of “tax planning”, as well as the
criteria for distinguishing between acceptable
and unacceptable tax behavior.

In this article the authors will substantiate
the need for legislative consolidation of the
concept of “tax planning” and criteria for
distinguishing acceptable and unacceptable tax
behavior, as well as determine how the limits of
acceptable tax behavior in the implementation
of tax planning are established by the state in
accordance with current legislation.

Materials and methods

In the study the authors used the comparative
legal method, which allowed to analyze the
types of tax behavior used by the taxpayer in
planning its financial and economic activities,
to identify the peculiarities and characteristics
of legitimate and illegitimate methods of
tax planning, as well as to determine the
composition of tax planning methods that are on
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the borderline between legitimate tax behavior
and tax offense.

The study is based on the analysis of in-
ternational tax legislation and practice, which
regulates issues of legitimate and illegitimate
behavior of a taxpayer in the implementation
of tax planning of its financial and economic
activities.

Within the research the authors pay special
attention to the comparative analysis of crim-
inal, administrative and tax legislation of Ka-
zakhstan and Germany as one of the representa-
tives of developed countries - strategic partners
of the Republic of Kazakhstan in foreign trade
and economic cooperation.

Results and discussion

Successful activity of the enterprise is im-
possible without successful management of
financial resources, because the effective ac-
tivity of the enterprise is determined not only
by its profitability, but also by the amount of
tax expenses. Proper management of financial
resources, their optimization is carried out on
the basis of financial planning, a component of
which is tax planning [2].

The necessity of appropriate tax planning
of financial and economic activities is justi-
fied by the following factors: the severity of
the tax burden for the enterprise, as well as the
complexity and variability of tax legislation. It
should be noted that the tax legislation already
provides reasons for tax planning by the tax-
payer: different tax regimes, different methods
of calculating the tax base and various tax ben-
efits are offered.

In this case, a number of questions arise:
whether this list of tax planning methods is
exhaustive or subject to broad interpretation,
whether taxpayers may use other methods “not
expressly prohibited by law,” what is the limit
of legitimate tax planning, and at what point le-
gitimate tax planning becomes illegal activity.

Thus, the absence in the legislation of a defi-
nition of the category of “tax planning” and cri-
teria of legitimate and illegitimate tax planning
leads to certain negative consequences:

- The emergence of legal uncertainty and le-
gal risk. Without a clear definition of tax plan-
ning, businesses face the risk of arbitrariness on
the part of tax authorities. The lack of transpar-
ent criteria for what constitutes legitimate and
illegitimate tax planning can lead to litigation,
additional charges and fines for organizations;

- Violation of the principle of tax equity. In
the absence of clear criteria for the legitimacy of
tax planning, large companies can use complex
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schemes to minimize their tax liabilities, while
small and medium-sized enterprises, which do
not have sufficient resources to develop such
schemes, bear a heavy tax burden. This violates
the principle of tax equity;

- Tax evasion. In the absence of clear crite-
ria for determining tax planning and its limits,
there are opportunities for taxpayers to use “ag-
gressive tax schemes” bordering on legality or
illegal schemes to optimize tax liabilities [3].
This leads to a decrease in tax revenues for the
budget and unfair competition;

- Difficulties in monitoring tax compliance.
Without clear criteria to distinguish between
legitimate and illegitimate tax planning, tax au-
thorities may have difficulty conducting audits
and combating aggressive tax evasion schemes.
This reduces the effectiveness of tax control.

Based on the above, it can be concluded that
the lack of criteria for the legality of tax plan-
ning in the Tax Code of the Republic of Ka-
zakhstan, as well as the complexity in the in-
terpretation of legislation, creates a lot of legal
and economic risks for business, which requires
more detailed elaboration of legislation and the
introduction of clear and accessible criteria for
tax procedures.

It can be assumed that in the course of finan-
cial and economic activities, natural and legal
persons, as well as individual entrepreneurs,
apply a variety of tax optimization schemes,
which can be divided into:

- legal methods of tax planning, directly pro-
vided for by tax legislation;

- illegal methods of tax planning, the use of
which results in legal liability: criminal or ad-
ministrative;

- “borderline” methods of tax planning,
which are on the verge of a tax offense, which
the taxpayer justifies by the principle “what is
not prohibited by law is allowed” and are for-
mally legal.

Legal methods of tax planning are ways of
tax liability optimization directly provided by
tax legislation. They include the possibility of
choosing the organizational-legal form of a le-
gal entity, entrepreneurship and economic ac-
tivity, the choice of taxation system, accounting

methods and the use of various preferences (tax
exemptions, special tax regimes, etc.) provided
by the legislation. For example, in Kazakhstan,
in accordance with article 678 of the Tax Code,
a special tax regime applies to small businesses
and agricultural producers®. In Germany, some
taxpayers are subject to special tax rules [4], so
according to section 180 of the Fiscal Code of
Germany, a separate determination of the tax
base is carried out for income from agriculture
and forestry, business or self-employment®.

The second category includes illegal meth-
ods of tax planning - these are legally prohibit-
ed ways of optimizing tax liabilities, the use of
which is subject to criminal or administrative
liability.

The Criminal Code and the Code of Admin-
istrative Offenses provide for appropriate types
of taxpayer behavior that are unlawful and for
which appropriate types of legal liability are
provided.

In Kazakhstan, the main legislation deter-
mining liability for tax offenses is the Crimi-
nal Code’. In Germany, the main legislative
act determining liability for tax offenses is the
Fiscal Code of Germany,® promulgated on Oc-
tober 1, 2002. It is important to note that the
Criminal Code of Germany practically does not
contain any provisions on liability for tax of-
fenses, except for the provisions on punishment
for falsification of tax stamps and disclosure of
tax secrecy. In case of competition between the
criminal law provisions of the Fiscal Code of
Germany and the Criminal Code of Germany,
the legislator, in accordance with section 369
(2) of the Fiscal Code, gives priority to the spe-
cial norm of the Fiscal Code [5].

The Criminal Code of Kazakhstan provides
for three main elements of criminal offenses that
contain signs of illegal optimization of tax lia-
bilities: article 216 “Commission of actions on
invoicing without actual performance of works,
rendering of services, shipment of goods”, arti-
cle 244 “ Evasion of the citizen from payment
of the tax and (or) other obligatory payments to
the budget” and article 245 “ Evasion of taxes
and (or) other compulsory payments in a budget

with organization™’.
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ao.html (date of reference: 11.11.2024).

7 Yeonosnuuii kooexc Pecnybnuxu Kazaxcman om 3 utons 2014 2o0a Ne 226-V. // URL: https://online.zakon.kz/Document/?doc_

id=31575252 (0oama obpawenus: 11.11.2024).
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The German Fiscal Code contains only one
offense that includes the elements of illegal
minimization of tax liability: section 370 “Tax
Evasion™.

Article 216 of the Criminal Code of Kazakh-
stan provides for criminal liability of subjects
of private entrepreneurship for committing
actions on issuing invoices without actually
performing work, rendering services, shipping
goods with the purpose of extracting property
benefits, causing significant damage to a citi-
zen, organization or the state’.

Articles 244 and 245 of the Criminal Code
of Kazakhstan and section 370 of the Fiscal
Code of Germany provide for criminal liability
for evasion of taxes and (or) other compulsory
payments in a budget.

Article 244 of the Criminal Code of Kazakh-
stan provides for criminal liability of citizens
for evasion of taxes and (or) other compulso-
ry payments in a budget. An important feature
of the objective side of the criminal offense is
the occurrence of consequences in the form of
non-payment of tax and (or) other obligatory
payments to the budget in a large amount'’.

Article 245 of the Criminal Code of Ka-
zakhstan provides for criminal liability of tax-
payers - organizations for evasion of taxes and
(or) other compulsory payments in a budget!'.
The disposition of article 245 of the Criminal
Code provides for a criminal offense identical
to the disposition of article 244, only the ways
of committing it are specified. The consequenc-
es of committing an unlawful act resulting in
criminal liability under article 245 of the Crimi-
nal Code of Kazakhstan are identical to those of
article 244, i.e. non-payment of taxes and (or)
other compulsory payments in a large amount
exceeding 50,000 MCI",

For a uniform interpretation and correct un-
derstanding of the meaning and content of ar-
ticle 245 of the Criminal Code of Kazakhstan,
the Scientific Practical Commentary to article
245 of the Criminal Code of the Republic of
Kazakhstan provides an interpretation of the

terms and concepts used in the disposition of
the article [6].

An important aspect of articles 244 and 245
of the Criminal Code of Kazakhstan is the ex-
istence of a “note” in which the grounds for
exemption from criminal liability is specified’’.
In case of voluntary payment of tax arrears and
(or) other compulsory payments to the budget,
as well as a penalty, the person is exempt from
criminal liability.

Thus, it can be concluded that the list of
criminal acts (“omissions to act/actions”) and
ways of committing them, specified in articles
244 and 245 of the Criminal Code of Kazakh-
stan, is exhaustive and not subject to wide inter-
pretation. All criminal acts not included in this
list are either administrative offenses or legal
“omissions to act /actions” on the part of the
taxpayer.

Section 370 of the Fiscal Code of German
provides for the criminal liability of “any per-
son” for tax evasion'. The subject of criminal
liability for tax evasion under German law (sec-
tions 33-36 of the Fiscal Code of German) is
the taxpayer, the taxpayer’s legal representa-
tive, the manager of the taxpayer’s property, the
taxpayer’s authorized representative [5].

The disposition of Section 370 of the Ger-
man Fiscal Code provides for three types of
criminal acts for which criminal liability is
imposed'®. The result of committing the above
crimes is to understate taxes or derive unwar-
ranted tax advantages for himself or for another
person. Section 370 of the German Tax Code
also provides for the qualifying features of the
criminal offence’®.

Like the Criminal Code of Kazakhstan, the
Fiscal Code of Germany provides the grounds
for exemption from punishment, which are
regulated in section 371", Such circumstanc-
es are the addition or correction of documents
submitted to the tax authorities or the provision
of previously concealed information; voluntary
repayment of previously concealed amounts in
the case of illegal tax benefits.

8 THE FISCAL CODE OF GERMANY as on 25 May 2018. — URL: https://www.gesetze-im-internet.de/englisch_ao/englisch_

ao.html (date of reference: 11.11.2024).

? Veonosnuiii kodexkc Pecnybnuxu Kasaxcman om 3 wions 2014 200a Ne 226-V. // URL: https://www.unodc.org/uploads/icsant/
documents/Legislation/Kazakhstan/3_Penal Code of the RK.pdf (0ama oopawenus: 11.11.2024).

19 Tam once
1 Tam oce

2 Veonosnuwuii kooexc Pecnyonuxu Kaszaxcman om 3 uionss 2014 200a Ne 226-V. // URL: https://www.unodc.org/uploads/icsant/
documents/Legislation/Kazakhstan/3_Penal Code of the RK.pdf (0ama obpawenus: 11.11.2024).

3 Tam oce

" THE FISCAL CODE OF GERMANY as on 25 May 2018. // URL: https.://www.gesetze-im-internet.de/englisch_ao/englisch_

ao.html (date of reference: 15.11.2024).
> Ibid
16 Ibid
7 Ibid
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Thus, it can be concluded that the number
of acts covered by criminal offences in the Fis-
cal Code of German is much wider than in the
Criminal Code of Kazakhstan.

In Kazakhstan, the main normative act de-
fining administrative responsibility for com-
mitting administrative offences in the field of
taxation is the Code of the Republic of Kazakh-
stan «On Administrative Infractions», which
provides for six separate sets of administrative
offences (Articles 275-280-1)"8.

Germany also has the Act on Regulatory Of-
fences of 19 February 1987, but the legislator
recommends, in accordance with section 377(2)
of the Fiscal Code of German, that the provi-
sions of Second Chapter of the Fiscal Code,
entitled “Provisions on administrative fines”'?,
be used as a guideline. Thus, the priority of the
provisions of the Fiscal Code with regard to
administrative tax offences is established and
their duplication is eliminated.

Article 275 of the Code of Kazakhstan of
Administrative Infractions provides for admin-
istrative liability for concealment of objects of
taxation and other property subject to reflection
in tax reporting®. The disposition of the article
provides for five types of acts that may be pun-
ishable by law. The list of “omissions to act/
actions” for which administrative liability is
provided under article 275 of the Code of Ka-
zakhstan of Administrative Infractions is also
exhaustive?!. For a correct understanding of the
meaning and content of the article, the circum-
stances that must be taken into account when
incriminating an article, as well as the interpre-
tation of some terms used in the provision of the
article in question, are outlined in the “note”.

Article 278 of the Code of Kazakhstan of
Administrative Infractions provides for ad-
ministrative liability for undervaluation of tax
amounts and other compulsory payments into
the budget®. The disposition of the article pro-
vides three types of possible criminal acts, an

important feature of each of which is the ab-
sence of a criminal offence provided for in the
Criminal Code of the Kazakhstan. For the cor-
rect interpretation of the meaning and content
of the article in “note” are indicated the circum-
stances under which are “counted/not counted”
tax amounts when incriminating the article 278
of the Code of Kazakhstan of Administrative
Infractions®.

According to the Fiscal Code of Germany,
administrative tax offenses include seven of-
fenses (sections 377-383 of the Fiscal Code of
Germany)*.

Section 378 of the Fiscal Code of Germany
provides for administrative liability for reckless
understatement of tax. Administrative liabili-
ty under this article is incurred in the case of a
taxpayer recklessly commits one of the acts de-
scribed in section 370(1) of the Fiscal Code of
Germany “Tax evasion”?. In this case, reckless
understatement of tax is the main characteris-
tic that distinguishes a criminal offense from an
administrative offense.

Section 378(3) of the Fiscal Code of Germa-
ny provides that the penalty shall not apply if
the perpetrator corrects or supplements incor-
rect or incomplete information provided to the
tax authority, or provides previously omitted
information, before he or his representative has
been notified of the initiation of criminal or ad-
ministrative proceedings as a result of unlawful
acts®.

Section 379 of the Fiscal Code of Germa-
ny regulates administrative liability for general
minor tax fraud®’. Such as, issuance of docu-
ments that do not correspond to reality; release
of documents into circulation for a fee®.

Having analyzed the articles of criminal
legislation and legislation on administrative
offences of Kazakhstan, as well as tax legisla-
tion of Germany, we have determined the types
of illegitimate actions of a taxpayer for which
criminal or administrative liability is incurred.

8 Kooekc Pecnyonuku Kasaxcman 06 aomunucmpamusnvix npasonapyuienusx om 5 wions 2014 2ooa Ne 235-V. // URL: https://
adilet.zan.kz/eng/docs/K1400000235 (oama obpawenusn: 15.11.2024).
P THE FISCAL CODE OF GERMANY as on 25 May 2018. // URL: https.://www.gesetze-im-internet.de/englisch_ao/englisch_

ao.html (date of reference: 15.11.2024).

2 Kooekc Pecnybnuxu Kazaxcman 06 admunucmpamusHuix npagonapyuwernusx om 5 urona 2014 2ooa Ne 235-V. // URL: https://
adilet.zan.kz/eng/docs/K1400000235 (0oama obpawenus: 15.11.2024).

2l Tam oce
22 Tam oce
3 Tam xce

2 THE FISCAL CODE OF GERMANY as on 25 May 2018. // URL: https://www.gesetze-im-internet.de/englisch_ao/englisch_

ao.html (date of reference: 15.11.2024).

¥ THE FISCAL CODE OF GERMANY as on 25 May 2018. // URL: https://www.gesetze-im-internet.de/englisch_ao/englisch_

ao.html (date of reference: 15.11.2024).
% Ibid
27 Ibid
2 Ibid

89

GZ02Z-2oN ‘08 INNTOA MY FHL 40 NOILVINHOANI T¥VO3T ANV NOILVISIO3IT 40 ILNLILSNI 40 NILITTING



BECTHUK MHCTUTYTA 3AKOHOJATENIbCTBA U MPABOBON NHOOPMALIMN PK Tom 80, Ne2-2025

A3AMATTbIK XXOHE ASAMATTbIK MPOLECTIK K¥KbIK

This list of illegitimate actions of taxpayers in
the field of taxation is directly established in the
criminal, administrative and tax legislation, is
exhaustive and is not subject to wide interpre-
tation. It also implies that all other actions of
the taxpayer in the framework of tax planning,
which are not recognized as illegal, are legal
and should not be subject to condemnation by
the state and the occurrence on its part of nega-
tive consequences for the taxpayer.

At the same time, in the judicial practice
there are often cases when in civil cases, with-
out preliminary establishment of the facts of
administrative or criminal offenses in criminal
proceedings or proceedings on cases of admin-
istrative offenses, the courts independently es-
tablish the facts of bad faith of taxpayers and
(or) their abuse of their rights as violations in
implementing tax planning in their financial
and economic activities. For example, the Spe-
cialized Interdistrict Economic Court of Al-
maty, in its decision on a civil case, noted that
«the above facts indicate that the above legal
entity was created on a «front man» to hide the
amount of turnover and taxable income, which
confirms the lack of intention to carry out entre-
preneurial activities in accordance with the cur-
rent legislation of the Republic of Kazakhstan,
as well as its actions caused significant damage
to the state budget». This is largely facilitated
by the absence in the legislation of the Republic
of Kazakhstan of clear criteria for recognizing
taxpayers’ actions as being in bad faith or even
as an abuse of rights in tax planning®.

The legislation of each of the states has some
common features and some special features:

- the legislation of Germany differs from
the legislation of Kazakhstan by the fact that
responsibility for administrative and criminal
offenses is provided mainly in the Fiscal Code
of Germany;

- a peculiarity of the criminal legislation and
legislation on administrative offenses of Ka-
zakhstan is the presence in the articles of the
“note”, where the interpretation of terms and
concepts contained in the disposition of the ar-
ticle, as well as the circumstances to be taken
into account when incriminating the relevant
rule of law is given;

- the offences covered by criminal and ad-
ministrative liability are different. Thus, the ele-
ments (coctassl) of criminal offenses provided
in the legislation of Germany are much wider
than in the Criminal Code of Kazakhstan;

- a common feature of the legislation of Ka-
zakhstan and Germany is the presence in the
disposition of the article of the Fiscal Code
(Germany) and in the note to the articles of the
Criminal Code (Kazakhstan) of grounds for ex-
emption of a person from criminal and admin-
istrative responsibility.

Having established legal and illegal meth-
ods of tax behavior when a taxpayer carries out
planning of financial and economic activities,
let us consider some ways of formally legal
methods, which cannot be called legal, as they
are not directly provided by the tax legislation,
and yet cannot be recognized as illegal, as they
have no signs of criminal or administrative of-
fense.

In international practice, this type of tax be-
havior is often referred to as “tax avoidance”.
As noted by David Fernandez and Kerry Sadik,
tax avoidance is a rather controversial political
and social phenomenon because taxpayers use
loopholes in the tax laws to reduce their tax
burden [7].

In this way, the “borderline” methods of tax
planning can be taken into account:

transferring profits to low-tax jurisdictions
(tax havens); keeping money in offshore
accounts or in countries with low or zero income
tax to reduce the overall tax burden;

use of different tax regimes. This method
is used when the organization has customers
who are subject to the general tax system
(VAT payers) and special tax regimes (non-
VAT payers). In this case, the sales flows are
split through a specially created organization
applying a special tax regime. Accordingly, all
contracts with non-VAT payers are concluded
with an organization applying a special tax
regime, and contracts with VAT payers are
concluded with an organization applying the
common system oftaxation, thereby minimizing
VAT and income tax for organizations [3].

international companies use a variety of
schemes to reduce their tax liabilities: they
use complex financial structures to reduce
tax payments. For example, an international
company may use a scheme in which one of its
subsidiaries issues high-interest bonds. These
interest payments are made to a low-tax country,
and the company itself writes off the interest as
waste, reducing its taxable profit.

The existence of “borderline” methods of
tax planning creates a threat to the tax system
of the state, because:

2 Decision of the Specialized Interdistrict Economic Court of Almaty dated 08.12.2021 on civil case No. 7527-21-00-2/10101, left
unchanged by the decision of the Almaty City Court dated 11.10.2022.
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- There is an imbalance in the development
of society. The use of complex tax schemes to
minimize tax liabilities creates a situation where
only large economic entities with financial and
legal resources can use these methods. As a
result, small and medium-sized businesses
remain in a disadvantageous position,
which increases the inequality of economic
opportunities and reduces competition in the
market;

- Undermines taxpayers’ trust in the state and
the tax system. When “borderline” tax planning
practices become widespread, it undermines
public confidence in the tax system and state
institutions, which reduces the efficiency of
public administration and contributes to the
growth of corruption. There is a perception in
society that the rich and powerful can avoid tax
obligations, while ordinary citizens are obliged
to pay taxes in full;

- There is an “erosion” of the tax base.
Massive use of “borderline” tax planning
techniques can lead to tax base erosion, where a
large part of the economy is outside tax control.
This creates difficulties for the tax authorities,
which cannot collect taxes efficiently, and leads
to the need to increase tax rates for the remaining
taxpayers, which in turn further increases social
inequality.

Thus, “border” tax planning methods,
although partly legal, often provoke criticism
from society and negative reactions from the
State and its organs, because their frequent use
can cause significant damage not only to the tax
system but also to the economy as a whole. This
leads to a loss of confidence in the tax system,
increased inequality and economic instability,
as well as market competition. To combat this
phenomenon, many countries are developing
new controls and legislation aimed at reducing
the use of tax loopholes.

Conclusion

Today in the legislation of many states there
is no normative definition of the concept of tax
planning, there are no criteria to distinguish
and differentiate legitimate (legal) tax planning
from illegal (illegal) behavior of taxpayers, as
well as there is no classification of them.

This legal uncertainty leads to questions
concerning the criteria of legality of tax
planning, limits of permissible and possible
behaviour of the taxpayer, as a result of
ambiguous interpretations of tax legislation
remain uncertain and controversial [8].
Moreover, these circumstances make it difficult
to implement and define the line between

tax planning and tax evasion, which in turn
encourages an increase in disputes between
tax authorities and taxpayers. This gap in the
legislation also makes it impossible to clearly
understand which types of tax behaviour in the
financial planning of a taxpayer’s economic
activities can be applied internationally - legal
mechanisms provided for in double taxation
treaties (conventions).

At present, tax legislation contains norms
regulating legal methods of tax planning, while
criminal and administrative legislation provides
for illegal methods of tax planning as an
objective side of tax crimes, for the commission
of which there is corresponding legal liability.

The “borderline” methods of tax planning,
which lie on the borderline between legal tax
behaviour and a tax offence, remain unregulated.
In international practice, the legal category “tax
avoidance” is used to refer to such methods.
Widespread use of “tax avoidance” by taxpayers
can have serious negative consequences for the
economy, society and public finances.

First, it undermines the credibility of the tax
system.

Second, it contributes to widening the gap
between large and small companies. Large
companies with tax planning opportunities (e.g.
through the use of offshore or transfer pricing)
can significantly reduce their tax liabilities,
while small and medium-sized enterprises,
which cannot use such schemes, pay taxes at
the full rate.

Third, it can lead to a lack of funding
for essential social programmes and public
infrastructure, which in turn can lead to
economic instability. Governments may be
forced to raise taxes on the population or cut
spending in important areas such as health,
social security, culture, science and education.

Fourth, it violates fair competition in the
marketplace. Companies that use tax loopholes
can reduce their costs and increase their profits
by minimizing their tax payments, giving them
a non-competitive advantage over companies
that pay the full tax rate.

Fifth, it could have some international
implications. Countries that lose revenue
through tax avoidance may come into conflict
with other countries where companies use tax
loopholes. For example, many countries are
trying to crack down on tax havens and offshore
companies where companies and individuals
hide their profits. But such actions can lead to
diplomatic and economic problems if countries
cannot agree on global measures to tackle tax
loopholes.
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As a result of the study, we believe that it
would be appropriate to normatively define
and consolidate the concept of tax planning,
to define and consolidate the criteria for
distinguishing legal (legitimate) from illegal
(illegitimate) tax behavior of taxpayers. As
well as introducing changes in tax legislation to
eliminate the loopholes that allow taxpayers to
use “borderline” methods of tax planning - “tax
avoidance”. For example, imposing additional
taxes on schemes used solely to minimize

tax liabilities: transactions between offshore
companies or financial instruments used to
reduce tax. This will help to create a fairer and
more transparent tax system that will promote
economic growth, reduce inequality, increase
tax revenues and improve public confidence
and market competition. The state must create
conditions for taxpayers in which tax evasion
becomes unprofitable and unethical and the tax
system supports a fair distribution of the tax
burden among all citizens and companies.
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