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ANALYSIS OF THE INFLUENCE OF NON-LEGAL
FACTORS ON COURT DECISIONS

Dzhangarashev Rolan Maratovich

Deputy Director of the Institute of legislation and legal information
of the Republic of Kazakhstan, Nur-Sultan, Republic of Kazakhstan,
e-mail: dzhangarashev.r@zqai.kz

Keywords: judgement, judge’s decision, influence on court decisions, racism’, decision-making
processes.

Abstract. Judicial decision making has been a subject of studies, by scholars, for decades. There
are two main branches of such studies. First, legal formalism and its supporters who base decision
making process of judges on logical reasoning, law, and processes bound by rules.

On the other study is legal realism, supporting arguments that judicial decision making process is
not bound by rules and rarely logical. Instead legal realism emphasises on intuitive aspect of decision
making.

In the United States legal realism highlighted significance of non-legal aspects in judicial decision
making process such as economic, social and political considerations. Influence of various factors
on judge's decision take place before considering the law. In other words, judge first identifies the
decision towards client, shortly thereafter use legal instruments to support the decision that has been
made. In this circumstances, it can be suggested that studies of legal realism probably as important
as controversial in judicature.

One of such controversial studies recently carried out by Danzigera and Levavb. They recorded
sequential parole decisions over thousand rulings made by eight Jewish-Israeli judges. The aim was
to identify whether extraneous variables affects judicial rulings in granting parole or excepting status
quo by rejecting the parole request.

The result shows that chances of granting favourable rulings is higher after lunch break and at
the beginning of the day. In contrast, after large number of granted in favour rulings, likelihoods
of denying the request increases. Although ironically drown by authors caricature that justice is
“what the judge ate for breakfast” raises an important question on whether judicial decisions can
be influenced by non-legal consideration or not, it seems some non-legal factors such as race might
indeed unconsciously have an influence on judges’ decision.

On order to answer to this question, the paper will first define theoretical aspects of decision-
making processes, described in dual process theory. Second, it will examine empirical studies
conducted on racial biases in judicial decision making, and provide an example of such racial biases
in Jaba's case. The final part of this paper will include recommendations for further research.

KYKBIKTBIK EMEC ®AKTOPIAPIBIH COT
HIEINIMJIEPIHE OCEPIH TAJIJIAY

Posian Maparyisl ’Kanrapaies

Kazaxcman Pecnybonuxacvinviy 3aynama xcane KyKblKmuvlK aknapam
UHCIMUMYMbl OUPeKmopbiHbly opblnbacapbl, Kazaxcman Pecnyonuxacot,
Hyp-Cynman K., e-mail: dzhangarashev.r@zqai.kz

Tyitin co3zoep: yKim, cyObsaHblH wWewimi, com weuwimoepine acepi, HaCIIuiNOIK, uewim Kaovlioay
npoyecmepi.

Annomayusn. Com wewimoepin Kadwviioay 2anbimMoapobly OHOAEAH HCbLIOAP OO0UbL HCYp2izeeH
3epmmeyepiHiy maxkwvipvlOvbl O0abIN Mmadwviaovl. Mynoau 3epmmeynepoiy exi Hezizei bagvimul dOap.
Bipinwi, cyovanapoviy wewinm xabwviioay npoyecin N0SUKANbIK NAULIMOAYIAPEd, 3aH0apea HCIHe
Kauoanapmet 6atiianbiCmol npoyecmepae He2i30elumin KYKblKmblK (QOpMAaIu3m H#ane OHbIH HaKma-
VULBLIADYL.

Exinwi, com wewimoepin kabvinoay npoyeci kazuoaniapmer OAUIAHLICMbL eMeC HCIHE KUCIHObL
eKeHdiel cupex bonamviibl Mypaisl 0a1e10epoi pacmamsii KYKbIKMblK peanusm Oonvin maowlia-
moin sepmmeynep. OHblH OPHLIHA KYKbIKMbIK Peaiusm welim Kadvlioayoblly UHMyUmuemi acnekx-
micine Hazap ayoapaowi.

Amepuka Kypama [LImammapwinoa KYKbIKMblK pedaiusm dIKOHOMUKATLIK, 21eYMEmmiK HCaHe Ca-
ACU KO3KAPACMAP CUAKMbL COM ueiMOepin Kabulioay npoyecinoe KYKblKmulK emec acnekmiiepoiy
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ManvizovLabiebin aman emmi. CyObsaHbIY wewimine apmypii pakmoprapovly acepi 3ay Kapaiamea
Oetiin 6onaodvl. backawa animkanoa, cyobs al0blMeH KIUeHmKe KAmblcmbl uewimoi auKblHOauobl,
CO0aH Kelin Ken y3amail Kadvli0aHean wewimnoi Koioay yulin KYKblKmulK KYpaioapovl natloaiana-
ovl. Mynoatl scazoaiinapoa KYKbIKmulK peaiuzmoi sepmmey 3aH NpaKmuKacblHOA2bl NONeMUKA CU-
SAKMbL Maybi30bl 0en 6oaxcayea 601aovl.

Ocvinoau Kapama-KauubliviKmsl 3epmmeyiepoiy Oipin ceeis uspaunvboix cyobs wapmmsl myp-
0e mep3iminen OYpulH 6ocamy mypanbl WbIEAPEaAH MbIHHAH acmam 0dUeKmi KayiblHbl AUKbIHOA2AH
Lanzuzep men Jleeagb srcypeizeen. Maxcamul coipmibl 032epmeniiepoin wapmmaul mypoe mMep3imiHen
OYpuiH bocamy mypanvl cypay canyovl Kadulioamay apKblibl Wapmmel mypoe mep3iMineH OYpbiH
bocamy Hemece cmamyc-K80HbL JHCOI0 MYPAibl COM uiewlimoepine acep ememinin atKbiHOay O0n0bL.

Homuowce mycki y3inicmen Ketiin dcone KyHHIY OIDIHWI JHcapmuiCblHOA OH wiewim Kaowvlioay
MYMKIHOI2T co2apul ekeHin Kopcemeoi. Kepicinuie, nanioacvlna wsbleapblizan KonmezeH weuimoep-
0eH KelliH cypay canyobl Kabwbli0amay bIKmumanoviabl apmaosl. bip Kvizvievl, aemopnap kenemexcoi
mypOoe com mepenici — OYi «CYObsIHbIH MAHEbl ACKA HCeUMIH mamaesly 0en canaca 0d, com weuim-
Oepi bypvic Ke3Kapacmapeaa 6auianvicmsl 601ybl MYMKIH 0e, JHCOK na 0e2eH MAanbl30bl MACeNeHl
Kemepeoi, OipaK HaCil CUAKMblL Keldip 3aHCul3 hakxmopiap wvlHbIMeH 0e CYObsIapObll ueuiMine
ounanbacman acep emyi MyMKiH eoi.

byn cypakka scayan bepy ywin maxanada andblMer KOCApLAHEAH npoyecmep MeopusacuiHod
CUnammanzan wewin Kaovlioay npoyecmepiniy meopusiblk acnekmijiepl atKkplHOa1amoli 601a0bL.
Exinwioen, com wewimoepin Kabwvinoay kesinde mepic mycinik myowvipybl MYMKIH HICIIOIK KO3KA-
pacmapovl SMIUPUKATBIK 3epmmey Kapacmuvlpuliaobsl. byn xyscammuly conewvl 6enizi api xapatl
3epmmey JHCYp2i3y YUliH YCbIHBIMOAPObl KAMMUObL.

AHAJIN3 BJIUAHUA HEITPABOBBIX ®PAKTOPOB
HA CYJIEBHBIE PEHHIEHUA

Jd:xanrapamen Posan MaparoBuu

3amecmumens oupexmopa Uncmumyma 3akoHo0amenscmea

u npagogou ungopmayuu Pecnyonuxu Kazaxcman, Pecnybnuxa Kazaxcman,
2. Hyp-Cynman, e-mail: dzhangarashev.r@zqai.kz

Knrwoueswie cnosa: npucosop, peurernue cyovu, nuanue Ha cyoebHvle peueHus, pacusm, npoyec-
Cbl NPUHAMUSL PeueHU.

Annomayusn. Ilpunamue cyoeOHbIX peueHUll A61emcs NPeomenmom UCCie008aHUll YUeHbIX Ha
npomsxcenuu decamunemuti. Ecmos 06a ocnognvix Hanpagienus maxkux uccie0o8anui.

Ilepsoe, npasosoii popmanusm u e2o cmMopoHHUKU, KOMOPble OCHOBbIBAIONM NPOYECC NPUHAMUS
peutenuti cyobaMu Ha I02UHECKUX PACCYHCOCHUSX, 3AKOHAX U NPOYECCax, CEA3AHHbIX NPAGULAMU.

Bmopoe, uccneoosanus npedcmasnsarowue coboti npasosoul peaiusm, noomeepaicoauue apey-
MEHMbL 8 NONB3Y MO0, YMO NPOYECC NPUHAMUSA CYOEOHbIX peuleHUli He C8A3aH NPasuiamu U peoKo
Ovisaem n02uuHbIM. BMecmo amo2o npagosoti peanuzm oenaem ynop Ha UHmMyumueHoM acnexkme npu-
HAMUSL peuleHuUll.

B Coeounennvix Illmamax Amepuxu npasosoii peanusm nOOYEPKHYI BANCHOCMb HENPABOBbIX
acnekmog 8 mpoyecce NPUHAMUS CYOEOHBIX peuleHuli, Mmakux KaKk dKOHOMuUYecKue, coyudibHvie u
noaumuyeckue cooopasicenus. Bausuue pasnuunvix hakmopos Ha peuienue cyobvu npouUcxooum 0o
paccmompenus 3akoua. Jpyaumu cnosamu, cyobs cHa4a1a onpeoessaem peueHue 8 OmHOUeHuU Kiu-
eHma, a 6cKkope nocie 3Mo20 UCNONb3Yen Npaeosble UHCMPYMEHMbl OJisi NOOOEPIHCKU NPUHAMO20
peutenus. B amux ycnosusx MoscHo npeonoioncums, Ymo uccie008anus npasoso2o pediusmd, 6epo-
SAMHO, CMOJb Jice BANCHDBI, KAK U NOJIEMUKA 8 OPUOUUECKOU NPAKMUKe.

Oono u3 maxkux npomueopedusvix ucciedosanuil, npogedeno /lansucepom u Jleeagbom, komo-
pule 3agpuxcuposanu Ooiee MulCAYU NOCIE008AMENbHbIX NOCMAHOBLEHUU 00 YCI08HO-00CPOYHOM
0C80002#COeHUU BbIHECEHHBIX 80CEMbIO UBPAUNLCKUMU CYObaMuU. []eny cocmosina 8 mom, umobwsi onpe-
oenumo, GIUAIOM U NOCMOPOHHUE NePeMeHHble HA CYOeOHble peuleHuss 00 YCI08HO-00CPOUHOM OC-
80000/COeHUU UIU UCKTIOYeHUU CAamyc-K80 Nnymem OMKJIOHEHUs 3anpoca 00 YCilo8HO-00CPOUHOM
0C800024COEHUU.

Pesynomam nokaszwieaem, umo wiaHcol Ha GblHeCeHUe NOJIOACUMENbHO2O PeuleHUs 8blule Nocie
0bedenHo20 nepepuvlsa u 6 Hauane oHs. Hanpomue, nocne 601vuio02o konuuecmea blHeCeHHbIX 8 NOb-
3y peuieHull 8epoAmMHOCIb OMKIOHEeHUs 3anpoca eo3pacmaem. Xoms no upoHuu cyobOwvl agmopul
KApUKAmypHo Ymeepicoaronm, ymo npasocyoue - 3mo «mo, 4mo cyovs el Ha 3a8mpaxy», NOOHUMAaem
BAJCHDBIU BONPOC O MOM, MO2YM U CYOeOHble peuleHUs 3a8UCemMb 0N HeNPABOBLIX COOOPANCEHULL UIU
Hem, noxooice, YmMo HeKomopbvie Henpagosvie Pakmopbvl, maxue KaK pacd, 0eticmeumenbHo MO2nu
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beccoznamenvbHo érusHUe HA peutenue cydezZ.

Ymobvr omeemums Ha SMoOm 6ONPOC, 8 cMmamve cHavania 6yoym onpeoeieHvl meopemuiecKue
acnexmul npoYeccos NPUHAMUSL peuleHull, ONUCAHHBIX 8 MeopUU O80LICINEEHHbIX Npoyeccos. Bo-emo-
DPbiX, 8 Hem 6YOym paccMompeHbl IMIUPUYECKUe UCCIe008aHUS PACOBbIX NPedydedcOeHull npu npu-
HAMUU CYOeOHbIX peuleHUll. 3aKI0UumensHas Yyacms 3mo2o 00KyMeHma oyoem eKaouams peKomeH-

oayuu 0151 OAIbHEUUUX UCCTe00B8AHULL.

The answer to the question on whether non-
legal facts might influence or affect judicial
decision making can be found in psychology.
Understanding of cerebrum capacity and activities
in decision making began in 1969 with surveying
mathematicians and psychologists in America
[1]. Participants answered real questions on
robustness of statistical calculation. The results
revealed that participants placed overconfidence
on small samples while judgments on statistics
were less sensitive to the size of a sample [1].
Participants with mathematical abilities were
better in comparison to psychology ones and
used two different approaches. The one is fast,
intuitive, impulsive, and effortless, and the
other is slower, governed by rule, effortful, and
deliberate [1]. These approaches known as dual
process theory. Later these approaches systemised
into two systems (system one and system two)
and signified in many fields such as psychology,
economics, medicine, and law.

The Nobel prize recipient on this topic
Kahneman and his associate Frederick explained
system one as fast, automatic, revolutionary
developed, unconscious, and associative [2].
Kahneman stresses that system one is efficient,
almost effortless, and effective at its functioning.
However, system one is likely to be disposed
to consistent errors in decision making and
cognitive biases. Furthermore, it is luck lack of
reasoning skills, understanding of statistics and
rarely logic and above all, it does not turn off [3].
In these circumstances system two, which it is
slower, logical, reasoned and rational, monitors
system one and correct it when it is necessary.
Authors asserts that both systems function well
with each other [3]. In other words, system one
rapidly process the judgement for the problem
or a question, after which system two assess the
quality of the judgement and correct, develop or
reject where necessary. Thus, if system two will
not override judgements made by system one, the
final processed answer will be called —intuitive [3].

Nevertheless, it has been suggested that
system two is not always effective in monitoring.
It may fail to correct system one’s judgement
or be unaware that system one has made such a
mistake [4]. Tumonis, points out that system one
is constant in its operation and does not turn off,
and by virtue of slow functioning of system two,
it is unrealistic that it will always correct system
one. As a result, most of the decisions will be
made by system one [3].

This assumption is best tested through the
Cognitive Reflection Test (CRT) developed by
Chris Guthrie. It includes following questions:

“(a) A bat and a ball cost $1.10 in total. The
bat costs a dollar more than the ball. How much
does the ball cost? cents

(b) If it takes 5 machines 5 min to make 5
widgets, how long would it take 100 machines to
make 100 widgets? min

(c) In a lake, there is a patch of lily pads.
Every day, the patch doubles in size. If it takes 48
days for the patch to cover the entire lake, how
long would it take for the patch to cover half of
the lake? days” [5].

Generally, the outcome of this test shows that
most participants’ instant and intuitive answers to
these sets of questions are usually incorrect [5].
This could be contributed to the system one, and
failure of the system two to supervise and evaluate
the judgement. Interestingly, in the judicatory
field, CRT was tested on judges from Florida
state. Unsurprisingly, outcome of the results
indicated that only 15% of tested judges correctly
answered all three questions, and general score
was only 1.23 points out of 3.00 [3]. The CRT
illustrates that judges are inclined for cognitive
errors as same as ordinary subjects of the test.

Thus, it can be suggested that both systems
might compete with each other for control
over responses. As such, it could lead to biases
and errors in judgemental processes. Notably,
biases in judgement occur when both systems
one and system two fails to produce valuable
judgement [1]. As a result of functioning and
shortcomings of both systems, it can be suggested
that, unconscious biases in judges’ decision
making processes can be on a ground for non-
legal influences. Although such biases could be
economic, political or cultural, in the scope of
this essay racial biases will be considered in the
following section.

Unconscious racism

In the theory, it has been suggested that
biases are related to implicit cognition where
a person does not usually have internal control
or a conscious over motivated judgments on
perceptions or impression of social formation
[6]. Thus, it is known that implicit biases appears
through the phenomenon defined as priming
[7]. According to Levinson and Smith, priming
evokes stimulus affected by different tasks [7]. In
other words, if a person has been asked to consider
particular issue, priming triggers network of
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knowledge related to the issue. Although the
theory of priming is not the concern of this paper,
it can be suggested that unconsciously evoked
knowledge may have an effect on decisions
making process. As such, it seems there is a
possibility that such unconscious implicit biases,
which in the scope of current paper is racial biases,
can be postulated as non-legal consideration in
decision making. The numerous empirical studies
in America confirmed that individuals indeed
might have unconscious biases, or as Armour
defines “‘unconscious racism’, in their judgments.

One of such studies conducted by Payne
revealed racial biases among white undergraduate
students [8]. The study used two pictures of Black
and White male, and two pictures of weapon and
hand tool. Pictures of Black and White males
were flashed for a short period of time (200 ms),
followed by pictures of weapon and hand tools.
The results showed that participants were much
faster in detecting weapons after Black male
pictures compared to White male pictures [8].
The emphasis here is that individuals are likely to
be disposed to automatic and unconscious racial
biases. One might argue that the results of this
studies might not be applicable in judicatory.

However, Chew and Kelley studied over 400
cases on racial harassment ruled by 256 African
American and White judges across United States
from 1981 and 2003 [9]. The profound results
of the study indicated that when White judge
is ruling, African American plaintiff, against
whom White American committed harassment,
have only 22 per cent of success to win the case.
Contrary to these findings is that, if the judge
is African American, this percentage for those
plaintiffs increases to 46. Generally, it indicates
that Black plaintiffs 3.3 times more likely to
succeed in the case when African American
judges are ruling the case [9]. As a result, it can be
suggested that judges can be influences by non-
legal consideration triggered from unconscious
personal perceptions.

Notably, there are some cases, in which
racial biases were apparently inconsistent with
other legal facts, and resulted in conviction of
an innocent person. The case of Farah A. Jama
could be a bright illustration [10]. Jaba, who
was nineteen years old Somali-Australian, was
convicted of a rape in 2008. The facts of the
case are that, complainant (white female) found
unconscious in the toilet of the nightclub in
suburban area of Melbourne, who allegedly was
raped. Suspected in the crime, the only evidence
against Jaba was that his DNA matched to the
sample from the victim’s body. The crime was
conducted in the area predominantly occupied

by white individuals’. Furthermore, none of the
other facts directly indicated Jaba’s guiltiness.
There was no footage from surveillance cameras,
personal of the night club did not recall Jabas
presence, no fingerprints, and any other records
[10]. Hence, the court ignored the absence of
convincing legal evidences, and sentences black
male person, suspected for conducting a crime in
the area occupied by white individuals. It seems
that racial biases or ‘unconscious racism’ is an
influential non legal factor that might negatively
impact on judicial decisions.

In relation to Kazakhstan, subject of this
study is unique. Thus, the analysis of scientific
works of Kazakhstans scientists regarding non-
legal factors that influence on decision making, it
becomes obvious that in Kazakhstan there are no
such carried studies.

Basically, research of domestic legal
scholars is carried out within the framework
of the project of the Chairman of the Supreme
Court of the Republic of Kazakhstan Zhakip
Asanov entitled “7 stones of the judicial system”
(Justice, Responsibility and independence,
Effectiveness of justice, Administrative justice,
Investigative judges, Competence of judges and
Digitalization). Undoubtedly, these principles
should bring the country’s judicial system to a
new level of development.

However, these rather general principles do
not cover issues related to the influence of non-
legal factors on decision making in judicature.

It is worth noting that such non-legal factors
as emotional state, mood, conviction, gender,
race or nationality of the defendant and even the
judge himself affect the judges’ decisions.

Conclusion

Controversial studies and empirical evidences
collected by supporters of legal realism theory
suggests that biases might be the main influence
for inaccurately carried decisions in judicatory
system. Attributed to the dual process theory such
decisions proved to be unconscious and rarely
noticeable as in individuals as in judges’ decision
making processes. Ideally, justice have to be
blind to maters of race, as such, judges should not
be influenced by unconscious cognitive factors
that affect decision making. After all, justice is
not ‘what judge had for a breakfast’. Therefore,
it can be suggested that more empirical studies,
joint by both psychologist and legal academics,
should be done for better understanding and
developing the strategies that will contribute to
issues of avoiding influences of non-legal factors
on judicial judgments. Such joint collaboration
psychologist and legal academics, particularly,
could contribute to Kazakhstan as well.
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I'OCYJAPCTBEHHBIE YCIYI'H KAK ®OPMA _
PEA/IM3AIIUU IN'OCYIJAPCTBEHHbBIX ®YHKIIUHU
OBECIIEYHEHUS ITPAB U 3AKOHHbBIX UHTEPECOB
OUBNYECKUX U OPUANYECKHUX JINLL

Hypraszunos bargar KaOob1ikaabipoBud

Pykosooumens omoena KOHCMUmMyyuoHHo20, AOMUHUCMPAMUEHO20 3AKOHOOAMENbCMBA
U 20cyoapcmeennozo ynpaesienus Hucmumyma 3axonodamenbcmea

u npasoeou ungopmayuu Pecnyonuxu Kazaxcman, kanouoam iopuoudeckux Hayk,

2. Hyp-Cynman, Pecnybnuxa Kazaxcman,; e-mail: nurgazinov@list.ru

Kany3akosa Jleisia TeabMaHOBHA

Tasnvlil nayunsiii compyOHUK omoena KOHCMUmyyuoHHoz2o,

AOMUHUCTIPAMUBHO20 3AKOHOOAMENbCMEA U 20CYOUPCMEEHHO20 YNPAGLEHUS
Hucmumyma 3axonodamenscmea u npagosoul ungopmayuu Pecnybnuxu Kazaxcman,
npogeccop Ynusepcumema « TYPAH», 0.10.n. npogheccop e-mail: zhanleila@mail.ru

KapaeB Anmunama AraxaHoBu4

[ 1asmvlil HayuHbIL COMPYOHUK OMOENA KOHCIUMYYUOHHOZO,

AOMUHUCTIPATNUBHO20 3AKOHOOAMENbCMBA U 20CYOAPCHBEHHO20 YNPABGIeHUs.

HUnemumyma 3axono0amenscmea u npagosou ungopmayuu Pecnyonuxu Kazaxcman, x.10.1.,
npogeccop BLIIT «Aounemy» Kacnuiickoeo ynusepcumema. e-mail: ali_agahan@mail.ru

Knroueswie cnosa: [ocyoapcmeennoe ynpasienue, 20cy0apcmeennas yciyed, nyonuynas yciyed,
AOMUHUCMPAMUBHAS pehopma, QyHKYUU 20CYOAPCMBEHHO20 YNPABLEHUSL.

Annomayusn. Cmamvsi nOCEUWEHA 80NPOCAM COBEPULEHCIBOBAHUSL NPEOOCABIEHUsL 20CYOap-
CMBEHHBIX YCIye KaK eadicHeuulell hyHKkyuu 8 cghepe 20cy0apCmeeHHO20 YIPAGieHUs U YCl06Us No-
svlulenuss e aghpexmusnocmu.

Peghopmuposanue cucmemvl, npuHyunos u Memooos 20Cyo0apCmeeHH020 YNPasieHusi N0 MHEHU
aA8MOpo8 s1615eMcsl adcHeliwell 3a0adetl 20cy0apcmed, KOmopas HanpasileHd Ha pearu3ayuio KoH-
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