KA3AKCTAH PECNYBIIMKACBIHbIH 3AHHAMA XXOHE K¥KbIKTbIK AKMAPAT MHCTUTYTbIHbIH XXAPLbICbI Tom 80, Ne4-2025

D.A.Abdakimova, etc.

Ol XATTbIKAPATBIK K¥KbIK XXOHE CANbICThIPMATbI KYKbIKTAHY/

& Quayarya

AQPARAT MEXOYHAPOOHOE NMPABO U CPABHUTEINIbHOE NPABOBEAEHUE/
INSTITYTY INTERNATIONAL LAW AND COMPARATIVE LAW

BULLETIN OF THE INSTITUTE OF LEGISLATION
AND LEGAL INFORMATION OF THE

REPUBLIC OF KAZAKHSTAN

SCIENTIFIC AND LEGAL JORNAL

ISSN 2788-5283

elSSN 2788-5291

Volume 80 Number 4(2025), 284-301

UDC 323.1:373.2 (045)

GRNTI 110.87.27

DOI 10.52026/2788-5291 2025 80 4 284
Scientific article

© D.A. Abdakimova', I.LKh. Saidzoda?, M.T. Akimzhanova®*, 2025

3 |nstitute of Legislation and Legal Information of the Republic of Kazakhstan, Astana, Kazakhstan
2National Center for Legislation under the President of the Republic of Tajikistan,
Dushanbe, Tajikistan
(e-mail: 'abdakimova16@gmail.com; 2info@mmk.tj; *makimzhanova@inbox.ru)

ON THE ISSUE OF DETERMINING A CHILD’S NATIONALITY:
NATIONAL, INTERNATIONAL, AND FOREIGN
LEGAL REGULATORY MECHANISMS

Abstract. This article is devoted to a comprehensive study of the legal mechanism
for determining a child’s nationality in light of constitutional guarantees and international
human rights standards. The purpose of the study is to identify problems and systemic con-
tradictions between the current norms of the national legislation of the Republic of Kazakh-
stan and the international obligations of the state in the area of ensuring the child’s right to
ethnic self-identification. The analysis is based on the provisions of the Constitution, regu-
latory decisions of the Constitutional Court, the Code of the Republic of Kazakhstan «On
Marriage (Matrimony) and Family», and international treaties ratified by the Republic of Ka-
zakhstan. To ensure completeness and objectivity, the experience of the CIS countries and
non-CIS countries was analysed, in particular, the legal consolidation of national identity in
Israel and Bosnia and Herzegovina - countries in which constitutions formalize the special
status of «titular» nations. The experience of Canada and Belgium was considered, whose
legislative practice allows us to assess the risks of applying a similar model in multinational
states, including Kazakhstan. The study found that the automatic determination of nation-
ality based on the origin of parents creates the preconditions for discrimination, especially
in relation to orphans and stateless persons, and substantiated that the existing regulatory
model requires revision in order to ensure the voluntary nature of ethnic self-identification
and prevent confusion between the concepts of nationality and citizenship.

The study is based on a combination of general scientific and specialized methods:
deduction, historical, comparative legal, and systemic analysis, case studies, and a doctri-
nal approach. The empirical basis was formed by the normative legal acts of the Republic
of Kazakhstan, international legal documents (including the Convention on the Rights of
the Child and the Convention on the Reduction of Statelessness), as well as decisions of
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the European Court of Human Rights and materials of law enforcement practice of the CIS

states.

The results of the study can be used for further reform of family and marriage legis-
lation of the Republic of Kazakhstan. The results of the conducted research may be useful
for the scientific community, legislative bodies, and human rights organizations.

Keywords: nationality, child, ethnic self-identification, citizenship, discrimination,

statelessness, right to self-determination.

Introduction

The issue of determining a
child’s nationality encompasses not
only legal aspects but also touches
on a wide range of social and polit-
ical issues related to the realization
of human rights in the areas of ethnic
self-identification, national self-deter-
mination, equality, and non-discrim-
ination. Therefore, examining the
current legal mechanism for its com-
pliance with the Constitution of the
Republic of Kazakhstan and interna-
tional obligations is particularly rele-
vant given the country’s multinational
population.

The scientific relevance of this
study is substantiated by the fact
that Article 65 of the Code of the Re-
public of Kazakhstan «On Marriage
(Matrimony) and Family», which reg-
ulates the procedure for determining
a child’s nationality, has generated
legal debate regarding its compliance
with Article 19 of the Constitution. The
constitutional provision of this article
regulates the right of every individual
to independently determine their na-
tionality and also enshrines the free-
dom to indicate or not indicate it. Le-
gal dissonance arises in cases of ab-
sence, uncertainty, or deprivation of
the rights of a child’s parents, which
leads to the risk of violating the child’s
rights. Based on this, nationality is
studied from two aspects: on the one
hand, as ethnicity, on the other, as a
political and legal connection of an
individual with the state (citizenship),
which is especially important in the
context of legal regulation of identity.

Thus, the issue of determining a

child’s nationality is highly sensitive,
as it lies at the intersection of legal,
ethnopolitical, and sociocultural pro-
cesses, reflecting not only individual
identity but also the principles of state-
hood, equality, and human rights.

Methods and Materials

In the process of scientific re-
search, a complex of methods was
used: deduction, historical, compara-
tive legal and systemic analysis, case
study and doctrinal approach.

The use of the historical method
made it possible to trace the forma-
tion and development of the category
of «nationality» in the legal context -
from its institutionalization in the So-
viet period to modern trends in the
CIS countries and foreign countries.
This method allowed us to identify
patterns that define the dual nature
of the concept of «nationality» as an
ethnocultural and legal characteristic
of individuality. The deductive method
was used by the authors in analysing
international UN standards, the Con-
vention on the Rights of the Child,
the Convention on the Reduction of
Statelessness, etc., and determining
the compliance of the regulatory legal
acts of the Republic of Kazakhstan
with them.

The comparative legal meth-
od was applied in the analysis of
the provisions of the legislation of
the Republic of Kazakhstan and the
norms of international law, as well as
the practice of foreign states on the
issue of determining the nationality
and citizenship of a child. A systems
analysis method was used to identi-
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fy internal consistency (or inconsis-
tencies) between the provisions of
Article 65 of the Family Code of the
Republic of Kazakhstan, the Consti-
tution, and Kazakhstan’s internation-
al obligations. A case study approach
was used to analyze decisions of the
European Court of Human Rights (in
particular, Ciubotaru v. Moldova and
Sejdi¢ and Finci v. Bosnia and Herze-
govina), which illustrate standards of
legal protection for ethnic self-identi-
fication. The authors used a doctrinal
approach to evaluate scientific posi-
tions and legal concepts concerning
issues of ethnicity, citizenship and
self-identification.

Results and Discussion

The modern legal understanding
of the category of «nationality» in Ka-
zakhstan is largely determined by the
historical experience of the Soviet pe-
riod. An examination of the specifics
of its formation and evolution in the
post-Soviet space allows us to more
accurately assess the legal nature
and significance of this category in
determining the nationality of a child.

The category of «nationality» in
the post-Soviet legal context contin-
ues to perform a dual function — to be
not only an ethnocultural marker, but
also a legal identifier of an individual.
It is reflected in official documents, is
used when applying for citizenship,
and can influence the scope of rights
and opportunities granted. Issues of
legal recognition of national identity in
post-Soviet countries remain the sub-
ject of academic and public debate.
Research in this area allows us to
trace the historical origins of this cate-
gory, as well as to identify contempo-
rary contradictions between the per-
sonal right to ethnic self-identification
and state instruments for recording
or, conversely, levelling ethnicity in
the public legal sphere.
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The main problem is that the
freedom of ethnic self-determination
proclaimed in constitutions is imple-
mented unevenly in practice and is
often accompanied by restrictions on
the expression and preservation of
national identity. The issue of deter-
mining the nationality of children born
in interethnic families or in situations
of migration across state borders is
particularly complex. In various juris-
dictions, this choice may depend on
the parents’ citizenship, place of birth,
or the child’s own personal will in the
future, which often gives rise to addi-
tional legal and identification difficul-
ties.

The development of the modern
concept of nationality is largely deter-
mined by the Soviet historical experi-
ence, which was studied in detail by
A.K. Bayburin [1; 458]. In the 1920s
and 1930s, the Soviet state institu-
tionalized the category of nationality,
endowing it with legal significance
and enshrining it in passports, birth
certificates, and other official docu-
ments. Initially, such a measure was
in line with the policy of indigenization,
aimed at supporting national cultures
and forming the personnel elites of
the union republics. Over time, how-
ever, nationality evolved into an in-
strument of bureaucratic accounting
and social regulation, influencing the
distribution of access to educational,
professional, and other resources. In
Soviet legal practice, a child’s ethnic-
ity was determined by the nationali-
ty of the parents, although only one
of them could be indicated in docu-
ments, which excluded the possibility
of official recognition of mixed identity.
Thus, ethnicity was formed not as an
expression of personal self-percep-
tion, but as a result of state regulation.

According to A.K. Bayburin, it is
precisely this tradition of rigidly defin-
ing and politicizing ethnicity that has
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had a lasting impact on the modern
perception of the category of nation-
ality: any documentary indication of
ethnicity in the post-Soviet space is
still often perceived not as a neutral
statement of fact, but as an expres-
sion of government interference in
personal self-determination [1; 461].

Modern Russian constitutional
and legal doctrine enshrines freedom
of personal self-determination (Arti-
cle 26 of the Constitution of the Rus-
sian Federation)', including the right
of an individual to independently de-
termine their nationality. However, as
N.A. Zainitdinov notes, the practical
mechanisms for implementing this
right remain unequal [2; 46-53].

The standard Russian passport
does not have a «nationality» column,
but republics with official languages
have special inserts where represen-
tatives of the «titular» peoples can in-
dicate their ethnicity. This creates an
unbalanced situation: some groups
receive an official means of express-
ing their identity, while others -primar-
ily Russians and residents of regions
without such inserts - are deprived of
this opportunity. The lack of a record
of nationality in state documents rel-
egates the issue of ethnicity to the
realm of personal relationships and
family upbringing, depriving it of legal
formality. The author proposes to es-
tablish the option of indicating nation-
ality for all citizens on a voluntary and
equal basis, which would eliminate
regional differences and prevent the
hierarchization of ethnicity [2; 46-53].

In turn, D.Sh. Pirbudagova and
M.M. Gamzatova consider the right to
national identity in its individual and
collective dimensions [3; 41-45]. In
their opinion, self-determination of an

individual is impossible outside the
cultural context of a group, which in-
cludes language, traditions, forms of
education, social and educational in-
stitutions. This is of fundamental im-
portance for children: nationality can-
not be reduced to a single choice at
birth registration; it is formed through
socialization. Therefore, the formal
neutrality of the state (for example,
refusing to record nationality in doc-
uments) does not ensure equality un-
less there is a cultural and linguistic
infrastructure that allows a child to in-
herit their ethnic identity. The authors
insist on strengthening national and
cultural autonomies and supporting
bilingual education.

The Belarusian model is based
on the principle of non-interference
of the state in the process of deter-
mining nationality. Article 50 of the
Constitution of Belarus? enshrines the
right to preserve one’s national iden-
tity and prohibits coercion to indicate
it. In this case, the child’s nationality
is not recorded in identification doc-
uments, and the choice of ethnic
self-identification is postponed to a
later age, when personal self-aware-
ness is formed. This model reduces
the risk of politicization of ethnicity,
but requires sustainable state support
for cultural diversity so that children
truly have a choice.

The particular challenges of de-
termining a child’s nationality and
ensuring their legal status are par-
ticularly acute for stateless persons.
As N.V.Polyakova emphasizes, eth-
nic identity does not provide full legal
protection for stateless persons: in
the absence of citizenship, access to
basic rights is limited, and identity ver-
ification procedures remain lengthy

' The Constitution of the Russian Federation (adopted by popular vote on 12/12/1993 with amend-
ments approved during the nationwide vote on 07/01/2020) // URL: https://www.consultant.ru/document/

cons_doc LAW 28399/

2 Constitution of the Republic of Belarus No. 2875-XII dated March 15, 1994 // URL: https://president.

gov.by/ru/ gosudarstvo/constitution.
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and complex [4; 260]. If a child is born
to stateless parents, their ethnicity is
not accompanied by a legally defined
status, creating a double uncertain-
ty-both identity-related and legal.

In this context, the principle of
non-discrimination, enshrined in the
Law of the Republic of Tajikistan «On
the Rights of the Child»3, is particular-
ly relevant. It guarantees the equality
of all children, regardless of their ori-
gin or legal status. This approach re-
flects states’ international obligations
to ensure equal legal protection and
emphasizes the need to simplify le-
galization procedures so that no child
is left outside the legal framework.

Moreover, inanumber of post-So-
viet states, ethnicity is actually begin-
ning to function as a surrogate mark-
er of civil and legal affiliation. In sit-
uations of statelessness or unsettled
foreign status, ethnic identity is often
used by government agencies as a
benchmark for determining «natural»
citizenship. This is particularly evident
in repatriation programs for individu-
als «with historical roots» (for exam-
ple, the «Oralman/Kandas»* program
in Kazakhstan or the «Compatriots»®
policy in Russia), where belonging to
a particular nationality becomes not
only a cultural but also a legally sig-
nificant basis for obtaining simplified
legal status. However, such practices
increase the risk of blurring the line
between nationality and citizenship,
as nationality can become a condi-
tion for access to a basic set of rights,
which contradicts the principles of
equality and non-discrimination. For
stateless persons, this creates addi-
tional vulnerability, as the recognition

or non-recognition of their ethnicity
by the authorities can directly impact
their ability to obtain documents, res-
idence permits, or access social ser-
vices.

Thus, an analysis of scientific ap-
proaches shows that the category of
«nationality» in the post-Soviet legal
space retains a special status, acting
not only as an expression of ethno-
cultural identity, but also as an ele-
ment of legally significant self-iden-
tification. Historically, nationality was
institutionalized as a fixed charac-
teristic of personality, which laid the
foundation for a model of externally
imposed belonging and continues to
influence modern mechanisms for
its determination. Currently, freedom
to choose one’s nationality is legally
declared, but the actual conditions for
its implementation remain heteroge-
neous and depend on the cultural and
linguistic environment, family social-
ization patterns, and regional state
policy. Determining the nationality of
children and individuals in borderline
legal situations remains particular-
ly challenging. For example, parents
are of different ethnicities or state-
less. In some cases, nationality can
assume a substitute function, serving
as a guideline when making decisions
about documentation and access to
social support mechanisms, creating
the risk of substituting legal status for
ethnicity. Therefore, an effective reg-
ulatory model must combine volun-
tary self-determination, equal access
to cultural resources, and protection
from administrative or discriminatory
use of ethnicity, ensuring that nation-
ality is an expression of personal and

3 The Law of the Republic of Tajikistan «On the Rights of the Child» // URL: https://online.zakon.kz/

Document/?doc_id=3378671.

4 «On approval of the Rules for granting or extending the status of Candace» Order of the Minis-
ter of Labor and Social Protection of the Population of the Republic of Kazakhstan dated July 22,
2013 No. 329-O-M // URL: https://adilet.zan.kz/rus/docs/V1300008624.

5 Federal Law of the Russian Federation «On the State Policy of the Russian Federation in relation
to Compatriots Abroad» dated 05/24/1999 N 99-FZ // URL.: https://www.consultant.ru/document/cons _doc

LAW_ 23178/.
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cultural identity, not a tool for distribut-
ing rights and opportunities.

A comparison of these trends with
the national legislation of the Repub-
lic of Kazakhstan allows us to identi-
fy certain discrepancies between the
proclaimed constitutional principles
of freedom of ethnic self-determina-
tion and their practical implementa-
tion. This is most clearly evident in
the current version of Article 65 of the
Code of the Republic of Kazakhstan
«On Marriage (Matrimony) and Fam-
ily»®, which establishes the automatic
determination of a child’s nationality
solely based on the nationality of the
parents. In particular, such a manda-
tory norm excludes:

- free national self-identification
unrelated to origin, depriving orphans
and abandoned children who lack re-
liable information about their parents
of the opportunity to exercise this
right;

- creates an unequal legal sta-
tus between children depending on
the availability of information about
their parents, which creates signs of
discrimination on social and ethnic
grounds;

- ignores personal beliefs, eth-
nocultural identity, and the poten-
tial transformation of an individual’s
sense of self throughout life.

This provision violates para-
graph 1 of Article 19 of the Constitu-
tion of the Republic of Kazakhstan’,
which enshrines the right of every
person to independently determine
their nationality. Nationality is not a
formal attribute reflected in parents’
documents, but the result of a deep
personal awareness of one’s belong-
ing to a particular ethnocultural com-

' ed under the influence of

language, culture, traditions, upbring-
ing, and life experience [5].

This approach reflects a balance
of objective and subjective factors in
determining citizenship. In this case,
objective factors such as ethnic origin
through parents or family line are tak-
en into account, but the importance of
socio-cultural self-identification is also
recognized. Furthermore, recording
citizenship in official documents may
entail legal consequences, including
the right to repatriation, state support,
participation in the quota system, and
protection of the rights of representa-
tives of national minorities [6]. There-
fore, any criteria established by the
state in this area must be justified, not
arbitrary, and must not limit the exer-
cise of rights enshrined in the Consti-
tution of the Republic of Kazakhstan.

Consequently, citizenship is a
deeply personal category, not reduc-
ible solely to biological origin. En-
shrining in legislation a single method
for determining a child’s citizenship
violates the principle of constitution-
al equality and the prohibition of dis-
crimination and personal autonomy,
as it hinders the child’s exercise of
the right to ethnic self-determination
in the future. Moreover, this violates
international standards, in particular
the provisions of Article 8 of the Con-
vention on the Rights of the Child?,
which enshrines the right to preserve
individuality, including citizenship.

On April 16, 2025, the Consti-
tutional Court of the Republic of Ka-
zakhstan adopted a regulatory reso-
lution on verifying the compliance of
Article 65 of the Code of the Republic
of Kazakhstan «On Marriage (Matri-
mony) and Family» with the Consti-
tution of the Republic of Kazakhstan.

6 The Code of the Republic of Kazakhstan «On Marriage (Matrimony) and Family» dated 26 December,
2011. Ne 518-1V // URL: https://adilet.zan.kz/eng/docs/K1100000518.

7 Constitution of the Republic of Kazakhstan. Constitution adopted on August 30, 1995 at the republi-
can referendum // URL.: https://adilet.zan.kz/eng/docs/K950001000 .

8 The Convention on the Rights of the Child was adopted by General Assembly resolution 44/25 of
November 20, 1989 // URL: https://www.un.org/ru/documents/decl_conv/conventions/childcon.shtml.
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The essence of this article is that the
determination of a child’s citizenship
is carried out on the basis of the citi-
zenship of the parents, and if the par-
ents have different citizenships, it is at
the discretion of the child.

A study of international experi-
ence and progressive foreign practice
on this issue allows us to conclude
that the provisions of Article 65 of the
Code of the Republic of Kazakhstan
«On Marriage (Matrimony) and Fam-
ily», in the absence of flexible mech-
anisms, may give rise to the following
legal conflicts and potential grounds
for declaring it unconstitutional:

1.Restriction of personal choice
and ethnic self-identification (contrary
to Article 19 of the Constitution of the
Republic of Kazakhstan). According
to the constitutional norm, every per-
son has the right to freely determine
their national identity, which includes
both maintaining the ethnicity of their
parents and making an independent
choice, especially upon reaching
adulthood.

However, Article 65 of the Civil
Code establishes that when register-
ing the birth of a child, his citizenship
is determined solely on the basis of
the citizenship of the parents. This
approach does not take into account
situations where a child may not
share the ethnocultural identity of the
parents or have no information about
them at all (for example, in cases of
abandonment of newborns, lack of in-
formation in official civil status docu-
ments, or parental refusal).

2.This provision may be consid-
ered contrary to the principles of con-
stitutional equality and personal au-
tonomy, since it does not provide the
child with the opportunity to exercise
the right to ethnic self-determination
in the future. Furthermore, it violates
international standards, in particu-
lar the provisions of the Convention
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on the Rights of the Child (Article 8),
which enshrines the right to preserve
individual identity, including nationali-
ty.

Thus, taking into account the
constitutionally enshrined principle of
freedom of self-identification, Article
65 of the Code in its current version
needs to be revised and brought into
line with international human rights
standards.

Legal uncertainty in the absence
of parents, since the norm does not
provide for a clearly regulated proce-
dure for determining the nationality of
a child left without parental care, or
in the event of their death, unknown
status, abandonment of the child, or
the inability to establish the ethnicity
of the parents based on documents
[7; 1170].

This gap in legal regulation cre-
ates legal uncertainty, which contra-
dicts the principle of legal certainty,
a fundamental element of the rule of
law and constitutional order. As a re-
sult, children in such situations find
themselves in a vulnerable position,
which may result in:

- restrictions in obtaining legal
documents that require an indication
of ethnicity;

- difficulties in realizing the right
to education, medical care, and so-
cial protection, especially in programs
where ethnicity is significant.

Thus, the lack of a procedural
mechanism for determining a child’s
nationality in such cases requires leg-
islative regulation to eliminate the le-
gal vacuum and ensure equal access
to basic rights and guarantees.

Establishing a rigid link between
a child’s nationality and the ethnicity
of their parents excludes the possi-
bility of freely choosing their ethnic
identity, which can be regarded as an
indirect restriction based on origin.

In particular, the impossibility of
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indicating a nationality different from
the ethnicity of the parents may con-
flict with Article 19 of the Constitution
of the Republic of Kazakhstan, which
grants everyone the right to deter-
mine and indicate their nationality.
From the point of view of international
law, this contains signs of discrimina-
tion on the basis of lack of ethnicity,
which violates Articles 14 and 19 of
the Constitution of the Republic of
Kazakhstan, the Convention on the
Rights of the Child (Articles 2 and 7).
The above-mentioned articles of the
Convention enshrine the protection of
the child from discrimination on any
grounds and the right to acquire a
nationality, as well as the obligations
of states to protect these rights in ac-
cordance with their laws and interna-
tional obligations, especially in cases
where otherwise the child might be
left stateless.

The Republic of Kazakhstan has
accepted international obligations to
protect the rights of the child from
discrimination and statelessness by
signing a number of international doc-
uments. In international practice, the
issue of determining the citizenship of
a child in cases where the citizenship
of the parents is unknown and the per-
son has the right to self-determination
is considered in order to prevent state-
lessness and ensure the rights of the
child. These standards are contained
in the Convention on the Rights of
the Child and the Convention on the
Reduction of Statelessness (1961)°,
which oblige states to grant citizen-
ship to children born on their territory
who would otherwise remain state-
less. The International Covenant on
Civil and Political Rights™ (Article 26)
explicitly establishes a prohibition of
discrimination and respect for the eth-

nic, cultural and personal identity of
the child.

If a child, being a citizen of Ka-
zakhstan, cannot choose a citizenship
that does not correspond to the ethnic
origin of his parents, this may be con-
sidered a restriction based on origin.
Without additional provisions regulat-
ing the right to national self-identifica-
tion in cases of absence of parents,
and without taking into account the
opinion of the child (upon reaching a
certain age), Article 65 may contra-
dict the Constitution of the Republic
of Kazakhstan (Articles 19 and 14)
and the country’s international obli-
gations. This creates grounds for a
constitutional and legal examination
of the relevant norm.

In most foreign countries, the cit-
izenship (ethnicity) of citizens is not
requlated by law and is not recorded
in documents in the context in which
we, citizens of the post-Soviet space,
understand it. International practice
insists that the official recording of
citizenship in state documents is a
dangerous discriminatory instrument.
Based on this, international law iden-
tifies it in two meanings: «nationali-
ty» as «citizenship» through the legal
connection of a specific person with
a specific state. The second meaning
is achieved through a person’s ethno-
cultural self-identification, that is, the
protection of a person’s right to freely
determine their ethnicity.

In this regard, we support the po-
sition of M. Foster and T.R. Baker that
racial (national) discrimination is both
a cause and a consequence of state-
lessness, and that national legislation
and practice of individual states can
simultaneously entrench and support
such discrimination [8; 92].

Undoubtedly, the granting of citi-

9 The Convention on the Reduction of Statelessness of August 30, 1961 // URL: https://www.un.org/ru/
documents/decl_ conv/conventions/statelessness.shtml.

'° The International Covenant on Civil and Political Rights of December 16, 1966 // URL: https://www.
un.org/ru/documents/decl_conv/conventions/pactpol.shtml.
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zenship is an exercise of the sovereign
right of the state, which is enshrined
in the fact that states themselves de-
termine the legislative mechanisms
for its implementation. Nevertheless,
the principle of non-discrimination
against individuals on any basis is
consistent with the international prin-
ciple of «jus cogensy, that is, impera-
tive force. Thus, states, when exercis-
ing their sovereign right in matters of
regulating citizenship, are obligated,
first and foremost, to proceed from
their international obligations under
ratified international treaties. If we
turn to the fundamental international
human rights documents, we see that
the Universal Declaration of Human
Rights™ (Article 15) of 1948, the In-
ternational Covenant on Civil and Po-
litical Rights (Article 24) of 1966, and
the Convention on the Rights of the
Child (Article 7) regulate the issue of
«nationality» by defining «citizenship»
as belonging to a particular state.
Another issue is that these same in-
ternational documents enshrine the
individual’s right to ethnic self-identifi-
cation. Thus, Article 27 of the Interna-
tional Covenant on Civil and Political
Rights guarantees persons belonging
to national minorities the right to pre-
serve and develop their culture and
use their language. Regarding similar
rights for minors and young children,
these guarantees are enshrined in
Article 30 of the Convention on the
Rights of the Child.

Regarding the regulation of this
issue at the regional level, the Euro-
pean Convention on Human Rights
(Article 8) of 1950 considers the issue
of ethnic self-identification as an ele-

ment of an individual’'s private life. The
European Court of Human Rights™
considered this issue in the case of Ci-
ubotaru v.Moldova (2010, application
no. 27138/04)"3. The case of Ciubota-
ru v. Moldova concerned the refusal
of the Moldovan authorities to satisfy
the applicant’s request to change the
entry on official documents regarding
his ethnicity from «Moldovan» to «Ro-
maniany», citing the applicant’s inabil-
ity to provide evidence of his Roma-
nian identity. The authorities insisted
on the provision of evidence such as
information about his parents or offi-
cial documents confirming his Roma-
nian nationality. The European Court
has ruled that the state’s requirement
for «objective proof» of ethnicity is
contrary to the principle of self-iden-
tification and violates a person’s right
to respect for private life. As a result,
a violation of Article 8 of the Conven-
tion was found, and it was concluded
that the state has no right to impose
ethnicity or hinder its free expression.

Article 14 of the European Con-
vention expressly prohibits discrimi-
nation on the basis of nationality, as
demonstrated, in particular, by the
European Court of Human Rights’ de-
cision in the case of Sejdi¢ and Fin-
ci v.osnia and Herzegovina (2009,
applications nos. 27996/06 and
34836/06)'*. The case concerned the
constitutional ban on representatives
of the Roma and Jewish minorities
from running for public office. The
applicants complained that, despite
having experience comparable to
that of the country’s highest officials,
they were constitutionally barred from
running for these positions solely be-

" Declaration of Human Rights of 1948 // URL: https://www.un.org/ru/documents/decl_conv/declara-

tions/declhr.shtml.

2 The European Convention on Human Rights // URL: https://www.echr.coe.int/documents/d/echr/con-

vention_ENG.

13 Case of Ciubotaru v. MOLDOVA. 27138/04 // URL: https://hudoc. echr.coe. int/app/conversion /pd-

f/?library=ECHR&id=001-.

4 Case of Sejdi¢ and FInci v. Bosnia and Herzegovina - HUDOC // URL: https://hudoc.echr.coe.int/

app/conversion/pdf/?library=ECHR&id=001-.
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cause of their ethnic origin. The Con-
stitution of Bosnia and Herzegovina
explicitly provides that only represen-
tatives of the «constitutional peoples»
- Bosniaks, Croats, and Serbs - may
be elected to the highest government
positions. The European Court found
a violation of Article 14 of the Con-
vention, taken together with Article
8, emphasizing that exclusion based
on ethnicity affects issues of personal
identity.

The Constitution of Bosnia and
Herzegovina is unique in that it is
an annex to the 1995 Dayton Agree-
ment, which ended the civil war. The
Constitution has international legal
status, being part of the peace treaty
and guaranteed by the international
community. Another unique feature is
its enshrinement of the priority of the
three titular ethnic groups - Bosniaks,
Serbs, and Croats. This priority is ex-
pressed in the formation of the high-
est organs of state power taking into
account ethnic parity.

The Preamble itself states that
the Constitution of Bosnia and Her-
zegovina is adopted on behalf of
the Bosniaks, Serbs, and Croats as
peoples (including those who con-
stitute the population of the country)
and the citizens of Bosnia and Her-
zegovina'™. For example, Article IV
of the Constitution defines the pro-
cedure for forming the Parliamenta-
ry Assembly as follows: «The House
of Peoples shall consist of 15 depu-
ties, two-thirds of whom represent the
Federation (including five Croats and
five Bosniaks), and one-third of whom
represent the Republika Srpska (five
Serbs). The Croat and Bosniak depu-
ties appointed by the Federation shall
be elected, respectively, by the Croat
and Bosniak deputies of the House of
Peoples of the Federation. Deputies
from the Republika Srpska shall be

elected by the People’s Assembly of
the Republika Srpska».

Similarly, Article V defines the
procedure for forming the Presiden-
cy of Bosnia and Herzegovina, which
shall consist of three members: one
Bosniak and one Croat, each elected
directly from the territory of the Fed-
eration, and one Serb elected direct-
ly from the territory of the Republika
Srpska.

Article VII of the Basic Law of the
country establishes that the Central
Bank of the state is also formed taking
into account the priority of the three
ethnic groups. Thus, the Presidium
appoints three members of the first
Board of Governors of the Bank: two
from the Federation (one Bosniak and
one Croat, each with one vote) and
one from the Republika Srpska. Thus,
the principle of forming the highest or-
gans of state power presupposes the
existence of a «vital national interest»
mechanism, allowing each ethnic
group to block decisions if it believes
its rights are being violated.

As for other ethnic groups living
in the territory of Bosnia and Herze-
govina, the Constitution defines their
status as others. The constitutional
enshrinement of the special status of
«titular» nations and the limitation of
other ethnic groups’ political rights,
from the point of view of internation-
al law, are discriminatory and need to
be revised. We agree that the unique-
ness of the Constitution of Bosnia
and Herzegovina was determined by
the military conflict and served as a
«temporary compromise» to end the
military conflict. Self-determination
and independence of conflicting eth-
nic groups was assumed, but today,
many provisions need to be revised,
taking into account the principle of a
«civic nation» rather than «constitu-
tive peoples». Constitutional reforms

5 URL: https://legalns.com/download/books/cons/bosnia_and_herzegovina.pdf.
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must be based on international law,
which provides for the protection of
fundamental human rights, while pre-
serving mechanisms for protecting
the cultural and linguistic identity of
ethnic groups, without infringing on
the political rights of other citizens.
The issue of constitutional recogni-
tion of «titular» nations is a sensitive
one, not only because it is inconsis-
tent with international law on issues
of discrimination, human rights, and
equality, but also because it poses the
risk of creating a precedent for other
states to follow.

There are more than ten states in
the world that enshrine the principle
of «constitutive peoples» in their fun-
damental laws, including Lithuania,
Mongolia, Croatia, Estonia, Slovakia,
and Israel.

The experience of Israel, which
adopted the «Basic Law: Israel - the
Nation-State of the Jewish People» in
2018, is of interest for research. Article
1 of this law states: «The State of Is-
rael is the national state of the Jewish
people, in which they exercise their
natural, cultural, religious and histori-
cal right to self-determination»®. This
constitutional provision alone violates
several provisions of international in-
struments on non-discrimination and
equality.

For example, the Constitution of
Israel enshrines the right to self-de-
termination as a unique and exclusive
right of the Jewish people. However,
Article 1 of the UN Charter', the In-
ternational Covenant on Civil and Po-
litical Rights and international law in
general recognize the right to self-de-
termination for all peoples living on
the territory of a given state. Accord-
ing to Andras L.Pap, the example of
Israel most clearly demonstrates how

the definition of a titular (ethno)nation-
al majority is the core of nation-build-
ing and the nationalist project, since
nationalism is also interpreted in the
context of ethnic kinship in the dias-
pora. Various forms of constitutional
nationalism for the diaspora, such as
the Law of Return, the Basic Law on
the «nation-state», status laws, and
policies of ethnicized external citizen-
ship, should serve as sources for fur-
ther analysis, especially if there is an
asymmetry in how the state classifies
and operationalizes the ethnicity of
minorities, «othersy», in relation to the
majority that constitutes the nation
[9; 217].

Violations of the principle of
non-discrimination against citizens of
non-Jewish origin are seen in the rec-
ognition of the exclusivity of the Jewish
people. As is known, 23% of the pop-
ulation of Israel are representatives
of other nationalities'. This violates
not only the principle of non-discrim-
ination but also the right of peoples
to self-determination, which is also a
norm of international law, classified as
«jus cogensy». As is well known, inter-
national norms require states to en-
sure the collective rights of minorities
not only with respect to rights such
as the preservation of language, cul-
ture, and traditions, but also to ensure
equal access and participation in the
political life of the state. Thus, the Is-
raeli Constitution, like the Basic Law
of Bosnia and Herzegovina, creates
a hierarchy based on ethnicity, which
contradicts key international human
rights documents that enshrine the
equality of peoples and condemn dis-
crimination on any basis.

While international law supports
and guarantees the concept of free-
dom of self-determination, the states

6 Basic Law: Israel is the national State of the Jewish people // URL: https://main.knesset.gov.il /ru/

activity/ pages/basiclaw.aspx?lawid=13.

7 The UN Charter // URL: https://www.un.org/ru/about-us/un-charter/full-text.
'8 The population of Israel // URL: https://www.tadviser.ru/index.php/.
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we have examined destabilize the
situation with their constitutional pro-
visions on non-discrimination and
equality for representatives of non-tit-
ular nations. Thus, the problem of de-
termining a child’s nationality is much
deeper and goes beyond a single is-
sue, touching not only on civil but also
political and socio-cultural aspects.

Returning to the issue of deter-
mining a child’s nationality, in interna-
tional practice, determining a child’s
nationality in the absence of parents
is most often regulated with the aim of
preventing statelessness and ensur-
ing the rights of the child. Looking at
international practice regulating this
issue, we see various approaches.

According to Belgian law, a child
born in Belgium to foreign parents
may acquire Belgian citizenship sub-
ject to certain conditions aimed at
preventing statelessness. These pro-
visions are enshrined in the Belgian
Nationality Code (Code de la nation-
alité belge)'®, which was reformed in
1984. Specifically, the articles con-
cerning the acquisition of citizenship
by birth in Belgium provide for the fol-
lowing cases:

1. A child born in Belgium and
who did not have any other citizen-
ship before reaching the age of 18
automatically acquires Belgian citi-
zenship.

2. A child born in Belgium and
who lost their only other citizenship
before reaching the age of 18 also
acquires Belgian citizenship.

Polish law is based on the prin-
ciple of jus sanguinis (right of blood),
which grants citizenship to children if
at least one parent is a Polish citizen.
According to the Citizenship Act of 2
April 2009%° (which entered into force
on 15 August 2012), a child born or

found on the territory of Poland ac-
quires Polish citizenship if both par-
ents are unknown, their citizenship is
unknown or they are stateless (Arti-
cles 14(2) and 15). This provision is
aimed at preventing statelessness
among children born in Poland.

Conclusion

Thus, the study revealed the fol-
lowing. The provisions of Article 65 of
the Marriage and Family Code of the
Republic of Kazakhstan, as currently
amended, are formally consistent with
the Constitution of the Republic of
Kazakhstan; however, they do not ful-
ly ensure the realization of the child’s
right to ethnic self-identification, es-
pecially in the context of internation-
al standards. Moreover, the lack of a
flexible mechanism for determining a
child’s citizenship in the absence or
unknown status of parents, as well as
the rigid linking of citizenship to the
ethnic origin of the parents, may con-
tradict the constitutional provisions of
Articles 14 and 19, as well as the in-
ternational obligations of the Republic
of Kazakhstan enshrined in the Con-
vention on the Rights of the Child and
other fundamental international docu-
ments.

The experience of many pro-
gressive countries is based on the
practice of eliminating mandatory
documentary recording of a child’s
ethnicity and recognizing it as an el-
ement of private life that must be re-
spected. In post-Soviet countries, the
«nationality» column is retained, but
the freedom to indicate or not indicate
ethnicity is granted.

At the same time, there are
states (Israel, Bosnia and Herzegovi-
na) where, even with the constitution-
al enshrinement of the status of the

® URL: https://diplomatie.belgium.be/en/belgians-abroad/nationality/being-granted-belgian-nationali-

ty-age-18?utm_source =chatgpt.com.

20 URL: https://karta-pobytu.pl/ru/baza-wiedzy/ustawa-z-dnia-2-kwietnia-2009-r-o-obywatelstwie-pol-

skim/.
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«titular» nation, there is a high risk of
institutionalizing ethnic hierarchy and
discrimination.

The conducted analysis allows
us to draw conclusions that can be
taken into account when aligning na-
tional legislation with constitutional
guarantees and international obliga-
tions of the Republic of Kazakhstan:

1. Develop an alternative legal
mechanism for establishing a child’s
citizenship in the absence of infor-
mation about the parents, in cases of
deprivation of parental rights. The pri-
mary goal of legal regulation should
be to overcome the legal vacuum that
arises in cases of death, absence,
or unknown identity of a child’s par-
ents, deprivation of parental rights, or
abandonment of the child.

2. Provide for a gradual transi-
tion from a model of rigid definition of
ethnicity to a flexible model that takes
into account the right to self-determi-
nation, ethnic self-identification and

References:

non-discrimination.

3. Continue efforts to align na-
tional legislation with the Republic
of Kazakhstan’s international obliga-
tions under international treaties on
the prevention of statelessness and
the protection of children’s rights.
Legal reform should be based on
the principles of non-discrimination
and respect for the cultural and eth-
nic diversity of society, as well as the
right to self-determination and ethnic
self-identification.

International practice demon-
strates the commitment of states to
preventing statelessness among chil-
dren, especially in cases of parental
absence. The Republic of Kazakhstan
may consider amending its national
legislation to automatically grant citi-
zenship to children born on its territo-
ry without parents, in order to comply
with international standards and en-
sure the protection of children’s rights.

1.Banbypun A.K. CoBeTckne npakTukm onpegenenHnsa HaunoHansHoctn B 1920-30-
e Ir. B kH.: CoBeTckne Haumm u HaumoHanbHasa nonutuka B 1920-1950-e roabl. 2014.

C. 458-467.

2. 3anHntgnHos H.A. Yka3aHve HauMoHanbHOCTY B nacnopTe rpaxaaHnHa Poccumnckon
depgepaumm kak popma peanusaumm npaBa Ha HauWoOHamnbHY MPUHAANEXHOCTL //
AkTyanbHble npobnembl poccuickoro npasa. 2020. Ne 1. C.46-53.

3.Mnpbyparosa [A.LU.,

Mam3atoBa M.M. KOHCTUTYUMOHHOE npaBO onpenensitb

N yKasblBaTb CBOK HALMOHAmNbHYK MPUHALMNEXHOCTb KaK peanu3auusi 3THUYECKOM
camoungeHTUMrKaLmm NMMYHOCTM B KOHTEKCTE obecneyeHuns npas YyernoBeka B Poccumnckon
depnepaumm // KOpnguyeckmn BectHuk ANY. 2013. Ne 2. C.41-45.

4.MonskoBa H.B. lMpaBoBoe nonoxeHune nuy 6e3 rpaxgaHcTBa B COBPEMEHHbIX
YCrOBUSIX: 3aKOHOOATENbCTBO M Npobriembl ero peanudaumn // BecTHuk BopoHexckoro
nHctutyta MB[ Poccumn. 2023. Ne 2. C. 260-265.

5.AkatoBa C.b. K Bonpocy o npaBe pebeHka onpegensTb U yKasblBaTb CBOK
HauunoHanbHOCTb. Pexnm goctyna: https://online.zakon.kz/Document/?doc_id=32147637

(nata obpawenns: 01.11.2025).

6.2Koetnc E.A. lpaBoBoe MHEHME O pPacCMOTPEHUW Ha COOTBETCTBME MNYHKTY 1
ctatbn 19 KoHctutyuumn PK ctatbmn 65 Kogekca PK ot 26 pnekabpsa 2011 roga «O 6pake

(cynpyxectBe) U ceMbey.

Pexum poctyna:

https://bureau.kz/analiz’kommentarii_i_

zaklyucheniya/pravovoe-mnenie-o-stati-19/ (qata obpaweHnus: 01.11.2025).
7.AkumxaHoBa M.T. HekoTopble npobnembl 3awuTbl SIMYHLIX HEUMYLLECTBEHHbIX
npaB pebeHka no 3akoHogaTenbcTBY Pecnybnukm Kasaxctan // BecTHuk WHcTUTyTa
3akoHogaTtenbcTBa Pecnybnukun KasaxctaH. 2018. N 4 (53). C.169-176.
8. Foster M., Baker Timnah Rachel. Racial Discrimination in Nationality LawsA Doctrinal
Blind Spot of International Law? // Columbia journal of race and law. 2021. Ne1. P.84-146.

296



On the issue of determining a child’s ...

https://DOI: 10.7916/cjrl.v11i1.8018 (date of reference: 30.10.2025).

9.Pap Andras Laszlé. Conceptualizing and Operationalizing Identity, Race, Ethnicity,
and Nationality by Law // Nationalities papers. 2021. Ne 49 (2). P.213-220. https://
DOI:10.1017/nps.2020.51 (date of reference: 30.10.2025).

© O.A. AbgakumoBa', U.X. Cauasona?, M.T. AkumxkaHoBa3®, 2025
13 KP 3aHHaMa »xaHe KyKbIKThIK aknapaTt MHCTUTYThl, AcTaHa, KasakcTaH
2TaxikcTaH PecnybnukacbiHbiH MNpe3naeHTi )aHbiHaarbl 3aHHama ynTThlK opTanbifbl,
OywaHbe, ToxikcTaH
(e-mail: 'abdakimova16@gmail.com; 2info@mmk.tj; *makimzhanova@inbox.ru)

BAJIAHbIH ¥N1TbIH AHBIKTAY TYPAIbl MOCEJETIE:
K¥KbIKTbIK PETTEYAIH ¥NTTbIK, XAJIbIKAPAJbIK
’KOHE LWWETENAOIK TETIKTEPI

AnaaTtna. Makana KOHCTUTYUUANbIK KeningikTep MeH aam KyKblKTapblH KOpFayadblH,
xanblkapanblk CTaHgapTTapbl TYpfbiCblHAH OGanaHblH YNTbIH  aHbIKTayAblH  KYKbIKTbIK
TETIKTEPIH XXaH-XaKTbl 3epTTeyre apHarnfaH. 3epTreyaiH MakcaTbl KasakctaH Pecnybnukachl
YNTTbIK 3aHHaMacblHbIH KOMgaHbICTarbl HOpManapbl MeH 6anaHblH, 3THUKanbIK ©3iH-63i
COMKECTEHAIPY KYKbIfblH KaMTamacbl3 eTy canacblHaafbl MEMMEKETTIH, Xarblkapanbik
MiHOeTTeMenepi apacbiHgarbl npobrnemanap MeH Xyneni KanwbiblkTapabl aHblkTay
6onbin Tabbinagbl. Tangay KoHCTUTYuUusiHbIH, epexenepiHe, KoHcTutyumanblk COTTbIH,
«Heke (epni-3anmbIinTbinblK) XXaHe oTbackl Typanbl» KasakctaH Pecnybnukacbl KogekciHiH
HOPMaTMBTIK KaynbinapbiHa »>xaHe KasakctaH Pecnybnukacbl paTudukaumsinaraH
XanblkapanblK LapTTapra HerisgenreH. TOomnbIKTbiFbl MEH OOBEKTMBTINIMNH KaMmTamachi3
eTy ywiH TM[ engepinHiH, anbic WeT enaepaid Taxipnbeci, atan antkanaa, Vspavnbege,
BocHusaaa xeHe NepueroBmHaga ynTTbIK GiperennikTi KyKbIKTbIK 6ekiTy - KoHcTutyuuanap
«TUTYNAbl» YNTTapAblH epekwe mapTebeciH paciMaenTiH engep TanaadHabl, KazakctaHabl
koca anfaHga, KaHaga meH benbrusaHblH Toxipnbeci kapangbl, onapablH 3aHHaManblk
ToxXipmbeci kenynTTbl MEMIEKETTEPAE YKCac MOAeNbAi KongaHy TayekengepiH baranayra
MYMKiHAiK Bepeai.

3epTTey OGapbiCbiHOa aTa-aHanapblH LWbIFy Teri GoMblHWA yNTTbl aBTOMAaTThI
TypOe aHblKTay, acipece XeTim Oananap MeH asamaTTbifbl XXOK adamMaapfa KaTbICThbl
KEMCITYLWIiNIKKe anfbllapTrap »acamTblHbl aHblKTanadbl >XeHe KongaHbICTafbl peTTey
MoAeni 3THUKanbIK ©3iH-63i CaMKeCTeHAIPYAiH EPIKTINIriH KaMTamacbI3 eTy XXoHe YT MeH
asamaTTblK YFbiIMOapbIHbIH apanacybiHa on 6epmey MakcaTbliHAa KanTa kapayabl KaxeT
eTeTiHAIr HerizgenreH.

3epTTey Xanmbl FbifibIMU XaHe apHanbl 8AiCTep KelleHiHe HerisgenreH: geayKuus,
Tapuxu, canbICTbipMaribl-KYKbIKTbIK XXoHe Xynenik Tangay, case-study xxeHe JOKTpUHanbIK
Tocin. Omnupukanblk Herisgi KasakctaH PecnybnukacbiHblH, HOPMATUBTIK  KYKbIKTbIK
akTinepi, XanblkapanblK-KYKbIKTbIK KyXaTtTap (OHbIH iWiHOe 6Gana KyKblkTapbl Typarsbl
KoHBeHUMS X8He asamMaTCbi3gblKTbl KbiCKapTy Typanbl KoHBeHuus), coHpaun-ak Agam
KYKbIKTapbl xxeHiHaeri Eyponanblk cOTTbIH, WwewiMmaepi xsHe TML meMnekeTTepiHiH, KyKbIK
KongaHy npakTukacblHbIH, MaTtepuangapbl Kypagbl.

3epTTey HoTwxkenepi KasakctaH PecnybnukacbiHblH oTbachbifblk-HEKE 3aHHaMachlH
ofaH api pedopmManay YLWiH navganaHbiybl MyMKiH. XKyprisinreH 3eptrey HaTuxenepi
FbIIbIMM KOFaMOacTblK, 3aH, LWbIFapy KbI3MeTi opraHgapbl, KYKblKk KOpFay ybiMaapbl YLiH
nangansl 605nybl MYMKIH.

TyniHgi cespep: ynT, Gana, 3THUKaAnNbIK ©3iH-63i COWKEeCTeHAipy, asamarTTblk,
KEMCITYLUINIK, a3amMaTTbIfbl )KOK, ©3iH-63i aHbIKTay KYKbIfbl.
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K BOMPOCY Ob ONPEAENIEHUN HALUMOHAJIbHOCTU PEBEHKA:
HAUWOHAIIbHbIW, MEXOYHAPOOHbLIN U SAPYBEXHbIU
MEXAHU3MbI NMPABOBOI'O PEIMNYJIMPOBAHUA

AHHOoTaumsa. CrtaTtbs nocBsWEHA KOMMSIEKCHOMY WCCNeLoBaHMO MNpaBOBOro
MEexaHu3Ma OornpeaeneHns HauuMoHanbHOCTM pebEHka B CBETE  KOHCTUTYLIMOHHbIX
rapaHTum U MeXxayHapoaHbIX CTaH4apTOB 3aWuTbl NpaB Yenoseka. Llenb nccnegoBanus
3aKkn4yaeTca B BbiABEHUM NPobieM U CUCTEMHbIX MPOTUBOPEYNA MeXay eNCTBYOLWMMUN
HOpMaMM HauMOHanbHOro 3akoHogatenbcTBa Pecnybnukn KasaxctaH u mexgyHapogHbIMU
obs3aTenbcTBaMn rocygapctea B cgepe obecneveHus npaBa pebEHka Ha 3THUYECKYHD
camomngeHTudumkaumo. AHanm3 OCHOBaH Ha MONOXEHUAX KOHCTUTYUMW, HOpMaTUBHbIX
noctaHoBneHusx KoHctutyumoHHoro Cypa, Kopekca Pecnybnukn KasaxctaH «O
Opake (CynpyXecTBe) U ceMbey», U MeXAyHapoOHbIX AOroBopax, paTUULMPOBaHHbLIX
Pecnybnukon Kasaxctan. [Ona obecneyeHuss nNOMHOTbI U OOBLEKTUBHOCTM  Obin
npoaHanuanpoBaH onbIT cTpaH CHI, cTpaH ganbHero 3apybexbsi, B YaCTHOCTU, NPaBoOBOe
3aKpenneHne HaumoHanbHoM naeHTuyHocTn B Mspanne, bocHun u 'epuerosmHe - cTpaHax,
B KOTOPbIX KOHCTUTYLMM dOPManm3yroT 0CobbIN CTaTyC « TUTYIbHbIX» HALWUN, PACCMOTPEH
onbIT KaHagb! n benbrun, 3akoHogaTenbHas NpakTuka KOTOPbIX NO3BOSISET OLEHUTb PUCKU
NPUMEHEHNSA aHaNOrM4yHoOM MOL4ENN B MHOrOHALUMOHarbHbIX rocygapcTBax, B TOM YnCne n
B KasaxcTaHe.

B xopme wnccnepoBaHusi yCTAHOBMNEHO, YTO aBTOMATUYECKOE onpeferieHne Hauu-
OHaNbHOCTU MO MPOUCXOXAEHUIO POAUTENEN CO3O4AET NPEANnOChbITKA ANs OUCKPUMMUHA-
UMM, 0COBEHHO B OTHOLLUEHMM OETEN-CMPOT U nuy 6e3 rpaxkgaHcTea M 060CHOBAHO, YTO
CyLlecTByloLWasas MoAenb perynupoBaHust TpebyeT nepecMmoTpa C uenbto obecneveHus
A06POBONBHOCTM 3THUYECKOM CaMOMAEHTMAMKALUN U HEAOMYLLEHUS CMELLEHUSI MOHATUN
HaLUMOHaNbHOCTU U rpaXgaHCcTBa.

B ocHoBy wuccnegoBaHus MNOSMIOXKEH KOMMMEKC O6LeHay4YHbIX W cneumanbHbIX
METOAOB: AeAYKLMU, UCTOPUYECKOrO, CPaBHUTENBHO-MPABOBOro M CUCTEMHOINO aHanmaa,
case-study 1 4OKTpUHaNbHOro Nogxoaa. AMNUPUYECKY0 OCHOBY COCTaBUIIN HOPMATUBHbIE
npaBoBble akTbl Pecnybnukn KasaxcrtaH, mexayHapoaHO-NpaBoOBblE OOKYMEHTbI (B TOM
yncne KoHBeHumsa o npaeax pebéHka n KoHBeHuMsa O cokpalueHun 6esrpakgaHcTsa), a
Takke peweHnss EBponenckoro cyaa no npaeam 4YenoBeka U matepuarnbl NpaBonpuMeHn-
TernbHOW npakTuku rocygapcts CHI.

PesynbTatel uccnegoBaHuss MOryT ObiTb  WMCNOMb30BaHbl ANSA  AanbHEWLWero
pedopMnpoBaHNA cemMenHo-bpayHoro 3akoHopatensctBa Pecnybnuku KasaxcrtaH.
PesynbTatel NpoBEeAEHHOr0 uMccneaoBaHMs MOryT ObiTb MNOMEe3Hbl AN Hay4HOro
coobLlecTBa, opraHoB 3akoHOAATENbHOW AEATENBHOCTU, NPaBO3aLLUTHbLIX OPraHnU3aLUmnm.

KniouyeBble cnoBa: HauWoOHanNbHOCTb, pebeHOK, aTHMYecKkas camongeHTudnkaums,
rpaXkgaHcTBO, ANCKPUMMHAUUS, Be3rpaxgaHcTBO, NpaBo Ha caMoonpeaeneHue.
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