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THE CONTENT AND ESSENCE OF TAX PROCEDURES 
IN THE FIELD OF ADMINISTRATIVE JUSTICE 
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Abstract. Considering in this article matters about tax procedure, pursued the goal of opening up 
this concept not only as an adopted rule of law any legal action taken by a tax authority in accordance 
with the tax legislation, but its wide understanding of law with other theoretical points of view. At 
the same time tax procedure is described in comparison with the legal concept of administrative 
procedure, a notion that in contrast to the concept of tax procedures considered in the Law of the 
Republic of Kazakhstan «On administrative procedures». Disclosure and study two notions of the tax 
procedure and administrative procedure have similarities in the authority of these procedures, which 
is always a public authority, but there are significant differences between the subject and the scope 
of their application, therefore they cannot be identified in the sphere of public law relations. For the 
purposes of which is used the comparative method theoretical research by comparing the provisions 
of the current tax law, the draft of the administrative procedural and trial Code and the opinions of 
legal scholars. The study subject of thisarticle is interesting because previously it has not been the 
subject of research among scientists in the field of financial and tax law respectively. Therefore, the 
application of it has a practical significance not only for the theory of tax law, but for the practical 
side of tax and administrative law. In this connection, the proposed measures of improvement of 
tax and administrative legislation of Kazakhstan on the draft Administrative procedural and trial 
Code of Kazakhstan, are studied in this article issues, contribute to legal settlement with gaps in the 
legislation that have the potential to occur in the pre-trial administrative law enforcement practice 
in the application of the provisions of the Administrative procedural and trial Code of the Republic 

Азаматтық және азаматтық процестік құқық
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of Kazakhstan with the consideration and resolution of administrative cases for violation of tax 
legislation.
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Аннотация. Осы мәтінде салық рәсімі туралы мәселелерді қарастыра отырып, салық 
заңнамасына сәйкес салық органы жасайтын құқық қолдану саласында қабылданған кез келген 
құқықтық іс-әрекет ретінде ғана емес, сонымен қатар басқа теориялық көзқараспен оның кең 
құқықтық түсінігі де осы ұғымды ашу мақсаттары көзделеді. Сонымен бірге салық рәсімнің 
заң ұғымымен салыстыра отырып және әкімшілік рәсім қарастырылады, салық рәсімі  ұғы-
мына қарағанда, әкімшілік рәсімі ҚР «Әкімшілік рәсімдер туралы»Заңында қарастырылған. 
Екі ұғымды ашу және зерттеу салық рәсімі мен әкімшілік рәсім осы рәсімдерді қолдану субъ-
ектілерінде ұқсастыққа ие, өйткені бұл субъект әрқашан Мемлекеттік орган болып табыла-
ды, бірақ олардың мәні мен қолданылу саласы арасында елеулі айырмашылықтарға ие, осыған 
байланысты оларды жария-құқықтық қатынастар саласында теңдестіруге болмайды. Мақ-
саты үшін қолданыстағы салық құқығының ережелерін, Әкімшілік рәсімдік – іс жүргізу ко-
дексінің жобасын және заңгерлердің ғалымдардың пікірін салыстыру жолымен теориялық 
зерттеудің салыстырмалы әдісі қолданылады. Зерттелетін зерттеу пәні мазмұнды болып 
табылады, өйткені ол бұрын қаржы және Салық құқығы саласындағы ғалымдар арасында 
зерттеу пәні болған жоқ. Сондықтан қолдану саласы бойынша ол Салық құқығы теориясы 
үшін ғана емес, сонымен қатар Салық және әкімшілік құқықтың практикалық жағы үшін 
де практикалық маңызға ие. Осыған байланысты, ҚР әкімшілік рәсімдік және іс жүргізу ко-
дексінің жобасы бойынша ҚР Салық және әкімшілік заңнамасын жетілдіру шараларымен 
ұсынылған, осы мәтінде зерттелген мәселелер салық заңнамасын бұзғаны үшін әкімшілік 
істерді қарау және шешу кезінде ҚР Әкімшілік рәсімдік және іс жүргізу кодексінің ереже-
лерін қолдану кезінде сотқа дейінгі әкімшілік құқық қолдану тәжірибесінде туындауы мүмкін 
заңнамадағы кемшіліктері бар құқықтық реттеуге ықпал етеді.
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Аннотация. Рассматривая в настоящей статье вопросы о налоговой процедуре, пре-
следуются цели раскрытия этого понятия не только как принятое в правоприменительной 
сфере любое юридическое действие, совершаемое налоговым органом в соответствии с на-
логовым законодательством, но и его широкое правопонимание с другой теоретической точ-
ки зрения. Одновременно налоговая процедура рассматривается в сравнении с юридическим 
понятием административная процедура, понятие которое в отличие от понятия налоговой 
процедуры, предусмотрено в Законе РК «Об административных процедурах». Раскрытие 
и исследование двух понятий налоговая процедура и административная процедура имеют 
сходство в субъектах применения этих процедур, поскольку этим субъектом всегда является 
государственный орган, но имеют существенные различия между предметом и сферой их 
применения, в связи с чем их нельзя отождествлять в сфере публично-правовых отношений. 
Для целей которых применяются сравнительный метод теоретического исследования путем 
сравнения положения действующего налогового права, проекта административного проце-
дурно – процессуального кодекса и мнения ученых юристов. Исследуемый предмет настоя-
щей статьи является содержательным, поскольку ранее он не был предметом исследования 
среди ученых в сфере финансового и соответственно налогового права. Поэтому по области 
применения она имеет практическую значимость не только для теории налогового права, но 
и для практической стороны налогового и административного права. В связи с чем, предла-
гаемыми мерами усовершенствования налогового и административного законодательства 
РК по проекту Административного процедурно-процессуального кодекса РК, исследованные 
в настоящей статье вопросы, способствуют правовому урегулированию имеющих пробелов в 
законодательстве, которые могут в перспективе возникнуть в досудебной административ-
ной правоприменительной практике при применении положений Административного проце-
дурно-процессуального кодекса РК при рассмотрении и разрешении административных дел 
за нарушение налогового законодательства.

Administrative justice in the Republic of 
Kazakhstan is a relatively new legal concept, 
covering the legal relations arising from publicly-
legal relations between the ruling state authority 
and the applicant in the person of a citizen 
or organization, arising including between 
participants of tax relations.

For a long time, paradoxically, administrative 
justice, in any case in Kazakhstan, was studied 
not only in the framework of administrative law, 
but also in the framework of the civil process for 
the reason that a model for resolving disputes 
with the state was chosen, in which disputes with 
the state administration were considered ordinary 
courts (the so-called doctrine of unified justice). 
For all its focus on the creation of a new institution 
of administrative justice, the old one, operating 
today, also has its advantages. According to 
supporters of the doctrine of unified justice, 
citizens are always interested in a minimum of 
judicial institutions and instances. It is in their 
interests to obtain protection of subjective law in 
a single court closest to the population [1].

The main task of administrative justice is to 
protect the rights and freedoms of citizens from 
illegal actions of the state administration. All 
other tasks (control over the activities of the state 
administration, ensuring the rule of law in public 
administration) should be subordinate to this main 
task. In accordance with the already mentioned 
paragraph 1 of Article 1 of the Constitution of 
the Republic of Kazakhstan, the highest values 

of the Kazakh state are a person, his life, rights 
and freedoms. That is why the developed institute 
of administrative justice is a kind of indicator of 
the maturity of the legal system, its readiness in 
reality to protect human rights and freedoms. 
Recall that the need to protect citizens from 
the growing power of state administration at 
one time served as one of the main reasons for 
the creation and development of administrative 
justice. The importance of such protection is 
very in demand in modern Kazakhstani society. 
A developed institution of administrative justice 
is also important for the business community [2].

Administrative justice has its wide application 
in the field of public law relations with the 
participation of the state in the person of state 
authorities on the one hand, citizens and legal 
entities on the other. If administrative justice is 
implemented through administrative procedures 
conducted by officials of state bodies, then in 
relation to tax legal relations in this specific 
field of activity, officials of state bodies carry 
out tax procedures to verify compliance with tax 
legislation by taxpayers or tax agents [3],[4, р. 4].

The Code of the Republic of Kazakhstan 
«On taxes and other obligatory payments to 
the budget» does not contain the concept «Tax 
procedure” in connection with what is called a 
legal concept has a broad interpretation in the 
theory of tax law and this term refers to an action 
committed by a state revenue authority (tax 
authority) in the tax law enforcement. 

Азаматтық және азаматтық процестік құқық
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In the legal literature under the tax procedure 
are understood, the system procedures that 
are involved in regulation of taxation, and the 
relations between them are mediated by the 
content of tax legal relations. In this case, the tax 
relations characterize the relationship between 
legally unequal parties, among the ruling and 
obligated parties of tax relations, when formed 
real prerequisites for the realization of protective 
function of law, implementation, enforcement 
of tax legal relations. The maintenance of tax 
procedures and its variations are determined by 
the relations that are realized through the behavior 
of the party of tax relations1.

From the above broad understanding of 
tax procedures, we can conclude that the tax 
procedure is the activity of the ruling entities 
and obligated parties of tax relations, realized 
through the behavior of these parties, including 
in the implementation of protective and security 
functions of law[5, р.239-242].

Whereas, for example in Tax law of Russia 
under the tax procedure is defined as any set of 
tax law, the order of application of tax law by 
state authorities and local self-government, that 
is, in essence, is any settled tax regulations, the 
procedure for enforcement.Tax procedure is a 
legal form for a variety of activities, including tax 
control measures.In the context of tax procedures 
under the current legislation are: registration, 
reporting and Declaration, reporting and 
notification in the cases stipulated by the Tax Code, 
changing the timing of tax liabilities, refunds and 
set-off of excessively paid or collected sums of 
taxes, fees and fines, manufacture incontestable 
collection, the use of interim measures (seizure 
of property, suspension of operations on accounts 
of a taxpayer or a tax agent), tax control and the 
tax authority in the case of tax violation.At the 
same time, lawyers also believe that a proper 
understanding of the scope of tax procedures, you 
must clearly understand the meaning of the term 
«law enforcement».According to the established 
in the domestic law traditions of usage under the 
«law enforcement» or «enforcement activity» 
means the activity only power of public relations.
Other participants (non-authority) do not enforce 
the law and just use or execute them [5], [6].

The essence of any process (or legal process) 
reveals its assignment. Obviously, precise and in 
detail regulates the tax treatment is absolutely 
necessary in order to rationalize in the first 
place overbearing participants of tax relations 
and make it more predictable and to limit the 
discretion of individual officers and to the 
taxpayer to provide a more protective status. Tax 

procedure is intended to provide certainty to the 
question of how and in what terms, the competent 
tax authority shall make a decision to commit a 
particular action. Tax procedure also aims to 
clarify what the consequences for the taxpayer 
will have the specified act or decision of relevant 
state authority, and by what means and in what 
order, the taxpayer can protect his rights2 [6], [7].

Regarding the legislation of the Republic of 
Kazakhstan, as in the Tax Code of the Republic 
of Kazakhstan and as adopted on its basis and 
in its implementation regulations governing 
tax relations in the territory of the Republic of 
Kazakhstan, including Normative decree of 
the Supreme Court of Kazakhstan№4dated 
29.06.2017 «On judicial practice of tax law», as 
mentioned above, the concept of tax procedures 
is not disclosed.

But in this case, is proper under the tax 
procedures to understand not only the above-
mentioned actions: the production of the taxpayer 
for the accounting, reporting and Declaration, 
communication and notification, to change the 
terms of execution tax obligations (part 2 of article 
51 of Tax Code of the Republic of Kazakhstan), 
to return or crediting of overpaid or overcharged 
taxes, fees and fines, the application of the methods 
of enforcement of overdue tax obligations 
(paragraph 1 of article 116 of Tax Code of the 
Republic of Kazakhstan), but such under the Tax 
Code of Kazakhstan of procedural actions as:the 
procedure for the collection and administration 
of taxes and payments to the budget (paragraph 
1 of article 3 of Tax Code of the Republic of 
Kazakhstan); mutual agreement (article 221 of Tax 
code of Republic of Kazakhstan); the settlement 
procedure of insolvency (Law of Republic of 
Kazakhstan «On rehabilitation and bankruptcy»); 
tax assessment (article 70 of Tax Code of the 
Republic of Kazakhstan); the reconciliation of 
personal income tax (article 110 of Tax Code of 
the Republic of Kazakhstan); measures of forced 
collection of tax debt (article 121 of Tax Code 
of the Republic of Kazakhstan);confirmation 
of residence in the Republic of Kazakhstan in 
carrying out activities in a foreign state (article 
218 of Tax Code of the Republic of Kazakhstan), 
scheduled and unscheduled tax audits and other 
procedures, carried out (undertaken) by the 
bodies of state income (tax authority).

It should also agree that the tax procedure 
is the enforcement activity of the state revenue 
authority (tax authority) who is the main authority 
of this enforcement on the election and application 
of norms of the tax law in the Commission of an 
action (decision) within the framework regulated 

1 Tax procedures: the Concept of tax procedures». https://pidruchniki.com/1191081651830/finansi/nalogovye_
protsedury

2 Tax procedural law and tax process».https://studme.org/71205/pravo/nalogovoe_protsedurnoe_pravo_nalogovyy_
protsess
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by theTax Code of Republic of Kazakhstan the 
legal situation with the participation, in respect 
of, or by the application of the taxpayer or a tax 
agent[6].

Since the activities of the taxpayer or 
tax agent, as the parties of tax legal relations 
connected with the implementation of their tax 
rights and responsibilities under the tax laws 
only in the form of compliance, execution of tax 
compliance, as well as in the form of a use tax 
rights when applying to the on state revenue or 
appeals of its actions (decisions), the work on 
the application of legal and fiscal actions (tax 
procedures) in publicly-legal relations within the 
exclusive competence of power state revenue 
authority (tax authority) [7].

But if in the tax law parties of tax procedureis 
more or less defined, in the theory of administrative 
law to the parties of administrative procedures 
attributed the other persons. 

In the researched article is requested to 
consider the legal concept of «Tax procedure» in 
compare with under discussion by the Parliament 
of the Republic of Kazakhstan of the draft 
Administrative procedural and trial Code of 
the Republic of Kazakhstan with the features 
of the current Code of Republic of Kazakhstan 
«On taxes and other obligatory payments to the 
budget» (Tax Code).

In accordance with article 3 of the draft of 
Administrative procedural and trial Code of the 
Republic of Kazakhstan, the subject of legal 
regulation of the given legislative act is, the order 
of activities, the functions of state bodies, regulates 
public relations arising between administrative 
bodies, officials and participants of administrative 
procedures for adoption and execution of an 
administrative act, an administrative action, to 
appeal the administrative act, of refusal to accept 
the administrative act, administrative actions, as 
well as establishes the administrative procedure 
for the review and resolution of administrative 
cases concerning disputes arising from public 
legal relations3.

Among the recommendations of foreign 
experts on the draft Administrative procedural 
and trial Code of theRepublic of Kazakhstan, was 
the inclusion of legislative acts regulating the 
housing and including tax legal statutory provision 
establishing mandatory pretrial procedure of 
consideration and resolution of dispute (conflict) 
arising from publicly-legal relations.As follows 
from the information Internet resources the 
same Administrative procedural and trial Code 

of theRepublic of Kazakhstan has already been 
adopted and successfully applied in the Baltic 
countries4. 

In accordance with paragraph 1 of article 
1 of Law of the Republic of Kazakhstan 
«On administrative procedures», under the 
administrative procedures are: 1) the procedure 
for the adoption and execution of decisions in 
the implementation of state organs and officials 
of state functions and powers of office and their 
registration, including in electronic form; 2) 
procedure of organization of work of the state 
apparatus; 3) procedures for consideration of 
appeals of citizens to claim their rights, and 
procedures of administrative protection of the 
rights and legitimate interests of citizens; 4) 
basic principles of decision-making procedures 
in Economics5.

However, in the wording of clause 4) of 
part 1 of article 5 of the draft of Administrative 
procedural and trial Code of theRepublic of 
Kazakhstan, under the administrative procedure 
refers to the action of the administrative body, the 
official considering administrative proceedings, 
adoption and execution of an administrative act 
committed on the basis of an application or on 
its own initiative, other actions carried out in the 
manner simplified administrative procedures, and 
appeal the administrative act, of refusal to accept 
the administrative act, administrative action in 
the administrative (pretrial) order. 

The semantic content of the concept of 
administrative procedures in the new draft of 
Administrative procedural and trial Code of 
theRepublic of Kazakhstan differs from the 
current Law of Kazakhstan «On administrative 
procedures» only in that it is proposed to 
understand under the administrative procedure 
action of the administrative authority or its 
officers in administrative proceedings, which 
is adopted to the production of administrative 
authority, officials of the court, the requirement on 
the resolution of a legal dispute between parties 
of public legal relations, as well as materials 
related to this dispute and other materials fixing 
the implementation of administrative procedures 
(point 1) part 1 of article 5 of the draft of 
Administrative procedural and trial Code of 
theRepublic of Kazakhstan), the adoption and 
execution of an administrative act not only on the 
applicant’s appeal, but on its own initiative, the 
administrative body official. 

From the legal analysis of these two notions of 
«tax procedure» and «administrative procedure» 

3 Draft on Administrative procedural code of the Republic of Kazakhstan. http://www.adilet.gov.kz/ru/articles/
administrativnyy-procedurno-processualnyy-kodeks-respubliki-kazahstan

4 Административную юстицию создают в Казахстане //https://24.kz/ru/news/social/item/323221-
administrativnuyu-yustitsiyu-sozdayut-v-kazakhstane

5 The Law of the Republic of Kazakhstan « On administrative procedures» dated  27.11.2007 года # 107http://adilet.
zan.kz/rus/docs/Z000000107_

Азаматтық және азаматтық процестік құқық
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it can be concluded that the law regulated only the 
concept of administrative procedure, but not the 
tax procedures, though both of these legal concepts 
have similarities in the purpose and content. 

But despite the similarity of the content of 
the tax procedure and administrative procedure, 
they differ from each other by two signs:

1.	 Parties in the tax procedure are the 
overbearing authority of the state revenue (tax 
authority), but the project of Administrative 
procedural and trial Code of theRepublic of 
Kazakhstan these include on the one side the 
state administrative authority, its officials, on the 
other side, in accordance with part 1 of article 
32 of the draft of Administrative procedural and 
trial Code of theRepublic of Kazakhstan to them 
were classified as members of the administrative 
procedures (the applicant and the interested 
person), showing interest in adopting (not 
adopting) a particular administrative act or in 
the committing (not the committing) to specific 
action by the executive authority;

2.	 The subject of tax procedures are 
system and application procedure on state 
revenue (tax authority) tax law, on the subject of 
administrative procedure is the exercise of the 
actions and decision of the administrative body, 
the official in the administrative proceedings in 
the administrative (pretrial) order. 

From the above analysis of the legal 
concepts of «tax procedure» and «administrative 
procedure», it follows that the concept of 
administrative procedures is broader than the 
tax procedure applicable in all publicly-legal 
relations, parties which are on the one hand, 
the state represented by public authority and its 
officials, and on the other hand, the applicant or 
the interested person (natural or legal person).

Thus, to improve the use of administrative 
procedures in tax procedural matters, it seems 
appropriate to include in the current Tax Code 
of Kazakhstan, the legal definition of «Tax 
administrative procedure».

As the proposals in article 1 of the Tax Code 
of Kazakhstan is offered to make amendment 
tothe legal concept of tax procedure the following 
content: «The Tax administrative procedure – 
administrative actions on acceptance, refusal to 
accept, execution of an administrative act, and the 
procedure for their implementation by the state 
revenue authority or its official when applying 
tax-legal norms on the issues of performing a tax 

action provided for by this Code, at the request 
of person or organization, as well as on their own 
initiative or when considering an administrative 
case for violation of tax legislation in an 
administrative (pre-trial) order.

Therefore, the parties of tax administrative 
procedures can be attributed not only to the state 
revenue authority (tax authority), but also of the 
applicant and the interested person addressed to 
the state revenue authority for committing or not 
committing to tax actions in the tax administrative 
procedure. 

Because in accordance with part 2 of article 
2 of the draft of Administrative procedural and 
trial Code of theRepublic of Kazakhstan, the 
Code regulates the relations connected with the 
implementation of administrative procedures, to 
the extent not regulated by the normative legal 
acts of the Republic of Kazakhstan, in perpetrated 
by state revenue agencies (the tax authority) or the 
official tax administrative procedures shall apply 
the provisions of the Tax code of the Republic of 
Kazakhstan. 

Thus, it is proposed to Supplement 
paragraph 2 of part 3 of article 2 of the draft 
of Administrative procedural and trial Code of 
theRepublic of Kazakhstan norm as follows: 
«In case of contradiction between the provisions 
of this Code and other codes regulating special 
public-law relationship (environmental, tax, 
water, budget, subsoil using, etc.) regarding 
administrative procedures and trial proceedings, 
the provisions of the codes governing special 
public-law relationship are implemented. In case 
of any conflict between the provisions of this Code 
and other laws of the Republic of Kazakhstan 
concerning administrative procedures and trial 
proceedings, the provisions of this Code are 
implemented.»

The proposed measures of improvement of 
tax and administrative legislation of Kazakhstan 
on the draft of Administrative procedural and 
trial Code of theRepublic of Kazakhstan, is 
investigated in this article issues, contribute 
to legal settlement with gaps in the legislation 
that have the potential to occur in the pre-
trial administrative law enforcement practice 
in applying the provisions of Administrative 
procedural and trial Code of theRepublic of 
Kazakhstan with the consideration and resolution 
of administrative cases for violation of tax 
legislation.
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