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Abstract. In this article the authors considered some issues of improvement of criminal legislation
of the Republic of KazaKhstan in the sphere of principles of criminal law. It can be seen from the
experience of many countries that criminal law principles are reflected in Criminal Codes in many
States. In the Republic of KazaKhstan, this problem will be introduced today at the level of theories
and has not found legislative consolidation

In the principles of criminal law, the level of civilization and societys culture is especially
pronounced. According to the principles on which criminal law is based, one can judge the degree
of significance of the individual for the state. Under the principles of criminal law, it is necessary to
understand the fundamental ideas provided for in criminal law, which, reflecting universal values,
determinebothits contentas awhole andthe content of its individualinstitutions. Theprinciples constitute
the structure of criminal law. It is in the principles that the logical relationships of its elements find
expression. They play an integrating role in criminal law and are the leading foundation of his system.

The Principles of criminal law have a special place in the system of criminal legal regulation,
which develops as a result of committing criminal offenses. These principles, proceeding from
the nature of their existence in law, are designed to ensure internal consistency, logical harmony,
qualitative and effective implementation of the tasKs of criminal law. The current legal situation
shows today that today there is no understanding of the importance of the principles of criminal law.
The lacK of attention to the problem of the principles of criminal law is explained by the lacK of their
legislative consolidation, to such an extent necessary, in which the principle can really be called such,
to actually function within the industry, to solve the tasKs assigned to the relevant branch of law.

1t is relevant and promising to introduce the principles of criminal law into the Criminal Code
of the Republic of KazaKhstan.
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DIIIIIIIIIIIIICIIIIIIIIIIIIIIIIIIIILL Yzmoeuoenpaeo uyzonosnbu? npouecc

l'akky Hypuaankbizsl PaxumoBa

Abait amvinoazer Kazax ynmmuix nedazocuxanviy ynusepcumemi Tapux
JICOHE KYKbIK UHCTUMYmol, »KYKblKmMany» KageopacviHbly aea OKblmyulblcyl,
KYKbIK Mazucmpi. Kazaxeman Pecnyonukacel, Anmamel Kanacel,

E-mail: gakku_almatycity@mail.

Tyitin co3dep: KbliMbICMbIK 3aH, 3AHOBLIbIK KARUOACHL, A3aMammapobly 3ay MeH cOm al0biH-
oazvl meHoiei Kazuoacsl, KiHaJli HCayanmoulivlK KAUOACHL; 20L10IK KARUOACHL,; [32L1IK Ka2UOAaChl.

Aunnomayusn. byn maxanaoa asmopnap Kazaxcman Pecnybnukacoinoly KoliMblcmblK 3aHHAMA-
CbIH KbLIMbICMbIK KYKbIKIMbIY KARUOAIAPbL CALACBIHOA Hceminoipy macenecin 3epoeien omuip. Kon-
mezeH enoepoiy maxcipubecin manoai Omuvlpuin, KblIMbICMbIK KYKbIKMbIY Ka2uoaiapvl oipkamap
Memnekemmepoiy Kviimvlcmvix KoOekcmepinoe 3aH mapanvliai OeKimiieeHin 6au1§ay8a oonaowl.
Kazaxcman Pecnybnukaceinoa 6yn macene meopus Oeneellinoe maikbliaHbin, Ka3ipei yaKblmka oeli-
iH 3aH Jicy3iHOe DeKiminyiH mannaza.

Koviimbicmoix KyKbIK Ka2uoanapblHOa KORAMHbIY OpKeHuemi MeH Ma0eHUueminiy 0eneelli atKbi
Kepinic mabaowvl. Kvlimblcmuvlk 3ay He2iz30elemin Kaguoaiapea calkec, dHceKe mya2aHvly MemieKem
YULiH MAHBI30bLIbLIK 0PeACcECiH aHbIKMAay2a 601a0bl. Koiimbicmulk KyKbIKmbll Ka2uoaiapsl pemitoe,
JHCANNblea OpmaK a0am3am KYHObLILIKMAPbIH KOpCcememin, COHOau-ax Oyminoel OnblH MA3MYHbIH
JHCoHe dHceKe UHCIMUMYMMAPbIHbIY MIHIH AHLIKMAUMbIH KbLIMbICMbIK 3aHOAd KAPACMbIPIIZAH He-
2izei uoesnap peminoe myciny xasxcem.Kazuoanap KblimblCmuiK KYKbIKMbLY KYPbLIbIMbIH KYPAUObL.
Kasuoanapoa onviy snemenmmepiniy 102UKaIvlK Oatiiamnsicol kKepinic mabaovl. Kasuoanap xoiimol-
CMbIK KYKbIKIMA AXNCOIpaAMAac, OIipikmipyuli MoHi 6ap dcane oHbly JHCYUeCiHiy dHcemeKuti He2izi 601bin
maowvLIaAobL.

Koiimbicmoi KYyKulK  OY3YMWbLIBIKMAPObl  HCACAY HIMUNCECIHOE KATLINMACAMbIH  KbLIMbI-
CMbIK-KYKLIKMbIK, pemmey HCytecinoe KblIMbICMbIK KYKbIKMbIH KAUOANApbl epeKuie OPbIH anaobl.
Byn xazuoanap xyxvikmaevl natioa 601y mabueamsl HCAbIHAH KbLIMbICMbIK KYKbIKMbIY MIHOem-
mepiH canaivl JHcaHe MUIMOIL dHcy3eze acvlpyoavl iUKI OIpaikmi, 102UKATLIK KYPbLIIMObL KAMMAMA-
Ccbl3 emyze 6abIMmmanaH. KOﬂc)aHbzcmagbz KYKbIKIMbIK aHcazoail Oy2inoe KblIMbICMbIK KYKbIK KAUOa-
1apbIHbIY ManbI30bLIbIEbL MYPATbL MYCIHIK HCOK eKeHiH KopcemeOi. KbliMblcmblK KYKblK KAZUOANapbl
Macenecine baca Hasap ayoapmay O0napobly 3ayHAMATLIK Oeneetide 6esz1ﬂMey1Hc)e Ka2uoanap
KYKbIK CANACbiHOA HAKMbl JCy3e2e dCbIPblIbIN, Kadxcemmi minoemmepoi uieutyee Heeizei aiea map-
map epesicenep 6o1a anaovl.

Aemopnapowviy nixipinuwe Kazaxcman Pecnyonuxacvinoiy Kolimvlcmolk KoOeKCiHe KblAIMbLCIbIK
3AHHAMAHBIY KARUOANAPbIH eH2i3y 03eKMi JHCIHe NepcneKmusansl Oonvin maowlidaobi.

HEKOTOPBIE ITPOBJIEMbI 3AKOHOJATEJIbHOM
PEITAMEHTALUWHU ITPUHIAIIOB YI'OJIOBHOI'O ITPABA

Kyananmuena I'yibaana AMaHre/bJaueBHa
Jlokmop 1opuduneckux nayx, npogeccop xageopwr « Tamogicennoeo,
QuHancoso2o u sxono2unecko2o npasay Kasaxckoeo HAYUOHATbHOZO
yHugepcumema umenu anv-Papadbu. Pecnyonuxa Kazaxcman,

2. Anmamot, E-mail: kuanalieva.guldanakz@mail.ru.

Cayaen Hypxan

Beoywuii Hayunwli compyOHUK omoena KOHCMUmyyuoHH020, AOMUHUCTIPATNUEHO2O0
3aKOHOOAMENLCMBA U 20CYOAPCMBEHHO20 YNpagieHus MHcmumyma 3akoHo0amenscmed
u npagogou ungopmayuu Pecnyonuxu Kazaxcman, doxmop PhD,

Pecnyonuka Kasaxcman, 2. Hyp-Cynman, e-mail:nuri_saulen_mail.ru

PaxumoBa I'akky HypJianoBHa

Cmapwuii npenooasamens Ka eo0pbl 10PUCHPYOEHYUU UHCTIUNYMA
ucmopuu u npasa KasHITY umenu Abas, Pecnyonuxa Kazaxcman,
2. Anmamot, e-mail: gakku_almatycity@mail.

Knioueesvie cnoea: y2on061blil 3aKOH, NPUHYUN 3AKOHHOCMU, NPUHYUN PABEHCMEA 2PANHCOAH Ne-
peo 3aKOHOM U CYOOM, NPUHYUN GUHOBHOU OMBEEMCMBEHHOCNU, NPUHYUN CAPABEOIUBOCMU; NPUHYUN
2YMaHUIMA.

Annomayusn. B oannoti cmamve asmopamu Obliu paccmMompeHvl HeKOmopuvle 860NpoCyl Co8ep-
WeHCMBOBAaNUs Y20l08H020 3aKonooamenvcmea Pecnyonuxu Kazaxcman 6 cghepe npunyunos yzo-
JI08HO20 Npasa. AHanU3Upys onvim MHO2UX CIPAH, MOJMCHO HAONI00AMb, YMO NPUHYUNDBL Y2O0L08HO-
20 3aKOHOOAMENbCMBA HAWUIU C80€ OMPAdCEHUE 8 Y201068HbIX KOOEKCAX 80 MHORUX 20CYOAPCMEBAX.
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KoiimblcmublK KYKbIK H#coHe KbLIMbICIBIK RPOUECC

B Pecnybnuxe Kasaxcman dannas npoonema no ce200HAwWHUL 0eHb 88e0enicsl Ha YPO8He Meopull U
He HAuL1a 3aKOHOOAMENbHO20 3AKPENIeHUs.

B npunyunax y2onosnozo npasa oco6eHHO omyemuuso nposieisiemcs yposeHsb YUSUIUZ08AHHO-
cmu u Kyibmypul 0owecmsas yeiom. 1o npunyunam, Ha KOmopvix OCHOBbIBAECMCSL Y20L06HO€ 3AKOHO-
0amenbCmeo, MONCHO CyOUmsb 0 CMeneHu 3SHAUUMOCmu IuYHocmu 0 2ocyoapemea. 11oo npunyuna-
MU Y2ONI08HO20 NPABA HEOOXO0OUMO NOHUMAMb NPeOYCMOMPEHHbIE 8 Y2OI08HOM 3AKOHOOAMENbCMEe
OCHOBONONAAIOWUE UOeU, KOMOPble, OMPadicas odujederogedecKkue YeHHOCmU, ONPeoesiiom KaK €20
cooepaicanue 8 Yyeliom, maxK U COOepHCaHue OMOeIbHbIX e2o uHcmumymos. IIpunyunvt cocmasusiiom
CMPYKMypy Ve0n06H020 npaed. MmenHo 6 npunyunax Haxoo0sm 6blpadceHue 3aKOHOMEPHble C53U
e2o anemenmos. OHu 8bINOTHAIOM 8 Y20J08HOM Npage UHMeZPUPYIOUYI0 Polb U AGNAI0MCA 6edyuell
OCHOBOIL €20 CucmeMmbl.

IIpunyunam y2o106H020 npasa nPUHAOENCUM 0CODOe MECMO 8 cucmeMme Y20l08HO-NPABOBO2O
Pe2YIUPOBaHUsl, CKAAOIBAIOWEUCS 8 Pe3VIbmame CO8ePUIeHUs YeOI08HbIX NPABOHAPYULEeHU. Dmu
NPUHYUNDL, UCXO0051 U3 NPUPOODLL CB0E20 CYUIeCMB08ANUS 8 NPABe, NPU3BAHbL 00ECNEUUBAMb GHYMPEH-
HIOK CO2NACOBAHHOCTIb, IOSUYECKYIO CIPOUHOCHIb, KAYeCMEEHHYIO U 3(hDEKMUSHYIO peanu3ayuio 3a-
oauy yeonoerozo npasa. CogpemeHHas npagosas cumyayus NOKA3wbl8aen ce200Hs, Ymo Ha ce200HAUL-
HULl OeHb OMCYMCmeyenm NOHUMAHUE 8AACHOCTU NPUHYUNO Y20Nl068H020 npasa. Hedocmamounocmy
JHce BHUMAHUSL K NpoOieMe NPUHYUNOB Y2OTI08HO20 NPABA 00bACHAEMC s HeOOCMAMOYHOCIbIO UX 34-
KOHOOAMeNbHO20 3aKpenieHus, 8 MmaKkoi cmenenu HeooXxo0umMo2o, npu KOmopou NPUHYUN Oeticmeu-
MENbHO MOJNCEM HA3LIBAMbCS MAKOBbIM, PedlbHO (YHKYUOHUPOBAMb 8 PAMKAX OMPACIU, Peulamy

3a0aqu, nocmasieHuvie nepeo COOMEEMcmayioujeti Ompacivio npasa.
Ilo muenuio agmopoe akmyanibHulM U NePCNeKMUBHbIM NPeOCMAasIAencs 66e0eHe NPUHYUNOE
V2011081020 3aKk0HO00amenvcmea 6 Yeonosnuviii Kooexc Pecnyoauxu Kazaxcman.

One of the Key issues of the criminal law of
the Republic of KazaKhstan is the problem of the
principles of the criminal law. The principles of
criminal law are fundamental ideas and principles
that are the basis of the criminal policy of the
Republic of KazaKhstan, the content of criminal
legal means of combating crime, in the practice
of their application.

In the dictionary, the term «principle» (from
lat. principium-the beginning, the basis) is treated
as the main, initial position of any theory, doctrine,
science, worldview, political organization, etc.
[1, p. 483]. Consequently, the principles of law,
including criminal law, are its guiding principles,
initial provisions that determine the immutable
starting points. It is obvious that the principles
of criminal law in this sense have always existed;
just as long as criminal law itself exists. however,
to distinguish them as principles in science began
not so long ago-at the end of the eighteenth
century, after the famous French thinKers and
Democrats.

The principles of criminal law are the
normative set basic (starting) principles (ideas)
defining the system of criminal law and addressed
to the subjects of protective (general regulatory)
and specifically regulatory (regulatory) criminal
law relations.

In the theory of law, there are two main points
of view regarding the system of legal principles,
their classification. According to the first of them,
legal principles can be divided into: Basic legal
principles (inherent in the whole system of law),
intersectoral (inherent in the branches of law of
a single cycle: criminal, civil, etc.) and sectoral
(characteristic of a separate industry). According
to the second point of view, the division of the

principles into: basic legal, intersectoral and
sectoral principles is impractical, since the
sectoral principles are «derived» from the basic
legal principles, giving them some «sectoral»
specificity.

As rightly noted by S. G. Kelina and
V. N. Kudryavtsev, the main thing is not to find
and highlight the principles peculiar only to
criminal law and not repeated in other industries,
but to highlight the principles that reflect the true
nature of criminal law, defining its tasKs and
functions in the state [2, p. 63-64].

Oneofthe prominentscientists of KazaKhstan,
Professor R. T. Nurtayev, pays special attention to
thisprobleminthedomesticscienceofcriminallaw.

«The consolidation of criminal law and
strict adherence to the principles is an important
condition for increasing the effectiveness of the
state’s criminal policy. In the legal literature
containing the development of criminal policy
issues, special attention is paid to the special
importance of the allocation and theoretical
understanding of the fundamental principles of
criminal policy. Which should be considered as
acting generalized vectors aimed at determining
the main directions of the criminal policy pursued
by the state, with the specification of'its goals and
objectives. In the interests of drawing up a correct
picture representing the system of principles
of criminal policy from the point of view of
modernity, it would be expedient, in our opinion,
to focus increased attention on the importance of
such fundamental principles of the criminal policy
pursued by the state as legality, justice, democra-
cy, humanism and others» [3, p .120-121].

Among Russian scientists, the question of the
principles of criminal law (criminal legislation)
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at different times considered in their worKs
the following authors: Belyayev N. A., Boy-
Ko A. I, BytKo V. L., Vasiliev N. V., Wittenberg
G. B., GaliaKbarov P. P, ZagorodniKov N. I,
Zdravomyslov B. V., Ignatov A. N., Kelina S.
G., Klenova T. V., KozachenKo I. V., Kriger G.
A., Kudryavtsev V. N., Kuznetsova N. F., Lo-
pashenKo N. A., Lyapunov V. I., MinKovsKy B.
S., Naumov A. V., Pirvagidov S. S., Pudovoch-
Kin V. E., SaKharov A. B., Traynin A. N,
UrzhinsKy K. P., Fefelov P. A., Filimonov V.
D., ShargorodsKy M. D., YaKub M. L., etc.
Dissertations of GalaKtionov S. A., Grevnoval. A.,
Epifanov B. V., KiyaiKin D. V., KorshiKov I. V., Po-
pov A. N., Semenova I. S., CherednichenKo E. E.
were devoted to separate principles of criminal law.

TaKing into account the peculiarity of the
constructions of the criminal legislation of our
Republic, connected with the absence of norms
establishing principles, it is appropriate to refer
to the following conceptual provision formulated
in the theory of law: «The principles of law do
not always lie on the surface. however, they are
inherent in the law of any country. As a rule, they
or are fixed directly in legislative acts (articles,
preambles of constitutional and ordinary laws),
or follow from the maintenance of concrete legal
normsy [4, p. 23].

The current criminal code of the Republic
of KazaKhstan (CC RK) was adopted on July 4,
2014, entered into force on January 1, 2015.

The criminal code of the Republic of
KazaKhstan does not stipulate a separate article
on the principles, there are no rules emphasizing
the importance of compliance with the principles
of criminal law, their role in lawmaKing and law
enforcement. Only a few principles are enshrined
in individual articles of criminal law.

Based on the Constitution of the Republic of
KazaKhstan, it is possible to formulate a number
of principles of criminal law of the Republic of
KazaKhstan, which should be implemented in
law enforcement practice.

The principle of legality, the essence of
which is that the crime and punishability of the
act should be determined only by criminal law.
In the CC RK, this principle is enshrined in article
10, part 2. In practice, the implementation of this
principle should result in a complete rejection of
attempts to artificially criminalize acts that do not

fall directly under the signs of a specific criminal
offense, even if these acts pose a certain danger
to society. And here there is another important
addition that according to subparagraph 10 of
paragraph 4 of article 77 of the Constitution of
the Republic of KazaKhstan the application of
criminal law by analogy is not allowed'. This
provision is enshrined in article 4 of the CC RK,
i.e. the application of criminal law by analogy is
unacceptable?.

The principle of legality means the following:

1) the only normative act containing an
exhaustive list of criminal acts is the CC RK;

2)thenormsestablishingthe criminality ofacts
and introduced through the adoption of new laws
are subject to mandatory inclusion in the CC RK;;

3) the text of the criminal law should be
officially published for public information;

4) the punishability of criminal acts and other
criminal legal consequences of their Commission
are also determined exclusively in the CC RK;

5) the list of criminal offenses is exhaustive,
and the application of a «similar» norm (analogy)
is unacceptable.

The principle of equality of citizens before
the law and the court, proclaimed by article 14 of
the Constitution. Part 4 of article 15 of the CC RK
States that «Persons who have committed criminal
offences are equal before the law regardless of
origin, social, official and property status, sex,
race, nationality, language, attitude to religion,
beliefs, membership in public associations, place
of residence or any other circumstances»®.

The list of possible grounds for inequality
is quite wide, but it is not exhaustive, since
the legislator uses the phrase «any other
circumstances». Under «other circumstances»
here should be understood:

1) various services to the state: in sports,
in worK, in military operations, in the field of
culture and art, etc.;

2)close(related)relations withrepresentatives
of the economic or political elite;

3) place of permanent residence, place of
study or workK, etc.

Therefore, the list of possible grounds for
inequality is «openy.

Considering the principle of equality of
citizens before the law, it is impossible not to
pay attention to the question of the peculiarities

! The Constitution of the Republic of Kazakhstan. [Electronic resource].: The Constitution was adopted at a republican
referendum on August 30, 1995. Access from the Legal Information System of normative legal acts of the Republic

of Kazakhstan «Adilety. Access mode:
14. 01 2020).

URL: http://adilet.zan.kz/rus/docs/K1500000377 / free. (Date of treatment:

2 Criminal Code of the Republic of Kazakhstan.[Electronic resource]: Code of the Republic of Kazakhstan from July
3, 2014 Ne 266 -V SAM. Access from the Legal Information System of normative legal acts of the Republic of Kazakhstan
«Adllet» Access mode: URL: http.//adilet.zan.kz/rus/docs/K1500000377 / free. (Date of treatment: 14.01.2020).

3 The Constitution of the Republic of Kazakhstan.[Electronic resource]: The Constitution was adopted at a republican
referendum on August 30, 1995. Access from the Legal Information System of normative legal acts of the Republic

of Kazakhstan «Adilety. Access mode:
14.01.2020).

URL: http://adilet.zan.kz/rus/docs/K1500000377 / free. (Date of treatment:
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of criminal responsibility of persons engaged in
the field of justice or public administration. It is
Known that the criminal prosecution of judges,
senior officials of the state has its own specifics
(for example, obtaining permission from a higher
court for criminal prosecution, the legislature,

etc.). The question arises: is there a contradiction
to the principle of equality of citizens before the
law? In our opinion, there is no contradiction,

since we are talKing about the specifics of the pro-
cedure for bringing to criminal responsibility, and
not about the features of their punishment or the
use of other measures of criminal legal influence.
Therefore, it can be argued that the question of
the peculiarities of criminal responsibility of
persons engaged in the field of justice or public
administration, rather procedural, rather than
criminal law.

According to 1. E. ZvecharovsKy, the
essence of the principle of equality «is equal for
all the obligation to bear responsibility for the
crime» [5, p. 50]. N. A. LopashenKo disagrees
with this opinion, pointing out that «it is wrong
to talK about the equal duty to bear criminal
responsibility, because it means ignoring the facts
of legal exemption from criminal responsibility.
Accordingly, this equal duty simply does not
exist. But the obligation to appear before the law
in the event of a crime and to taKe those measures
of influence that are provided by law, whether it
is bringing to justice, or exemption from it, really
equalizes the absolute majority of persons who
have committed crimes» [6, p. 130].

his version of the understanding of the
principle of equality offers And V. V. Maltsev
«All are equal before the law and the court.
Equality is ensured by equal protection of the
same interests of all subjects of social life; equal
responsibility of persons who have committed
crimes of the same nature and degree of public
danger» [7, p. 151].

A very important principle of criminal law
is the principle of culpable responsibility for
the Commission of a criminal act. According to
this principle, enshrined in article 19 CC RK,
«A person shall be criminally liable only for
those socially dangerous actions (or inaction)
and those socially dangerous consequences with
regard to which his guilt has been established»*.
Guilt as the mental attitude of a person to the act
committed by him and the consequences that
have occurred is one of the main components of
a criminal offense. Thus, without guilt there is no
criminal offense, and without criminal offense

there is no punishment.

Objective imputation, i.e. criminal liability
for innocent infliction of harm, is not allowed.
Article 23 of the CC RK clarifies the concept
of such innocent infliction. The existence of
this principle in criminal legislation should
guarantee the protection of citizens from possible
arbitrariness of law enforcement agencies, and
also implies an increase in the demands on the
quality of the worK of preliminary investigation
bodies and courts, since any attempts to
«circumventy this principle should entail the un-
conditional termination of criminal prosecution.

As the well-Known scientist Professor
E. O. AlauKhanov rightly notes, «the Presence
of this principle in criminal legislation protects
citizens from possible abuses by law enforcement
agencies, ignoring this principle leads to the
termination of the criminal case» [8, p.23].

Directly from the principle of culpable
responsibility follows the principle of personal
responsibility. According to the article 15 CC
RK «A person who reached sixteen years of age
by the time of the commission of a crime shall
be criminally liable»’. The principle of personal
responsibility of the guilty person for the criminal
punishable act finds its implementation clearly
obvious when addressing the issues of bringing
to justice the accomplices of a criminal offense.
So, according to the part 1 of the article 28 CC
RK accomplices of a criminal offense are re-
cognized: the performer; the organizer; instigator
and accomplice. Articles 29 and 30, 31 of the
CC RK provide for individualized measures of
liability of accomplices of a criminal offense, as
well as liability of persons for criminal offenses
committed by a group of persons.

«The provision on personal responsibility is
organically connected with all the principles of
criminal law. Thus, the principle of equality of
citizens before the law, which presupposes, first
of all, a single basis of criminal responsibility (the
commission of an act containing all the signs of
a crime under the criminal law), determines the
personal participation (at least as an accomplice)
of the perpetrator of the crime.

The question of guilt arises only when there is
a person who has committed a socially dangerous
act. Moreover, the guilt (the mental attitude of a
person to the socially dangerous act committed
by him and its consequences in the form of intent
or negligence) is generally impossible without
a subject possessing a psyche and only by
virtue of this capable of a mental attitude to the

4 Criminal Code of the Republic of Kazakhstan.[Electronic resource]: Code of the Republic of Kazakhstan from July

3, 2014 Ne 266 -V SAM. Access from the Legal Information System of normative legal acts of the Republic of Kazakhstan
«Adzlet» Access mode: URL: http://adilet.zan.kz/rus/docs/K1500000377 / free. (Date of treatment: 14.01.2020).
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crime committed by him (his act), and therefore
unthinKable without the personal responsibility
of this subject.

Only a personally committed crime can be the
basis of a lawful, just and humane punishment.
Therefore, the provision on personal responsibility
is rather a necessary element (prerequisite) of the
basis of criminal responsibility than a principle of
criminal law» [9].

The next principle of criminal law is the
principle of justice. It manifests itself in the courts
addressed the requirement of the law (article 52
of Criminal code of the Republic of KazaKhstan)
to assign a fair punishment taKing into account
character and degree of public danger of a criminal
offense, the identity of the perpetrator, including
his conduct before and after commission of the
criminal offense circumstances mitigating and
aggravating responsibility and punishment,
and also influence of the appointed punishment
on correction of the convict and the living
conditions of his family or persons dependent on
him. In addition, article 4 of Criminal code fixed
enunciated in subparagraph 1 of paragraph 3 of
article 77 of the Constitution of the Republic of
KazaKhstan, the requirement of prohibition of
double prosecution for the same criminal offence.

The substantive and practical significance
of this principle is manifested, in particular,
in the fact that the appointment of an unjust
punishment is the basis for the abolition or
modification of the sentence of the court. The
importance of the principle of justice is very cle-
arly emphasized by A.M. VaKovlev: «without
coercion, criminal justice would be powerless,
without education-inhuman. however, without
justice, jurisdiction would cease to exist at all»
[10, p. 20]. It should be noted that the category of
«justicey, in its essence, has a subjective nature,
that is, depends on the subjective attitudes of a
particular court (judge). however, along with
this, the criminal law formalizes this provision,
determining that when imposing a punishment
(or when deciding on the application of other
measures of a criminal legal nature), mandatory
accounting shall be subject to:

- the nature and degree of public danger of
the committed criminal offense;

- circumstances of commission of this act;

- other (personal) characteristics of the guilty.

In turn, the nature and degree of public
danger reflect the qualitative and quantitative
properties of the criminal offense: the signifi-

cance of the object of the attacK, the amount of
damage caused, the intensity of the attacK, etc.

Circumstances of commission of a criminal
offense can, for example, be shown in motivation
of criminal behavior, target installations guilty, in
commission of act at excess of limits of necessary
defense or at violation of conditions of legality of
other circumstances excluding crime of act, etc.

About personal (about his/her personality
too) qualities of the guilty person can testify his
age and sex, marital status, service characteristics
from the place of worK, study, household
characteristics of neighbors, commission by it
earlier criminal offenses and other data.

Accordingly, depending on the above fe-
atures of the criminal act and the person who
committed it, the punishment and other measures
of a criminal legal nature may be either more
severe or more lenient, but in the end - fair.

Another principle of criminal law follows
from the Constitution of the Republic of
KazaKhstan. This is the principle of humanism.
We are talKing about the already mentioned
provisions of article 1 of the Constitution, in
which the Republic of KazaKhstan is proclaimed
a democratic, secular, legal and social state, the
highest values of which are the person, his rights
and freedoms. That is why, aware of the inevitable
severity of criminal repression, the legislator
limits them to a fairly clear constitutional
frameworK. According to article 17, paragraph 2,
of the Constitution, «no one shall be subjected to
torture, violence or other cruel or degrading tre-
atment or punishment»®. This constitutional norm
is specified in relation to punishment in part 2 of
article 39 of the Criminal code of the Republic
of KazaKhstan: «Punishment is applied for the
purpose of restoration of social justice, and also
correction of the condemned and the prevention
of commission of new criminal offenses both
condemned, and other persons. Punishment is not
intended to cause physical suffering or to degrade
human dignity»’.

The principle of humanism, in turn, defines
two major tasKs of criminal law:

1) ensuring the safety of law-abiding citizens;

2) ensuring the safety of the offender.

A clear evidence of the implementation
of this principle is, on the one hand, the
establishment and tightening of responsibility for
attacKs on personal security (for extremism and
extremist activities, for terrorism and terrorist
activities, as well as for other socially dangerous

6 The Constitution of the Republic of Kazakhstan.[Electronic resource].: The Constitution was adopted at a republican
referendum on August 30, 1995. Access from the Legal Information System of normative legal acts of the Republic
of Kazakhstan «Adilety. Access mode: URL: http://adilet.zan.kz/rus/docs/K1500000377 / free. (Date of treatment:

14.01.2020).

7 Criminal Code of the Republic of Kazakhstan. [Electronic resource]: Code of the Republic of Kazakhstan from July
3, 2014 No 266 -V SAM. Access from the Legal Information System of normative legal acts of the Republic of Kazakhstan
«Adilety. Access mode: URL: http://adilet.zan.kz/rus/docs/K1500000377 / free. (Date of treatment.: 14.01.2020).
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attacKs), on the other hand - the mitigation of
criminal repression, for example, against women
and minors, the elderly and the disabled. The
principle of humanism is manifested not only in
the application of criminal legislation, but also
at the level of criminal policy of the Republic of
KazaKhstan as a whole. In addition, the evidence
of the implementation in reality of the principle
of humanism of criminal law, undoubtedly, are
periodically adopted by our state laws on Amnesty.

The doctrine of criminal law studies such
principles as: the principle of economy of me-
asures of criminal repression; the principle
of inevitability of criminal responsibility and
punishment; the principle of individualization of
punishment; the principle of democracy.

Very closely adjoins the principle of
humanism, but is not fully covered by it, the
principle of economy of measures of criminal
and legal repression. To a large extent, from
the standpoint of this principle, the issue of
criminalization or decriminalization of an act
that poses a danger to society was addressed in
the development of a Special part of the Criminal
code. As a result, a certain part of the acts, which,
according to the leglslator can be combated with
less repressive measures, was decriminalized
and referred to the category of administrative
offenses. In part 2 of article 52 of Criminal code
of the Republic of KazaKhstan stipulated, «a
person who has committed a criminal offence
must be punished necessary and sufficient for
his correction and prevention of new criminal
offences. A more severe type of punishment from
among those provided for the committed criminal
offense shall be imposed only if a less severe type
of punishment will not be able to achieve the
objectives of punishment»®.

The following principle of criminal law, as the
principle of inevitability of criminal responsibility
and punishment, according to which every
person guilty of committing a criminal offense is
subject to criminal responsibility and punishment
or other measures of influence provided for by
criminal law.

The idea of inevitability of punishment
was first fully disclosed in the worK of C. Bec-
caria «Crimes and punishments». The author,
in particular, noted: «not in cruelty, but in the
inevitability of punishment is one of the most
effective ways to prevent crime. The inevitability
of punishment, even moderate, always maKes
a stronger impression than the fear of being
subjected to the most severe punishment, if there
is hope for impunity» [11, p. 117]. This idea is still
the object of attention of lawyers and politicians.

According to V.K. Duyunov, who believes

that in domestic criminal law it should be about
the principle of inevitability of criminal legal
impact. The latter consists in the requirement
that every person who has committed a criminal
offence shall, in some form of justice appropriate
to the requirements, be subjected to a criminal
impact for the commission of a criminal offence.

The author writes «In this case, everything falls
into place: the tasK is to ensure a mandatory re-
action of the state to the crime, this reaction must
correspond to the goals and principles of criminal
legal impact, that is, to be expedient, reasonable,
legal, humane, inevitable and fair, and in what
form it will follow is a question derived from
these goals and principles: in some cases, they
will correspond to the reaction of the state in the
form of criminal responsibility — with or without
criminal punishment, in others — in the form of
exemption from criminal liability» [12, p. 140].

The legislator of KazaKhstan did not go to
the direct consolidation of this principle in the
Criminal Code of the Republic of KazaKhstan.
The fact that the proclamation of the principle
of inevitability of criminal responsibility and
punishment poorly corresponds with the already
mentioned institution of immunity from criminal
liability, as well as the presence in the criminal
law of the so-called incentive norms. First of all,
these are the norms containing such grounds for
exemption from criminal liability as active re-
pentance, exceeding the limits necessary defense
due to fear, fear or confusion, reconciliation with
the victim, etc. Therefore, if we talK about the
principle of the inevitability of criminal liability
and punishment, it must be borne in mind that the
law provides for the possibility, in strictly defined
cases, of moving away from this principle in the
enforcement process.

The principle of individualization of criminal
punishment concentrates a set of guiding ideas and
rules, which together constitute recommendations
for taKing into account the degree of public
danger of the committed criminal offense when
sentencing, as well as specific features related to
the characterization of the guilty person.

Inthe theory of criminal law, individualization
of criminal responsibility is understood as the
choice of a specific measure of state coercion
in the process of imposing responsibility on the
person who committed the criminal offense. A
specific measure of responsibility must first of
all correspond to the social qualities of the guilty
person, as well as the gravity of the committed
criminal offense. In other words, the essence of
individualization is to choose a specific measure
of responsibility for a specific person, taKing into
account his personality, nature and gravity of the

8 Criminal Code of the Republic of Kazakhstan.[Electronic resource]: Code of the Republic of Kazakhstan from July
3, 2014 Ne 266 -V SAM. Access from the Legal Information System of normative legal acts of the Republic of Kazakhstan
«Adilety. Access mode: URL: http://adilet.zan.kz/rus/docs/K1500000377 / free. (Date of treatment: 14.01.2020).
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committed criminal act.

A.V. Zaryaeva, V.D. MalKov defines the
individualization of criminal responsibility as
the responsibility of a specific person for his
commission of a specific crime in strict ac-
cordance with the gravity of the deed and
his personality [13, p. 38-39]. A.N. Ignatov,
Yu. A. KrasiKov believe, that the principle of
individualization of criminal responsibility and
punishment is a particular manifestation of the
more general principle of justice [14, p. 10].

The principle of individualization of criminal
responsibility and punishment plays an important
role in imposing a fair and humane punishment,
since taKing into account all the necessary
conditions and reasons for the commission of
a criminal offense, the personality of the guilty
person and the act committed by him, the body
carrying out the criminal process effectively
implements the tasKs of criminal law.

The principle of democracy implies that
criminal laws can only be adopted by the supreme
legislative body, which is elected by the entire
population of the country and, therefore, expresses
the will of whole people. While ignorance of the
law in itself is not an excuse, the government is
doing everything possible to maKe texts of law
accessible to all segments of the population. It
seems legitimate to 1inK the actualization of the
principle of democracy in criminal law with the
expansion of the opportunities provided by our
state to various public institutions of civil society
in taKing an active part in countering various
criminal offenses. For example, legislative acts
regulating the issues of combating corruption and
preventing crime have formulated rules that en-
courage citizens to taKe part in the fight against
corruption and in the prevention of crime in our
republic.

In the theory of criminal law, some authors
single out the following «non- typical» principles
of criminal law: the principle of presumption of
guiltiness (do not confuse with the presumption of
innocence), The principle of objective imputation,
and the principle of dispositivity [15, p.12].

«Criminal legal principles reflect the ne-
cessary, fundamental and mandatory provisions
in the field of combating crime for legislation,
science, law enforcement agencies and citizens»
[16, p .19]. Violation of the principles of criminal
law adversely affects the quality and effectiveness
of criminal law, the main tasKs of which are the
protection of basic goods and values in society, as
well as the prevention of criminal offenses. The
principles of criminal law are closely interlinKed.
Violation of one principle may result in violation
of another principle.

There was a need to amend and supplement
the Criminal Code of the Republic of KazaKhstan
regarding the principles of criminal law. It
should be provided in the General Part of the

Criminal Code a separate rule called «TasKs
and Principles of the Criminal Legislation of the
Republic of KazaKhstany, in which to collect in
one places all the norms of the Criminal Code,
which govern the principles of criminal law. We
offer the introduction of the following principles
in the CC RK principle of legality; the principle
of equality of citizens before the law; guilt
principle; principle of inevitability of criminal
liability and punishment; principle of justice;
principle of humanism.

The terms «principles of criminal law» and
«principles of criminal legislation» are not identi-
cal concepts. This difference is based on a partial
discrepancy between the content of the concepts
of «criminal law» and «criminal legislation»,
which is due to the wider subject of criminal law
than criminal legislation. Criminal legislation is
only one of the elements of the subject of criminal
law, the content of which is formed under the
influence of its other elements (the subject of
criminal law protection and socially dangerous
behavior) and the social structure of society.
Therefore, the principles of criminal law, in
contrast to the principles of criminal legislation,
reflect the entire subject of criminal law and are
closer in content to such general social categories
as justice, equality, humanism, etc.

From the point of view of their establishment
in the legislation, these can only be such basic
provisions, initial principles, fundamental ideas,
the influence of which is found at all stages of the
socialevolutionofcriminal law, withoutexception.

The principles of criminal law are the
principles of legal consciousness, due to those
social realities that influence legal consciousness
that are in the field of criminal law, while defining
its boundaries and content. The principles of
criminal law — justice, equality, humanism, guilt
and the rule of law, as practice shows,  have
always been reflected in theory premsely because
at all times they were perceived by society as
fundamental ideas of legal awareness. The content
of the principles of criminal law, through both the
usual norms of criminal legislation and the norms
defining its principles, is included in the fabric
of criminal law, thereby becoming a reflection
of its principles. The principles of criminal
legislation, in the future, finding their way into
its norms, will give the principles of criminal
law an official, state-guaranteed legal form.

The effectiveness of the process of
implementing the principles of criminal law in
law enforcement depends not only on the accura-
cy of the legislative expression of the principles
themselves and the degree to which they meet
the norms of the criminal law directly related to
law enforcement, but also largely depends on the
content of the criminal law policy of the state,
clarity and adequacy to the social realities of the
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tasKs confronted with criminal law.
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