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QUESTIONS OF THE REASONABLENESS TIME IN CRIMINAL
AND CIVIL PROCEEDINGS

Kaliakperova Elena Nikolaevna

Professor of the Department of Jurisprudence of the S. Amanzholov East
Kazakhstan University, Doctor of jurisprudence, professor; Ust-Kamenogorsk,
Republic of Kazakhstan; e-mail: Elenamanina@mail.ru

Abstract. The article considers a set of issues regulating reasonable time in both criminal and
civil proceedings of the Republic of Kazakhstan.

Thus, in the Concept of Legal Policy of the Republic of Kazakhstan for the period from 2010
to 2020, it is noted that an effective criminal policy of the state is impossible without an optimal
model of criminal proceedings, since it is by the state of criminal procedure legislation that one
can judge the structure of the state and the form of its government, the position of an individual in
the state and society. The form of implementation of these provisions was the adoption and entry
into force of the new Criminal Procedure Code of the Republic of Kazakhstan on January 1, 2015.

The novelty of this law was the introduction of a new evaluation concept of «reasonable timey
in relation to pre-trial investigation (Part 1 of Article 192 of the Criminal Procedure Code of
the Republic of Kazakhstan) and the main trial (part 5 of Article 322 of the Criminal Procedure
Code of the Republic of Kazakhstan). In this regard, the question arises how the provision on the
«reasonableness time» will affect the criminal justice system and whether it applies to the entire
institution of procedural terms.

The reasonableness of the time limits in criminal proceedings applies only to certain stages
of the criminal process, directly specified by the legislator, and does not cover the entire legal
proceedings as a whole. Civil proceedings do not contain a definition of a reasonable period, but
in some cases they set the limits of this period, which depend on the legal relations that arise.

In civil legislation, the basic rules on the deadline for the parties to achieve the result of the
obligation are fixed in article 277 of the Civil Code. It begins with the legal formula «if the obligation
providesy» (the deadline for execution). The term «obligationy in this case should be understood
as a synonym for another legal formulation — «terms of the obligation» - indicating in a broad
sense all the legal sources of proper behavior of the parties discussed above - legislative acts,
provisions of contracts and unilateral transactions, business practices, other commonly imposed
requirements (legal principles, commercial practices, the essence of the legal relationship).

Keywords: criminal proceedings, civil proceedings, procedural terms, reasonable terms, pre-
trial proceedings, enforcement proceedings, pre-trial investigation.

BOITPOCHI PABSYMHOCTHU CPOKOB
B YT'OJIOBHOM U T'PA’KIJAHCKOM CYAOIIPOU3BOACTBE

Kaimakneposa Ejena HukosaeBna

Ipogheccop ragheoput opucnpyoenyuu Bocmouno-Kazaxcmancrozo ynueepcumema
umenu C. Amandiconosa, 00Kmop 0puoudeckux Hayx, ooyenm, 2.Yemo-Kamenozopck,
Pecnybnuxa Kazaxcman, e-mail: Elenamanina@mail.ru

Annomayun. B cmamve paccmampugaemcs KOMIIEKC BONPOCO8, Pe2yIupyIouux pasymHule
CPOK KaK 8 Y2OlN08HOM, MAK U 8 2PAAHCOAHCKOM cyoonpoussoocmee Pecnyonuku Kazaxcman.

Tax, 6 Konyenyuu npasosoti nonumuku Pecnyonruxu Kazaxcman, oeticmseosasuseti ¢ 2010 oo
2020 200a, bvL10 OMMeEUeHo, Ymo dPHeKmueHas Yeoi08HAs NOTUMUKA 20CYO0aAPCMEd He803MOiC-
Ha 6e3 ONMUMANLHOU MOOEIU Y20T08HO20 CYOONPOU3BOOCMBA, NOCKOAbKY UMEHHO NO COCMOSHUIO
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V20N08HO-NPOYECCYATLHO2O0 3AKOHOOAMENLCMBA MOJICHO CYOUmMb 00 YCmMpOoUcmee 20cy0apcmed u
Gopme ez2o npasnenus, 0 NOIOAHCEHUU TUYHOCIU 8 2ocyoapcmee U obujecmee. Dopmoul peanusa-
YUU YKA3AHHBIX NONONCEHULL AGUOCH NPUHAMUE U BCTYNIeHUe 8 3aKOHHYI0 cuy ¢ 1 ansaps 2015
200a HOB020 Y201108HO-NPOYECCYAIbHO20 KoOekca Pecnybonuku Kazaxcman.

Hogennotl ykazannoeo 3aKona cmano 68edeHue HOB020 OYEHOYHO20 NOHAMUSL «PA3VMHbLU
CPOK» NPUMEHUMENbHO K 00CYO0eOHOMY pacciedosanuio (yacme nepsas cmamvu 192 VIIK PK)
u enasHomy cyoebonomy pasoupamenvcmsy (yacmo namas cmamou 322 VIIK PK). B smoti cés3u
B03HUKAEM 60NPOC, KAKUM 0OPA30M NOJIONCEHUE O «PA3YMHOCIU CPOKA» OMPA3UMCSL HA CUCTIeMe
V2011081020 CYOONPOU3BOOCMBA U PACNPOCMPAHACTNCA U OHO HA 8€Cb UHCMUMYM NPOYeccyalb-
HbIX CPOKOS.

Pazymnocmub cpokog 6 yeonosHom cyoonpouzsoocmee pacnpoCcmpaHsaemcs moibKo Ha Omoeib-
Hble, NPSMO YKA3AHHbLE 3aKOHOOamenem, Cmaouu Y2oi08H020 NPoYeccd U He 0X8Ambl8alom 6ce
cyoonpouszeo0cmaeo 8 yenom. I pasicoanckoe cyoonpouzeo0cmeo He cooepaicum onpeoeieHus pas-
VMHO20 CPOKA, 0OHAKO 8 HEKOMOPLIX CYYAsX YCMAHABIUBAEM NPedeibl 0AHHO20 CPOKA, KOMOopble
3a6UCAM OM BO3HUKAIOUWUX NPABOOMHOUEHU.

B epasicoanckom 3akonooamenvscmee 6azo8vie NPasuia 0 Cpoke 00CMUICeHUs CMOpOHAMU pe-
3yIbmama oosa3amenvcmea 3akpeniiensvt 8 cmamve 277 I pasxcoanckoeo kooekca. Ona nauunaem-
Cs IpUOUYECcKol opmynotl «ecau 0053amenbCmeo npedycmampueaemy (Cpox ucnoanenus). Tep-
MUH «00S3aMeNbCMB0» 8 OAHHOM CIyYde HAOIeHCUm NOHUMAMb KAK CUHOHUM OpPY2Oll 1e2dIbHOl
DopmynupoBKuU - «YCI08UsL 0OA3AMENLCMBAY, - VKA3IBAIOWell 8 WUPOKOM 3HAYEeHUU HA 8ce pac-
CMOMPEHHbLE Bblute TOPUOULECKUe UCMOYHUKU HAOeNHCAue20 NO8eOeHUsl CMOPOH - AKMbl 3aKO-
HOOamenbCcmed, NON0NHCeHUs. 002080P08 U OOHOCMOPOHHUX COENOK, 00bluau 0e108020 0bopoma,
UHble 0OLIYHO NpedvasisAeMble Mpedo8aHUs (NPagosvle NPUHYUNDL, KOMMepUecKue 00bIKHOBEHUS,
Cywecmeo npagoomHoOUEeHU).

Knroueswie cnosa: y20106H0e cyoonpousso0Ccmeo, epanicoancKoe Cyoonpou300Ccmeo, npoyec-
CyanbHble CPOKU, PAYMHBLE CPOKU, O0CYOEOHOEe NPOU3800CHBO, UCHOIHUMELbHOE NPOUZBOOCMEO,
docyoebHoe pacciedosaniue.

KBIJIMBICTBIK 7/KOHE ASAMATTBIK COT ICIH )KYPI'I3YIEI'T
MEP3IMAEPIIH ITAPACATTbBIJIBIT'BI MOCEJIEJIEPI

Enena Hukonaesna Kanmakneposa
C. Amanaiconos amoinoazol Llvievic Kazaxcman ynueepcumemi 3aymany
Kageopacviiviy npogheccopwl, 3ay bLILIMOAPLIHbIY OOKMOPbL, OOYEHN,
Ockemen Kanacwl, Kazaxcman Pecnyonuxacsi; e-mail: Elenamanina@mail.ru

Annomauyun. Maxanaoa Kazaxcman Pecnyonuxaceinoly KblIMbICMbIK JHCoHE A3AMAMMBIK
com iciH Jcypeizyoei aKbliea KOHbIMObL Mep3imOoepoi pemmelmin Macenenep KeueHi Kapacmuol-
PoLIAObL.

Moacenen, Kazaxcman Pecnyonuxaceinviy 2010 ocoinoan 2020 dcvinea Oetiinei kesenee ap-
HAN2AH KYKbIKMBIK CAACaAm MYHcblpblMOAMACHIHOA KbLIMbICIbIK COM ICIH HCYp2i3y0ily oymaiiisl
MOOeNIHCI3 MeMaeKemmity muiMoi KblIMbICIbLK CAsACambl MyMKIH eMec ekeHOiel aman eminoi, oti-
mKeHi HaK, KbliMblcmblK-npoyecmix 3aHHAMAHBIH HCAl-KYUi O0UbIHULA MeMTIeKemmMIH KYPblIblLMbl
MeH OHbl 6ACKapy HbICaAHbL, MeMIeKemmezi HcaHe KOAMOAebl dHceke a0amMHblH Hcaziativl mypa-
abl atimyea bonaowvl. Kepcemineen epeoicenepoi icke acvipy noicansl 2015 sncvinzvl 1 kaymapoan
bacman Kasaxcman Pecnybnuxaceiniy scaya Kolimvicmuik-npoyecmix KOOeKCiniy Kabwlioanybsl
JHCIHe 3aHO0bl KyuiHe eHyi 001bin madwliaobi.

Amanean 3aynviy Hosennacvl comka Oeuinei mepeen-mexcepyee (KP KDKK 192-6abvinbiy
1-60onizi) scone 6ac com manxwvinayvina (KP KDKK 322-6a6vinvly 5-6onici) kamvlicmol «aKvlied
KOHBIMObI MEP3IM» 0e2eH JHcana 6azanay yebimvii eneizy 6010vl. Ocvizan OAuIanbiCmol <K MEP3IMHIH
He2i30iiel» mypanvl epedce KblIMbICIbIK COm ICIH JHCYpei3y dcyliecine Kanai acep emeoi JHcaHe
O] iC JHCYpei3y Mep3iMOepiniy OYKiN UHCIMUMYMbIHA KOJOAHBLIAObL MA 0e2eH CYpaK myblHOAuobl.
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Koiimvicmouix com icin orcypeizyoeci mep3imoepoiy aKbliza KOHLIMOBLIbIRbL 3aH UbIRADYULbL
mikeneti KopcemkeH KblIMbICIbIK NPOYECMIH JHceKele2eH CamblilapblHa 2aHa KONOAHbLIAObI HCIHE
mymacmatl aneanoa 6apivlk com icin Hcypeizyoi KammuIMauobl. A3amammuslx com iCiH HCypeisy-
0e aKwliza KOHbIMObL MEP3IMHIY AHBIKMAMACHL HCOK, ANauda Ketloip Hcagoauiapoa myblHOAUmMulH
KYKbIKMbIK KAMbIHACMAapaa OAIAHbICMbL OCbl MEP3IMHIY WeKmepin bencinetiol.

Azamammulx 3aHHAMA0A Mapanmapovly MiHOemmeme HIMUNCECIHe KON HCemKi3y Mep3imi
mypanwl Heeizel epedicenep Azamammulk Kooexcmiy 277-6abvinoa beximineen. On «eeep Min-
Ooemmeme Kapacmuipvlica» (OpuiHOay Mmep3imi) KYKblkmbulK hopmynacvinan dacmanaovi. byn
acazoanoa «mMiHoemmeme» mepmMuHi 6acKka 3ayo0bl MYAHCHIPLIMHBIY CUHOHUMI peminde myCiHinyi
Kepek — «MiHOemmeme wapmmapuvly - Tapanmapovly muicmi MiHe3 - KYAKbIHbIH H02apblod Ka-
pacmulpuli2an 6apiviK 3a40bl KO30epiH-3aH aKMiNepiH, Wapmmap MeH OipiHcaKxmol Maminenrepoiy
epediceliepit, ICKepliK AUHANLIMHbIY 20em-8YPblNmapuli, 0acka 0a maianmapovl (KYKbIKmMblK
npUHYUnmep, KOMMEPYUSIbIK 20em-eYpblnmap, KYKblKMblK KamblHACMAapOblY MIHI) KeH Mazvl-

Haoa Kepcemeoi.

TyuHinai ce3aep: KulimblCmulK com ICIH JCYp2i3y, a3amammblk COm iCiH HCYp2i3y, npoyecmiK
Mep3imoep, aKblied KOHbLMObL Mep3imoep, COMKA OeUinal ic HCypeizy, AmKapyubLIbLK ic HCYpP2eizy,

comxa Oetiinei mepzen-mekcepy.

Introduction. 2014 was marked by the
adoption of not only the Criminal Code of
the Republic of Kazakhstan (hereinafter - CC
RK), but also the Criminal Procedure Code
(hereinafter — CPC), the Penal Enforcement
Code, the Code of Administrative Offenses, the
development and discussion of the draft Civil
Procedure Code (hereinafter - the CPC of the
Republic of Kazakhstan) (adopted on October
31, 2015), the draft Labor Code (adopted on
November 23, 2015).

That is, the legislator has done a lot of work
on the preparation, consideration and adoption
of a large volume of initiatives in this or that
area of legislation.

One of the novelties of the CPC of the
Republic of Kazakhstan was the introduction
of a new evaluative concept of «reasonable
time» in relation to pre-trial investigation (part
one of Article 192 of the CPC of the Republic
of Kazakhstan) and the main trial (part five
of Article 322 of the CPC of the Republic of
Kazakhstan) [1; pp. 97, 152].

For reference: It should be noted that in
the previously valid CPC dated December 13,
1997, this term was not used.

Soviet jurist, doctor of law, professor
M.S. Strogovich wrote that «compliance
with procedural deadlines determines the
achievement of the legal effect of an action» [2,
p. 201].

Akhpanov A.N. and Kaziev Z.G., by
analogy with the Russian and Ukrainian codes,
proposed to introduce a reasonable time in
the CPC as an independent principle of all
criminal proceedings, reliably guaranteeing the
realization of the rights and obligations of all
participants in the criminal process and timely

DOI: 10.52026/2788-5291 2021 67 4 71

access to justice [3, p. 71].

The essence of these terms is to limit the
time within which it is allowed to perform
appropriate procedural actions that ensure the
speed of the criminal process.

Methods. The article uses formal-logical
and dialectical, qualitative and special methods
of scientific research, comparative legal,
empirical analysis.

Results and discussion. The first part of Ar-
ticle 192 CPC states that the pre-trial investi-
gation must be completed within a reasonable
time, taking into account the complexity of the
criminal case, the scope of investigative actions
and the sufficiency of the investigation of the
circumstances of the case, but not more than the
statute of limitations of criminal prosecution [1,
p. 145]. When determining a reasonable period
of criminal proceedings, such circumstances as
the legal and factual complexity of the crimi-
nal case, the exercise of procedural rights by
participants in pre-trial proceedings, the way in
which the person conducting the pre-trial inves-
tigation exercises his powers for the timely im-
plementation of pre-trial proceedings are taken
into account. Similar requirements on the need
to complete the main trial within a reasonable
time are contained in the fifth part of Article
322 of the CPC [1, p. 211].

Reasonable time in the CPC are due to the
following components:

A) taking into account the complexity of the
criminal case;

B) the scope of investigative actions;

C) sufficiency of investigation of the circum-
stances of the case;

D) areasonable period should not exceed the
statute of limitations of criminal prosecution.
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When determining reasonable time limits in
criminal proceedings, such circumstances as:
the legal and factual complexity of the crim-
inal case, the exercise of procedural rights by
participants in pre-trial proceedings, the way in
which the person conducting the pre-trial inves-
tigation exercises his powers for the timely im-
plementation of pre-trial proceedings are taken
into account.

The analysis of the above provisions leads
to the conclusion that the reasonableness of the
time limits applies only to certain stages of the
criminal process, directly indicated by the leg-
islator, and does not cover the entire legal pro-
ceedings as a whole. Article 7 or Chapter 6 of
the CPC does not contain the concept of «rea-
sonable timey, respectively, it is not generally
binding, extending only to the stage of pre-trial
investigation in the form of preliminary inves-
tigation, inquiry and the stage of the main trial.

In addition, the term «reasonable time» is
used in art. 203; 322; 341; 348; 615; 628 CPC
without setting its limits.

At the same time, the establishment of a
«reasonable timey is not applicable to the ac-
celerated pre-trial investigation (Article 190 of
the CPC), as well as to the protocol form (Ar-
ticle 191 of the CPC), conducted in a reduced
mode, within the time limits clearly established
by law, violation of which entails refusal to
conduct them. It is also inapplicable to non-pro-
longed periods of investigation, for example, to
the period of detention of a suspect.

In accordance with the provisions of Article
192 of the CPC, the term of pre-trial investi-
gation is calculated from the moment of reg-
istration of the application and message in the
Unified Register of Pre-Trial Investigations un-
til the day of sending the criminal case to the
prosecutor with an indictment or a decision to
transfer the case to the court for consideration
of the use of compulsory medical measures or
until the day of the decision to terminate the
proceedings [1, c. 146].

At the same time, the pre-trial investigation
in cases of inquiry should not exceed one
month and two months in cases of preliminary
investigation. The specified times of the pre-
trial investigation may be extended at the
reasoned request of the investigator, the head of
the body of inquiry due to:

1) the complexity of the case by the district
and equivalent prosecutor - for a reasonable
time, but not more than up to three months;

2) the special complexity of the case or
when deciding whether to send the materials
of the criminal case to a foreign state for the

74

continuation of criminal prosecution - by the
prosecutor of the region and the equivalent
prosecutor and their deputies for a reasonable
time, but not more than up to twelve months.

Further extension of the time of pre-trial
investigation is allowed only in exceptional
cases and may be carried out by the Prosecutor
General of the Republic of Kazakhstan, his
deputies for a reasonable period, but not more
than the statute of limitations of criminal
prosecution.

We agree with Yurchenko R.N. that even in
the most ordinary case, which is not particularly

complicated, the legislator provides for the
commission of procedural actions by criminal
prosecution bodies and the court for such a long
period of time [4, p. 67].

Thus, the limits of the «reasonable time» of
the investigation, as well as under the previous
legislation, are clearly limited by law and are
established by the prosecutor of the appropriate
level.

The extension of the investigation period
applies only to the preliminary investigation, as
the main form of pre-trial investigation. This is
evidenced by the fact that, in accordance with
the provisions of Article 189 of the CPC, in cases
where it is impossible to ensure the sufficiency
and completeness of the investigation of the
circumstances of the case within the time limits
established by law, by the decision of the head
of the body of inquiry, the protocol form goes
into the mode of inquiry, and the inquiry into
the mode of preliminary investigation. Further
extension of the pre-trial investigation time is
carried out on the general grounds specified
earlier.

In accordance with the provisions of part
seven of Article 192 of the CPC, when the
prosecutor returns the case for additional
investigation, the pre-trial investigation is
carried out within the time period established
by the prosecutor, but not more than one month
from the date of receipt of the case to the
person conducting criminal prosecution. And
in part eight of this article, it is indicated that
the suspect, the victim has the right to appeal
against the unjustified delay in the investigation
and file a petition to the prosecutor to establish
a certain period during which the person
conducting the criminal prosecution must
complete the investigation of the case in full
or appeal to the court in accordance with the
procedure provided by law. In the latter case,
the reasonableness of the term is determined by
the investigating judge.

As in criminal law, the term «reasonable
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timey is used in civil proceedings, but does not
disclose its specific content.

Meanwhile, in some cases, some regulatory
legal acts set its limits.

Thus, the Civil Code of the Republic of Ka-
zakhstan (hereinafter — Civil Code) provides
that in cases where an obligation does not pro-
vide for a period of its fulfillment and does not
contain conditions that allow determining this
period, it must be fulfilled within a reasonable
time after the occurrence of the obligation.
At the same time, the obligation not fulfilled
within a reasonable time, as well as the obli-
gation, the term of which is determined by the
moment of demand, the debtor is obliged to
fulfill within seven days from the date of the
creditor’s claim for its fulfillment (Article 277
of the Civil Code)".

In addition, paragraph 2 of Article 217 of
the Law of the Republic of Kazakhstan dated
January 17, 2002 «On Merchant Shipping»
states that if the consent of the pledgees is not
received, the vessel or the ownership of the ves-
sel under construction is excluded from the rel-
evant registers after a reasonable period, but
not less than three months after the notifica-
tion of the pledgees>.

It should be noted here that a number of in-
ternational acts ratified by the Republic of Ka-
zakhstan also contain a reference to reasonable
deadlines that establish certain time frames.

1) According to article 20 of the Convention
«On Labor Inspection in Industry and Trade»,
adopted in Geneva by the 30th session of the
General Conference of the International Labor
Organization on July 11, 1947 and ratified by
the Law of the Republic of Kazakhstan dated
May 7, 20013, the central inspection body pub-
lishes annual general reports on the activities
of inspection services under its control. These
reports are published within a reasonable time,
in no case exceeding twelve months after the
expiration of the year to which they relate.

2) In Article 12 of the Agreement on the
Appeal to the Court of the Eurasian Economic
Community of Economic Entities on Disputes
within the Customs Union and the Specifics of
Legal Proceedings on Them dated December
9, 2010, ratified by the Law of the Republic of
Kazakhstan dated June 30, 2011%, the Commis-
sion of the Customs Union is obliged, within
a reasonable time, but not exceeding 60 cal-
endar days from the date of entry into force
of the Court decision, to execute the effective
Court decision, in which the Court found that
by act or action (inaction) The Customs Union
Commission violated the rights and legitimate
interests of economic entities, stipulated by
international agreements concluded within the
framework of the Customs Union.

3) According to paragraph 17 of article 9
(Dispute resolution) The Agreement «On Uni-
form Rules for State Support of Agriculture»
dated December 9, 2010, ratified by the Law
of the Republic of Kazakhstan dated July 22,
2011°, if the Conciliation Commission con-
cludes that the Party against whom the com-
plaint was filed has not fulfilled its obligations
under this Agreement, in its decision it indi-
cates the need for the Respondent Party to take
measures to eliminate these violations, and a
reasonable period, which may not exceed 1
calendar year, to implement its decisions.

4) In accordance with paragraph 111 of the
Statute of the Court of the Eurasian Economic
Union, the decision of the Eurasian Economic
Commission or its individual provisions, rec-
ognized by the Court as inconsistent with the
Treaty and (or) international treaties within the
Union, within a reasonable time, but not ex-
ceeding 60 calendar days from the date of
entry into force of the Court’s decision, is
brought by the Commission in accordance with
the Treaty and (or) international treaties within
the Union, unless another period is specified in
the Court’s decision®.

' I'pasicoanckuil kooexe Pecnybnuxu Kasaxcman. Hngopmayuonno-npagosas cucmema HOpMamusHsx npagogvix akmos Pecny-
6nuxu Kazaxcman http://adilet.zan.kz/rus/docs/K940001000 #2582

2 Bakon Pecny6nuxu Kaszaxcman om 17 sneaps 2002 200a Ne 284 «O mopeoéom mopennasaruuy. Hnpopmayuonno-npagosas
cucmema HOpMAmMuHvIX npPagosvix akmos Pecnybiuku Kazaxcmanhttp://adilet.zan.kz/rus/docs/Z020000284_#z450

3 Baxon Pecnybnuxu Kasaxcman om 7 masn 2001 2o0a N 194 «O pamugpuxayuu Koneenyuu 06 uncnexyuu mpyoda 6 RpOMbluiLeH-
Hocmu u mopeogiey. Ungopmayuonno-npasosas cucmema HopmamugHuix npasosuvix akmos Pecnyonuxu Kazaxcmanhttp.//adilet.
zan.kz/rus/docs/Z010000194

4 Baxon Pecnybauku Kazaxcman om 30 wionsn 2011 200a Ne 449-1V «O pamugpuxayuu J{ocoeopa 06 obpawsenuu ¢ Cyo Espazuii-
CKO20 IKOHOMUHECKO20 COOOUeCmBa XO3SUCMBYIOWUX CYOBLEKMO8 NO CNOpAM 6 pamkax TamodiceHHo20 co3a u 0COOEHHOCAX
cyoonpouseoocmea no Hum». HHPOpMayuoHHo-npasosas cucmema HOPMAmMueHvbIX npasosvix akmos Pecnybnuxu Kaszaxcma-
Ha:http://adilet.zan.kz/rus/docs/Z1100000449

° 3axon Pecnybnuxu Kazaxcman om 22 uronst 2011 200a Ne 474-1V « O pamugpuxayuu Coznauienusi 0 eOUHbIX npasuilax 20cyoap-
CMBEHHOU NOOVEPHCKU CENbCKO20 X03acmeay. HHpopmayuonHo-npagsosas cucmema HOpMAmugHsIX npagosuix akmos Pecny6nu-
ku Kazaxcmanhttp://adilet.zan.kz/rus/docs/Z1100000474

¢ 3axon Pecnybnuxu Kasaxcman om 24 mapma 2011 200a Ne 418-1V «O pamugpuxayuu Cmamyma Cyoa Eeépaszutickoeo 3koHO-
Muyeckoz2o coobujecmeay. HHpopmayuoHHo-npasosas cucmema HOpMAmugHslx npasoevix akmos Pecnybiuxu Kasaxcmanhttp.//
adilet.zan.kz/rus/docs/Z1100000418
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According to paragraph 113 of the above
Statute, the Commission is obliged, within a
reasonable time, but not exceeding 60 calen-
dar days from the date of entry into force of
the Court’s decision, unless another period is
specified in the Court’s decision, to execute the
Court’s decision that has entered into force, in
which the Court found that the disputed action
(inaction) The Commission does not comply
with the Treaty and (or) international treaties
within the Union and that such action (inaction)
The Commission violated the rights and legit-
imate interests of economic entities stipulated
by the Agreement and (or) international treaties
within the Union.

5) Paragraph 64 of Chapter 9 «Internal reg-
ulation of trade in services with respect to the
establishment and (or) activities» of the Proto-
col on Trade in Services, Establishment, Activ-
ity and Investment states that if a Member State
applies licensing requirements and procedures
with respect to trade in services, establishment
and (or) activities, such a Member State ensures
that the competent authorities decide to grant
or refuse to issue a permit within a reasonable
time specified in the legislation of the Mem-
ber State, as a rule, no later than 30 working
days from the date of receipt (receipt) of the
application for a permit, which is considered
to be executed in accordance with the require-
ments of the legislation of the member state.
Such a period is determined based on the min-
imum time required to receive and process all
documents and (or) information necessary for
the implementation of the permitting proce-
dure’.

Thus, the current law of the Republic of Ka-
zakhstan does not contain a definition of a rea-
sonable period, but in some cases sets the limits
of this period, which depend on the legal rela-
tions that arise.

At the same time, the determination of rea-
sonable time limits is left to the discretion of
the authorized bodies, which negatively affects
the implementation of constitutional rights,
freedoms and legitimate interests of individuals
and legal entities.

In this regard, in order to exclude the breadth
of discretionary powers, we consider it expe-
dient to determine at the legislative level the

minimum and maximum limits of reasonable
terms in the relevant areas of public relations
(civil, family, labor, housing, administrative, fi-
nancial, economic, land relations, relations on
the use of natural resources and environmental
protection and other legal relations).

Procedural times and times of enforcement
proceedings are regulated by the CPC of the
Republic of Kazakhstan, the CPC, the Law of
the Republic of Kazakhstan dated April 2, 2010
«On Enforcement proceedings and the status of
bailiffs».

Thus, Article 121 of the CPC of the Repub-
lic of Kazakhstan establishes that procedural
actions are performed within the time limits es-
tablished by law. If the time for the performance
of a procedural action is not established by law,
it is appointed by the court. The procedural time
appointed by the court must be reasonable and
sufficient for the performance of the procedural
action.

According to Article 126 of the CPC of the
Republic of Kazakhstan, the terms appointed
by the court may be extended by the court®. The
deadlines established by law may be restored
by the court if they are missed for reasons rec-
ognized by the court as valid. The deadline for
filing an appeal may be restored by the court,
provided that the application for restoration of
the deadline is filed no later than three months
from the date of the decision.

The Law of the Republic of Kazakhstan
«On Enforcement Proceedings and the Status
of Bailiffs» stipulates that enforcement of en-
forcement documents by bailiffs must be com-
pleted no more than two months from the
date of initiation of enforcement proceedings,
with the exception of enforcement documents
on periodic penalties, as well as except in cases
where legislative acts set other deadlines for ex-
ecution (Article 39). At the same time, the issue
of postponement or installment of execution is
decided by the court at the request of the parties
to the enforcement proceedings (article 40)°.

Thus, the civil procedural legislation does
not provide for the limits of the extension of
procedural terms and deadlines for the execu-
tion of court decisions, leaving it at the dis-
cretion of the court, except for the period of
preparation of the case for trial, which can be

7 [punoxcenue N 16 k Jozosopy o Eepasuiickom skoHomuueckom coiose «IIpomoxon o mopeoene yciyeamu, yupexcoeHuu, oes-
menbHOCmU U ocyujecmenenuu uneecmuyuily. Mugopmayuonno-npasosas cucmema HOpMamueHoiX NPAasoewlx akmos Pecnyonuxku
Kasaxcmanhttp://www.eurasiancommission.org/ru/act/finpol/dobd/regtorg/Documents/

8 Ipasicoanckutl npoyeccyanvhpiii kodexe Pecnyonuku Kazaxcman. Hn@opmayuoHHo-npagosas cucmema HOpMamugHix npago-
ebix akmog Pecnyonuku Kazaxcmanhttp://adilet.zan.kz/rus/docs/K1500000377

? 3axown Pecny6nuku Kasaxcmarn om 2 anpens 2010 2o0a Ne 261-1V « 06 ucnonnumensbHom npouzeo0cmee u cmamyce cyoeoHbx
ucnoanumeneiy. MngopmayuonHo-npagosas cucmema HOpMamusHvix npagogwix axmos Pecnybnuxu Kazaxcmanhttp://adilet.zan.

kz/rus/docs/Z100000261
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extended up to one month by reasoned determi-
nation of the judge (Article 164 of the CPC of
the Republic of Kazakhstan).

Also, the CPC of the Republic of Kazakh-
stan provides for the recovery of damages
for the loss of time from the side that has un-
fairly filed a deliberately unfounded claim or
systematically opposed the correct and prompt
consideration and resolution of the case. The
amount of compensation is determined by the
court, taking into account specific circumstanc-
es, based on the current norms of remuneration
for the relevant work in this area, in accordance
with the normative resolution of the Supreme
Court of the Republic of Kazakhstan dated De-
cember 25, 2006 «On the application by the
courts of the Republic of Kazakhstan of legis-
lation on court costs in civil cases» (Article 109
of the CPC of the Republic of Kazakhstan).

Meanwhile, the procedural terms and the
terms of the enforcement proceedings may be
unreasonably violated by the court and other
authorized bodies, which may lead to losses
for individuals and legal entities (an increase
in penalties for late repayment of the loan,
non-participation in the tender due to the arrest
of bank accounts, etc.).

In turn, according to paragraph 4 of Article
9 of the Civil Code, losses mean expenses that
are incurred or should be incurred by a person
whose right has been violated, loss or damage
to his property (real damage), as well as lost in-
come that this person would have received un-
der normal turnover conditions if his right had
not been violated (lost profit)'’.

Conclusion. Summing up, we consider it
expedientto considerthepossibility of regulating
the issue of compensation for violation of the
times of judicial and enforcement proceedings
and legislatively regulate:

- the concept of a reasonable time;

- the right of individuals and legal entities
to compensation for violation of the times

of judicial and enforcement proceedings. At
the same time, it is necessary to provide that
compensation is awarded if such a violation
occurred for reasons beyond the control of the
person who applied for compensation, with the
exception of extraordinary and unavoidable
circumstances under these conditions (force
majeure);

- the possibility of awarding compensation
only if there is a fault of the court, criminal
prosecution bodies, bodies charged with the
duties of executing judicial acts, other state
bodies, local self-government bodies and their
officials;

- deprivation of the interested person of the
right to compensation for moral damage for
violation of the times of legal proceedings and
execution of enforcement documents when
awarding compensation;

- the form and amount of compensation.
In particular, it is necessary to provide for the
development of a methodology for determining
the amount of compensation;

- jurisdiction. It is advisable to submit an
application to a higher court by way of appealing
against the actions of the court and to the courts
of first instance by way of appealing against the
actions of bailiffs;

- the procedure for the consideration of
applications for the award of compensation.

Atthe same time, we consider it inappropriate
to adopt a separate law on compensation by
analogy with the Russian Federation in order
to preserve the integrity of the legal regulation
of judicial and enforcement proceedings and
to avoid duplication of the norms of current
legislation in this area.

We propose to provide for the above
provisions within the framework of the draft
CPC of the Republic of Kazakhstan in a new
edition and/or a separate draft law of the act
on amendments and additions to the current
legislative acts of the Republic of Kazakhstan.
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