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МАЗМҰНЫ

Редакция бағанасы

Әділет министрі М. Бекетаевтың Үкіметтің баспасөз орта-
лығының алаңшасында «Норма шығармашылық процесті жетілдіру 
туралы» тақырыбында сөз сөйлеуі  

Р.К. СӘРПЕКОВ ЕАЭО сотының одақ мүше-мемлекеттерінің 
(Қазақстан Республикасы мысалында) ұлттық органдарымен өза-
ра әрекеттесуі: тәжірибе, мәселелер және әрі қарай жетілдірудің 
жолдары

Конституциялық және әкімшілік құқық 
Е.А. ДҮЙСЕНОВ, А.Қ. ЛӘМБЕКОВА, Е.А. ДҮЙСЕНОВ  

Қазақстан Республикасының үкіметі жанындағы заң жобалау қыз-
меті мәселелері жөніндегі ведомствоаралық комиссия: заң шығару 
қызметін жетілдіру бойынша ұсынымдар мен ұсыныстар

Б.Қ. НҰРҒАЗИНОВ, Д.А. ПАШЕНЦЕВ, О.Н. ШЕРСТО-
БОЕВ, Т.Қ. МАКЕНОВ  Қазақстан Республикасының әкімшілік 
ісінде прокурордың іс жүргізу жағдайының келешегі туралы

Е.Б. АБДРАСУЛОВ, А.Е. АБДРАСУЛОВА Құқықтағы нақты 
және жалған олқылықтар және оларды сот органдарының құқық 
қолдану қызметінде орындалу жолдары

С.К. УКИН, Д.С. БАТЫРБЕКОВА «Астана» Халықаралық 
қаржы орталығының аумағында шетелдіктер мен азаматтығы жоқ 
адамдардың құқықтық жағдайы ерекшеліктерінің кейбір мәселе-
лері 

Азаматтық және азаматтық іс жүргізу  құқығы
К.М. ИЛЬЯСОВА Жер қойнауын пайдалану жөнінде келісім-

шарттар бойынша дауларды баламалы шешу мәселелері
М.А. ЕСТЕМІРОВ «Жауапкершілігі шектеулі және қосымша 

жауапкершілігі бар серіктестіктер туралы» Қазақстан Республика-
сының Заңының 11-бабына түсініктеме

Қылмыстық құқық және қылмыстық процесс
З.Ғ. ҚАЗИЕВ, А.Н. АҚПАНОВ Қазақстан Республикасының 

қылмыстық-процестік құқығын және заңнамасын дамыту страте-
гиясы

Қ.Е. ИСМАҒҰЛОВ, А.Қ. ҚҰРМАНОВА, Б.А. АМАНЖО-
ЛОВА Жеке адамға қарсы құқық бұзушылықтар жүйесінде адам 
өлтiру жауапкершілігі туралы отандық қылмыстық заңнаманы 
жетілдіру

А.Т. КӘРІПОВА, Т.Ғ. МАХАНОВ Қазақстан Республикасы-
ның қылмыстық заңнамасы бойынша сыбайлас жемқорлық қыл-
мыстары үшін белгіленген қылмыстық-құқықтық нормалар санк-
циясын талдау

Халықаралық құқық және салыстырмалы 
құқықтану

М.А. СӘРСЕМБАЕВ ЕАЭО сотының және ЕО сотының 
шешімдері, қаулылары мен қорытындылары: ұқсас және айыру 
белгілері

Г.А. МЕНЗЮК, Ю.А. ГАВРИЛОВА, Б.А. УМИТЧИНОВА  
ЕАЭО және ЕО шеңберінде интеграциялық процестер контекстін-
дегі суверенитет және ұлттықтан жоғары тұрудың  арақатынасы

Құқықтық мониторинг
С.И. КЛИМКИН Тағыда жауапкершілігі шектеулі серікте-

стікке қатысушылардың жауапкершілік мәселесі туралы
М.Х. ХАСЕНОВ Ерлер мен әйелдердің тең құқықтарының 

және тең мүмкіндіктерінің мемлекеттік кепілдіктері туралы Қа-
зақстан Республикасының заңнамасына талдау нәтижесі туралы

Р.Е. ЖАҚЫПОВ Қазақстан Республикасының саяси партия-
лар туралы заңнамасын жетілдіру мәселелері
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МАЗМҰНЫ

Мемлекеттік тілдегі заң шығармашылығы практи-
касынан

Е.С. САФУАНИ Нормативтік акт тілінің кейбір мәселелері
Ж.М. ТҰРАРОВА, А.Н. КАДИРОВА Терминдік қорды 

жетілдірудің кейбір мәселелері
Жас ғалым мінбері
Қ.Қ. САБИРОВ Қазақстан Республикасының ойын бизнесін 

реттеу саласындағы заңнамасын жетілдірудің кейбір мәселелері
Д.Б. РАЗИЕВА Тәртіптік жауапкершілік институтында әділ-

дік қағидатын іске асыру
А.Р. ХАСЕНОВА  Қазақстан Республикасы Жоғарғы Соты-

ның парақорлықты саралау мәселелері бойынша түсіндірмелерінің 
даулы қағидалары

Ғылыми өмір хроникасы
«Әкімшілік-процестік құқықтық қатынастар қатысушылары-

ның құқықтық жағдайы» тақырыбындағы дөңгелек үстел туралы 
ақпараттық хабарлама, Нұр-Сұлтан қ., 2019 жылғы 20 маусым 

 «БҰҰ-ы қызметі мен егемен мемлекеттер үшін ұлттық және 
халықаралық деңгейдегі құқықтың үстемдігі басымдылық ретін-
де» атты халықаралық ғылыми конференция  туралы ақпараттық 
хабарлама, Нұр-Сұлтан қ., 2019 жылғы 6 қыркүйек

Қазақстан Республикасы Заңнама және құқықтық ақпарат ин-
ституты делегациясының Беларусь Республикасына қызметтік са-
пары туралы ақпараттық хабарлама, Минск қ., 2019 жылғы 17-20 
қыркүйек

Ғарыш құқығы және саясаты жөніндегі БҰҰ-ның халықара-
лық конференциясы туралы ақпараттық хабарлама, Стамбул қ., 
Түркия, 2019 жылдың 23-26 қыркүйегі 

 
«Жаршының» мұрағат беттері
Ж.О. ҚҰЛЖАБАЕВА  Бостандықты шектеу түріндегі қылмы-

стық жазаның қазіргі түсінігі (ҚР ЗИ Жаршысындағы мақала, №2 
(22)-2011, 38-40-б.)

М.Ж. КУЛИКПАЕВА З.ғ.к. Ж.О. Құлжабаеваның «Байкоңыр» 
ғарыш айлағын халықаралық-құқықтық қамтамасыз ету» ғылыми 
жарияланымына қайтып оралғанда

Есімнама
Қазақстан Республикасы Заңнама және құқықтық ақпарат ин-

ститутының бас ғылыми қызметкері, з.ғ.д., профессор Е.М. Абай-
ділдинов – 60 жаста!

Библиография
А.С. Александров, В.В. Колесниктің «Досудебное соглашение 

о сотрудничестве сторон в российском уголовном судопроизвод-
стве» атты монографиясына рецензия. – М.: Юрлитинформ, 2018. 
– 216 б..
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Е.А. ДЮСЕНОВ, А.К. ЛЯМБЕКОВА, Е.А. ДЮСЕНОВ Меж-

ведомственная комиссия при правительстве Республики Казахстан: 
рекомендации и предложения по совершенствованию законопроект-
ной деятельности

Б.К. НУРГАЗИНОВ, Д.А. ПАШЕНЦЕВ, О.Н. ШЕРСТОБО-
ЕВ, Т.К. МАКЕНОВ О перспективах процессуального положения 
прокурора в административном судопроизводстве Республики Казах-
стан

Е.Б. АБДРАСУЛОВ, А.Е. АБДРАСУЛОВА Действительные и 
мнимые пробелы в праве и пути их восполнения в правопримени-
тельной деятельности судебных органов

С.К. УКИН, Д.С. БАТЫРБЕКОВА Некоторые вопросы осо-
бенностей правового положения иностранцев и лиц без граждан-
ства на территории Международного финансового центра «Аста-
на»

Гражданское и гражданско-процессуальное право
К.М. ИЛЬЯСОВА Вопросы альтернативного разрешения 

споров по контрактам на недропользование
М.А. ЕСТЕМИРОВ Комментарий к ст.11 Закона Республики 

Казахстан «О товариществе с ограниченной и дополнительной от-
ветственностью»

Уголовное право и уголовный процесс
З.Г. КАЗИЕВ, А.Н. АХПАНОВ Стратегия развития уголов-

но-процессуального права и законодательства Республики Казах-
стан

К.Е. ИСМАГУЛОВ, А.К. КУРМАНОВА, Б.А. АМАНЖО-
ЛОВА  Совершенствование отечественного уголовного законода-
тельства об ответственности за убийство в системе правонаруше-
ний против личности человека

А.Т. КАРИПОВА, Т.Г. МАХАНОВ Анализ санкций уголов-
но-правовых норм, установленных за коррупционные преступле-
ния по уголовному законодательству Республики Казахстан

Международное право и сравнительное правоведение
М.А. САРСЕМБАЕВ Решения, постановления,  заключения 

суда ЕАЭС и суда ЕС: аналогичные и различительные черты 
Г.А. МЕНЗЮК, Ю.А. ГАВРИЛОВА, Б.А. УМИТЧИНОВА  

Соотношение суверенитета и наднациональности в контексте ин-
теграционных процессов в рамках ЕАЭС и ЕС

Правовой мониторинг
С.И. КЛИМКИН Вновь к вопросу об ответственности участ-

ников товарищества с ограниченной ответственностью  
М.Х. ХАСЕНОВ О результатах анализа законодательства 

Республики Казахстан о государственной регистрации прав на не-
движимое имущество

Р.Е. ЖАКУПОВ Вопросы совершенствования законодатель-
ства Республики Казахстан о политических партиях

9

13

15

31

45

54

63

72

81

88

101

109

95

21

40

116

126



СОДЕРЖАНИЕ

Из практики законотворчества на государственном 
языке

Е.С. САФУАНИ Некоторые вопросы языка нормативного 
акта 

Ж.М. ТУРАРОВА, А.Н. КАДИРОВА Некоторые вопросы 
совершенствования терминологического фонда

Трибуна молодого ученого
К.К. САБИРОВ Некоторые проблемные вопросы совершен-

ствования законодательства Республики Казахстан в сфере регули-
рования игорного бизнеса

Д.Б. РАЗИЕВА Реализация принципа справедливости в ин-
ституте дисциплинарной ответственности

А.Р. ХАСЕНОВА Спорные положения разъяснений Верховного 
Суда Республики Казахстан по вопросам квалификации взяточниче-
ства 

Хроника научной жизни
Информационное сообщение о круглом столе на тему: «Пра-

вовое положение участников административно-процессуальных 
правоотношений»,г. Нур-Султан, 20 июня 2019 года 

Информационное сообщение о международной научной кон-
ференции «Верховенство права на национальном и международ-
ном уровнях как приоритет деятельности ООН и суверенных госу-
дарств», г. Нур-Султан, 6 сентября 2019 года

Информационное сообщение о рабочей поездке делегации 
Института законодательства и правовой информации Республики 
Казахстан в Республику Беларусь, г.Минск, 17-20 сентября 2019 
года

Информационное сообщение о Международной конференции 
ООН по космическому праву и политике, г. Стамбул, Турция, 23-26 
сентября 2019 года

Архивные страницы «Вестника»
Ж.О. КУЛЖАБАЕВА Международно-правовое обеспечение 

космодрома «Байконур» (статья  в Вестнике ИЗ РК, №2 - 2006. - с. 
48-56).

М.Ж. КУЛИКПАЕВА Возвращаясь к научной публикации 
к.ю.н. Ж.О. Кулжабаевой «Международно-правовое обеспечение кос-
модрома «Байконур»

Персоналии 
Главному научному сотруднику Института законодательства и 

правовой информации Республики Казахстан, д.ю.н., профессору 
Е.М. Абайдельдинову – 60 лет!

Библиография 
Рецензия на монографию А.С. Александрова, В.В. Колесник 

«Досудебное соглашение о сотрудничестве сторон в российском 
уголовном судопроизводстве». – М.: Юрлитинформ, 2018. – 216 с.

Мудрые мысли

157

176

184

191

170

182

196

165

139

150

198

204

144

135



Founder and publisher:
RSE on the REM «Institute 

of Legislation and Legal information 
of the Republic of Kazakhstan»

Published since 2006
All journal materials are placed 

on the website 
www.zqai.kz

Included in the list of publications of basic 
scientific results of dissertations on legal 
sciences (Order ССES MES RK №894 

from 05.30.2013)
Editorial Council members

Sarpekov R.K.  (Nur-Sultan, Kazakhstan) 
– (Chairman)
Abaydeldinov Е.М. – d.j.s. (Nur-Sultan, 
Kazakhstan)
Abyzov R.М. – d.j.s. (Moscow, Russian)
Belih V.S. – d.j.s. (Ekaterinburg, Russian)
Gubin Е.P. – d.j.s. (Moscow, Russian)
Melnik R.S. – d.j.s. (Kiev, Ukraine)
Moiseev A.A. – d.j.s. (Moscow, Russian)
Muromcev G.I. – d.j.s. (Moscow, Russian)
Rahmetov S.M. – d.j.s. (Nur-Sultan, 
Kazakhstan)
Malinovski V.A. – d.j.s. (Nur-Sultan, 
Kazakhstan)
Unzila Shapak – d.j.s. (Nur-Sultan, 
Kazakhstan)

Сhief Editor
Dyussenov Ye.A. – c.j.s.

Editorial Board members
Kulzhabayeva Zh.O. – c.j.s. (Nur-Sultan, 
Kazakhstan) – (Chairman)
Azer Aliyev – PhD (Kiel, Germany)
Aiymbetov М.А. – Honored Worker 
of Culture of Kazakhstan, (Nur-Sultan, 
Kazakhstan)
Bainiyazova Z.S. – c.j.s. (Saratov, Rus-
sian)
Kazbayeva A.G– c.j.s. (Nur-Sultan, 
Kazakhstan)
Kaziyev Z.G. – c.j.s. (Nur-Sultan, Kazakh-
stan)
Kiyazova A.Zh. – (Nur-Sultan, Kazakh-
stan)
Konusova V.Т. – c.j.s. (Nur-Sultan, Ka-
zakhstan)
Kulikpayeva M.Zh. – PhD (Nur-Sultan, 
Kazakhstan)
Nurgazinov B.K. – c.j.s. (Nur-Sultan, 
Kazakhstan)
Nurmagambetov R.G. – PhD 
(Chelyabinsk, Russian)
Primashev N.M.  – c.j.s. (Nur-Sultan, 
Kazakhstan)
Rakhimberdin K.H. – d.j.s. (Ust-
Kamenogorsk, Kazakhstan)
Tegizbekova Zh.Ch. – c.j.s. (Bishkek, 
Kyrgyzstan)

The editorial staff
Dzhamburshin K.A. 
Koltubayeva G.B. 
Yerdesheva D.T.
Zhumageldina B.Zh.
Bailenova A.K. 
tel .: 8 (7172) 26-61-29

The certificate of registration of mass media 
№17761-G from 25.06.2019 from 

the Information Committee of the Ministry 
of Information and Communications

of the Republic of Kazakhstan
(Number and date of primary registration 

№6592-Zh.07.09.2005.)
Address:

The Republic of Kazakhstan,
010000, Nur-Sultan, D. Konaev str., 12/1

BC «On the water-green boulevard»
tel .: 8 (7172) 57-03-42
www.zqai.kz

e-mail: instzak-kz@mail.ru,
institutzakonodatelstva@gmail.com

CONTENT

Editorial

Speech of the Minister of Justice M. Beketaev at the site of the 
press center of the Government on the topic “On improving the rule-
making process”

R.K. SARPEKOV The interaction of the EAEU court with the 
national bodies of the member states of the Union (in the context of 
the Republic of Kazakhstan): practice, problems and ways for further 
improvement 

Constitutional and Administrative Law
Y.A. DYUSSENOV, А.К. LYAMBEKOVA, Y.A. DYUSSENOV   

Interdepartmental comission under the government of the Republic of 
Kazakhstan: recommendations and proposals to improve legislative 
activities

B.K. NURGAZINOV, D.A. PASHENTSEV, O.N. SHERSTOBOEV, 
Т.К. MAKENOVOn the prospects of the procedural position of 
the prosecutor in the administrative proceedings of the Republic of 
Kazakhstan

Y.B. ABDRASSULOV, A.Y. ABDRASSULOVA The valid 
and supposed gaps in the law and ways of their execution in the law-
enforcement activity of the judicial bodies

S.K.UKIN, D.S. BATYRBEKOVA Some of the specific features 
of the legal status of foreigners and persons without citizenship on the 
territory of the International financial center «Astana» 

Civil and Civil Procedural Law
К.М. ILYASSOVA Issues of alternative dispute resolution under 

subsurface use contracts
M.A. YESTEMIROV Commentary to the article 11 of the Law 

of the Republic of Kazakhstan «On limited and additional liability 
partnership

Criminal law and Criminal procedure
Z.G. KAZIYEV, А.N. AKHPANOV Strategy for the development 

of criminal procedure law and legislation of the Republic of Kazakhstan
К.Е. ISMAGULOV, А.К. KURMANOVA, В.А. AMANZHOLOVA   

Improvement of domestic criminal legislation on responsibility for 
murdering in the system of offenses against human personality

A.T. KARIPOVA, T.G. MAKHANOV Analysis of the list of 
criminal-corruption prizes in the Republic of Kazakhstan regulation of 
the corruption prizes in Kazakhstan

International and Comparative law
М.А. SARSEMBAYEV Judgements, resolutions, opinions 

(сonclusions) of the EAEU COURT and the EU court: similar and 
distinctive features

G.A. MENZYUK, J.A. GAVRILOVA, В.А. UMITCHINOVA   The 
correlation between sovereignty and supranationality in the context of 
integration processes within the EAEU and the EU

Legal monitoring 
S.I. KLIMKIN Оnce again to the question of liability of 

participants in a limited lability partnership
M.KH. KHASSENOV  On the results of the analysis of legislation 

of the Republic of Kazakhstan on state guarantees of equal rights and 
equal opportunities of men and women

R.Y. ZHAKUPOV Issues of improvement of legislation of the 
Republic of Kazakhstan on political parties

9

13

15

31

45

54

63

72

81

88

101

109

95

21

40

116

126



CONTENT

From the lawmaking practice in the official language 
E.S. SAFUANI Some issues of normative acts language
ZH.M. TURAROVA, A.N. KADIROVA Some issues of 

improvement of the terminological fund

Young scholar tribune 
К.К. SABIROV Some issues of the improvement of the legislation 

of the Republic of Kazakhstan in the area of gaming business
D.В. RАZIYEVA Implementation of the principle of fairness in 

disciplinary responsibility institute
A.R. KHASSENOVA Соntroversial provisions of the clarifications 

of the Supreme court of the Republic of Kazakhstan on the issues of 
qualifications of bribery

The Chronicle of Scientific Life
Information note about а round table on the topic: «The legal 

status of participants in administrative procedural legal relations», Nur 
- Sultan, June 20, 2019

Information note on the international scientific conference 
«Supremacy of law at the national and international levels as a priority 
of UN activities and sovereign states», Nur-Sultan, 6 September 2019

Information note on the official visit of delegation of the Institute 
of Legislation and Legal Information of the Republic of Kazakhstan to 
the Republic of Belarus, Minsk, on September 17-20, 2019

Information note on the United Nations International Conference 
on Space Law and Policy, Istanbul, Turkey, September 23-26, 2019

The archive pages of the «Bulletin» 
ZH.О. KULZHABAYEVA International legal support for the 

“Baikonur” Cosmodrome (article in Bulleten of IL RK, №2 - 2006. - 
48-56-p.).

М.ZH. KULIKPAYEVA Returning to scientific publication of  
candidate of law Zh.O. Kulzhabayeva “International legal support for 
the “Baikonur” Cosmodrome”

Personalities
60 years to the Chief researcher of the Institute of legislation and 

legal information of the Republic of Kazakhstan, Doctor of Laws, 
Professor Ye.M. Abaideldinov  

Bibliography
Review on the monograph of A.S. Alexandrov, V.V. Kolesnik «Pre-

trial agreement on cooperation of the parties in the Russian criminal 
proceedings». – М.: Юрлитинформ, 2018. – 216 p.

Wise thoughts

157

178

184

191

172

183

196

166

139

150

198

204

144

135



101Вестник Института законодательства и правовой информации РК 
№3 (57) - 2019

Международное право и сравнительное правоведение

ЛИТЕРАТУРА

1.Исполинов А.С. Особые мнения в международных судах: доктрина и практика. Доступно на: 
https://www.hse.ru/data/2018/04/19/1150473740/%D0%B8%D1%81%D0% BF%D0%BE%D0%BB%D0
%B8%D0%BD%D0%BE%D0%B2.pdf. – С. 4, 6. Дата обращения: 22 июля 2019 года.

2. Комарова Т.В. Суд Европейского союза и единство судебной практики // Современное право. - 
2013. - № 11. - С. 143–148.

3. Нешатаева Т.Н., Дьяченко Е.Б., Мысливский П.П. Евразийская интеграция: роль Суда (моно-
графия) / Под ред. д.ю.н., проф. Т.Н. Нешатаевой. - Москва: Статут, 2015. - 304 с.

REFERENCES

1. Ispolinov A.S. Оsоbye mneniya v mezhdunarodnych sudach: dоktrinа i praktika. Dоstupnо nа: https://
www.hse.ru/data/2018/04/19/1150473740/%D0%B8%D1%81%D0% BF%D0%BE%D0%BB%D0%B8%D
0%BD%D0%BE%D0%B2.pdf. – С. 4, 6. Dаtа оbrаschеniya: 22 iyulya 2019 godа.

2. Коmаrоvа Т.V. Sud Еvrоpеyskogo sоyuzа i еdinstvо sudеbnоy prаktiki // Sоvrеmеnnое prаvо. - 2013. 
– No 11. - S. 143–148.

3. Nеshаtаеvа Т.N., D`yachеnkо Е.B., Мyslivskiy P.P. Еvrаziyskаya intеgrаtsia: rоl` Suda (mоnоgrаphiya) 
/ Pоd rеd. d.j.n., prоf. Т.N. Nеshаtаеvоy. - Мoskva: Statut, 2015. - 304 s.

УДК: 339.923 (075.8)

THE CORRELATION BETWEEN SOVEREIGNTY AND 
SUPRANATIONALITY IN THE CONTEXT OF INTEGRATION 
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Abstract. The article provides a comparative analysis of the legal nature of the Eurasian 
Economic Union and the European Union in the context of the balance between state sovereignty 
and supranationality in the framework of integration processes. The relevance of the issue lies in the 
problem of limiting sovereignty when states join international organizations, which is not always in 
the national interests of these states. The conceptual basis for studying the issue was the principle of 
the functioning of the European Union – thе acquis communautaire, the essence of which boils down 
to the fact that member states must adopt the norms of constituent acts, internal EU law, as well as 
EU international treaties with third countries. The authors concluded that the significant differences 
between the legal systems of the EU and the EAEU (including different degrees of supranationality, a 
strictly normative understanding of the content of constituent documents, enshrining in the constitutions 
of the transfer of part of the sovereign rights to an international organization) do not provide a basis 
for applying the concept of Acquis in relation to the EAEU in full. Taking into account the negative 
modern disintegration processes within the EU, the EAEU member states should maintain a balance 
in combination of the means of national and international legal regulation and develop internal 
mechanisms to protect the rights and interests of the member states.
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Аннотация. Мақалада мемлекеттердің егемендігі және ұлтүстілік қатынас контекстін-
де интеграциялық процестер шеңберіндегі Еуразиялық экономикалық одақ пен Еуропалық 
одақтың заңдық жағының салыстырмалы-құқықтық талдауы жүргізілген. Мәселенің көкей-
тестілігі мемлекеттің халықаралық ұйымға кірудегі егемендігінің шектелуінде жатыр, ал ол 
үнемі бұл мемлекеттердің ұлттық мүдделеріне сәйкес келе бермейді. Мәселенің концептуал-
дық негізі Еуропалық одақтың қызмет ету ұстанымында  - acquis communautaire-де жатыр, 
оның мәні - мүше-мемлекеттер құрылтайшы актілердің, ішкі құқықтың нормаларын,  сон-
дай-ақ ЕО-ның үшінші елдермен халықаралық шарттарды қабылдауы қажеттігінде. Автор-
лар ЕО пен ЕАЭО құқықтық жүйелерінің арасындағы айтарлықтай айырмашылықтар (ұл-
түстіліктің әр түрлі деңгейі, құрылтайшы құжаттардың мазмұнының қатаң нормативтік 
түсініктері, мемлекеттердің Конституциясында егеменділік құқығының бір бөлігін халықа-
ралық ұйымдарға берілуінің бекітілуі) ЕАЭО-ға қатысты толық көлемде «Acquis» түсінігін 
қолдануға негіз бола алмайды деген шешімге келді. ЕО шеңберіндегі қазіргі жағымсыз де-
зинтеграциялық үдерістерді ескере отырып, ЕАЭО-ға мүше-мемлекеттер ұлттық және ха-
лықаралық реттеу құралдарын үйлестірудегі балансты қамтамасыз етіп, мүше-мемлекет-
тердің құқықтары мен мүдделерін қорғаудың ішкі механизмдерін жасау керек. 
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Аннотация. В статье проведен сравнительно-правовой анализ юридической природы 
Евразийского экономического союза и Европейского союза в контексте соотношения госу-
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дарственного суверенитета и наднациональности в рамках интеграционных процессов. 
Актуальность вопроса заключается в проблеме ограничения суверенитета при вступлении 
государств в международные организации, что не всегда соответствует национальным ин-
тересам данных государств. Концептуальной основой изучения вопроса явился принцип функ-
ционирования Европейского союза - acquis communautaire, содержание которого сводится к 
тому, что государства-члены должны принимать нормы учредительных актов, внутреннего 
права, а также международных договоров ЕС с третьими странами. Авторы пришли к вы-
воду, что значительные различия между правовыми системами ЕС и ЕАЭС (разная степень 
наднациональности, строго нормативное понимание содержания учредительных докумен-
тов, закрепление в конституциях государств передачи части суверенных прав международ-
ной организации), не дают основание для применения понятия «Acquis» в отношении ЕАЭС 
в полном объеме. Учитывая негативные современные дезинтеграционные процессы в рамках 
ЕС, государства-члены ЕАЭС должны обеспечивать баланс в сочетании средств националь-
ного и международного правового регулирования и разработать внутренние механизмы за-
щиты прав и интересов государств-членов.

1. Introduction
The main goal of national security efforts 

is its state sovereignty, which implies political 
independence and self-government of its internal 
and external affairs, as well as freedom of 
independent decision-making in international 
relations.

The issue of the category of sovereignty of 
states and modern integration processes is relevant 
and widely discussed by political scientists, 
philosophers, sociologists. In legal literature 
these concepts are usually considered within the 
framework of the theory of government and law, 
constitutional and international law, as well as at 
the borderline between public international and 
national law.

2. On the definition of the concept of 
sovereignty

Shikanova E.G. identifies two interrelated 
forms: national (people’s) sovereignty and 
state sovereignty. National sovereignty, or the 
sovereignty of the people, means that only the 
nation (people) is the basis of statehood and the 
source of state power. State sovereignty means 
that state power, based on the sovereign will of 
the people, is independent from anyone in internal 
affairs and international relations [1].

Jibin Mary George separates the concept of 
sovereignty into internal and external. Internal 
sovereignty is intended to express and exercise 
sovereignty mainly within its own state borders. 
At the same time, sovereignty also includes the 
idea of freedom from foreign control, that is, the 
independence of the state from the control or 
interference of any other state in the conduct of 
its international relations. This is what is called 
external sovereignty, in which the state has the 
right to independently determine its foreign 
policy and has the right to declare war and make 
peace. At the same time, external sovereignty 
implies that every state, large or small, by virtue 
of its sovereign status is equal to any other state. 
It cannot command any other state and it cannot 

be commanded by any other state [2]. 
Musikhin G.I. carried out a classification 

analysis of the concepts of sovereignty and came 
to the conclusion that «sovereignty» can be viewed 
as a legal category or as a political rhetorical 
construct. Therefore, in different approaches, 
sovereignty can be understood empirically or 
normatively, be limited or absolute, uniform or 
divisible, etc. [3, p. 77].

Today, the legal category of sovereignty is 
subject to rethinking as a result of globalization 
and integration processes. Some characteristics of 
the sovereignty of states become irrelevant, such 
as the supremacy of state power to independently 
resolve certain issues, due to the execution of 
the supranational mandatory norm prescribed in 
international treaties or statutory documents of 
international organizations.

Simonishvili L.R. stresses that «the 
globalization of the economy, major breakthrough 
in the area of information exchanges, creation of 
a single economic and political space seriously 
affect the foundations of the national state and 
lead to the erosion of its sovereignty» [4, p. 6]. 
Thus, globalization processes occurring in the 
modern world become a factor destroying the 
sovereign national statehood and substantially 
transforming the classical forms of government. 
The growing inability of modern states to regulate 
global processes and, as a result, the weakening 
of their sovereignty are rather objective and 
impartial in nature [5]. 

3. Category of supranationality in 
international organizations of integration type

The multidimensionality of the «sovereignty» 
concept, as well as the processes of globalization 
and regional integration in the world, do not 
allow for an unequivocal answer to the problem 
of defining and limiting sovereignty of the states 
participating in various international integration 
associations.

The most difficult problem of the integration 
process is the conflict between the desire of 
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states to unite and the unwillingness to limit 
their individuality, including the long-standing 
legal traditions [6, р. 167]. Therefore, a 
dilemma arises: how to reconcile the integration 
processes and closer interaction of states within 
international organizations, on the one hand, and 
the preservation of the sovereignty of members 
states of international integration associations, on 
the other hand.

The theory of international and constitutional 
law has not yet formed a uniform position on the 
issue of limiting state sovereignty.

Renown scholars (A.Y. Kapustin, T.N. 
Neshataeva, A.N. Talalayev, V.M. Shumilov, 
M.L. Entin, D. Bouet, J. Pollak, P. Peskator and 
others) believe that international integration 
associations are either international organizations 
or international organizations with supranational 
features, emphasizing that the states creating 
an organization of a new type (supranational) 
transfer to the international body their sovereign 
functions affecting the very core of powers to 
manage the territory, population and relations 
with other actors of international life [7, p. 244]. 

The concept of «supranationality» appeared 
in foreign literature after the creation of the 
European Coal and Steel Community (ECSC). 
The Treaty on the Establishment of the ECSC was 
signed in Paris in 1951. The term «supranational» 
was legally enshrined in the Paris Agreement. 
Analyzing the provisions of the Treaty on the 
Establishment of the ECSC, O.N. Shpakovich 
formulates the main features of supranationality:

1) the transfer of part of the sovereign powers 
belonging to states from the state level to the 
supranational level;

2) the right of international bodies to take 
a majority vote without the consent and against 
the consent of the member states on the decision 
in the form of certain acts. These decisions are 
binding on member states, have a direct effect on 
their territory and are also binding on individuals 
and legal entities of member states;

3) the supremacy of supranational authority 
over the state on a certain range of issues [8, p. 135]. 

However, according to I.I. Lukashuk, by 
entering into an international agreement of 
joining an integration association, the state does 
not limit but manifest its sovereignty, creating 
new duties and acquiring additional opportunities 
for exercising sovereign rights [9, p. 140].

One can consider the examples of the EAEU 
and the EU in view of the problem of limiting 
sovereignty and supranationality when states 
enter into any type of integration associations.

In this context, the legal nature of the 
Eurasian Economic Union presents an  interesting 
discussion, especially the degree of restriction of 
the national sovereignty of the member states of 
this association.

Professor K.A. Bekyashev, notes that «being 

an internstate organization, the EAEU cannot 
have the qualities of supranationality, since 
it cannot rise above its founders or command 
them. Therefore, in art. 38 of the Treaty it is 
rightly indicated that the Union does not have 
supranational competence in the field of service 
trade (this is international legal relations) [10]. 

A similar position is taken by L.P. Anufrieva, 
stressing that «the EAEU is a subject of 
international law, i.e. an international legal entity 
that does not have a so-called «supranational» 
or «suprastate» nature or the “law of Eurasian 
integration”, being mediated by international 
treaties and/or legal acts of bodies of an 
international organization, and is naturally a part 
of international law [11]. 

Such points of view dominate among 
international scholars and are also fundamental 
for the EAEU member states themselves, who 
are largely interested in maintaining sovereignty 
in the process of creating the EAEU. The national 
state is of superior value for all members of this 
integration association, therefore, fundamental 
national interests – independence, sovereignty 
and territorial integrity – will continue to 
maintain their primary importance now and in 
the foreseeable future. At the core of the common 
understanding of the Eurasian integration process 
Kazakhstan has consistently emphasized the key 
priority of economic interests [12]. 

The main objectives of foreign policy are 
defined in accordance with the national interests 
of Kazakhstan in the Concept of the Foreign 
Policy of the Republic of Kazakhstan for 2014-
2020, approved by the Decree of the President 
of the Republic of Kazakhstan dated January 
21, 2014 No. 741. One of the primary objectives 
is the all-round provision of national security, 
defense, sovereignty and territorial integrity of 
the country, as well as further integration into the 
system of regional and international trade and 
economic relations.

This position is also enshrined in the 
Treaty on the EAEU: the five countries that 
signed it expressed their conviction that further 
development of integration meets their national 
interests. In addition, in order to protect the 
priority of national interests, the Treaty on 
the EAEU includes a clause on the non-use of 
actions that could damage the national economy 
and national security of the member states in the 
integration process.

The creation of the Eurasian Economic 
Union in 2015 had no effect on the national 
Constitutions of its member states. The possibility 
of transferring part of its powers to such 
associations is enshrined only in the Constitution 
of the Russian Federation, according to Art. 79 of 
which “the Russian Federation may participate in 
interstate associations and transfer to them part 
of its powers in accordance with international 
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treaties, if it does not entail restriction of human 
and citizen rights and freedoms and does not 
contradict the foundations of the constitutional 
system of the Russian Federation”1.

The question of the transfer of powers to 
interstate associations in the Constitutions of other 
states is addressed in legal acts of constitutional 
control agencies. For example, Doctor of Law 
Sokolova N.A. emphasizes that “in accordance 
with the norms of international law, the Republic 
of Belarus can enter into interstate formations 
and leave them on a voluntary basis (Article 8 of 
the Constitution of the Republic of Belarus)…. 
However, the possibility of transferring any 
sovereign powers (rights) of the Republic to 
interstate entities is not directly provided for by 
any constitutional act [13]. 

According to the Regulatory Resolution 
of the Constitutional Council of the Republic 
of Kazakhstan “On the official interpretation 
of the norms of Article 4 of the Constitution of 
the Republic of Kazakhstan in relation to the 
order of execution of decisions of international 
organizations and their bodies” No. 6 of November 
5, 2009, the Constitution of the Republic of 
Kazakhstan does not contain a special clause 
providing for the transfer of certain powers of the 
state bodies to international organizations and 
their bodies. At the same time, the constitutional 
and internationally recognized status of the 
Republic of Kazakhstan – as of a sovereign 
state, which is based on its independence and 
self-governance in shaping and implementing 
domestic and foreign policy, allows the Republic 
to make such decisions in compliance with the 
provisions and norms of the Basic Law.

However, the Constitutional Council does 
not recognize as binding for Kazakhstan the 
decisions of international organizations and their 
bodies that violate the provisions of paragraph 2 
of Article 2 and paragraph 2 of Article 91 of the 
Constitution on the sovereignty of the Republic 
that extends over its entire territory, and on the 
inadmissibility of changing the unitarity and 
territorial integrity of the state, and the form of 
government of the Republic established by the 
Constitution.

In other words, unlike the Constitutions of 
the EU member states restricting sovereignty in 
favor of supranationality, the basic laws of the 
EAEU countries largely (with the exception of 
the Russian Federation) do not concede the right 
to restrict their sovereignty on the part of the 
EAEU.

In his article Schur-Trukhanovich L.V. 
expresses an opinion on the ineffectiveness of 
constitutional judicial interpretation in filling the 
gap in regulating the procedure for transferring 

powers to interstate entities as the Eurasian 
Economic Union develops. In this regard, he 
believes that inclusion in the constitutional acts 
of the Eurasian Economic Union member states 
of norms objectifying the Eurasian Economic 
Union as a subject of constitutional legal relations, 
and its law – as part of the law of national legal 
systems, would comprehensively resolve the issue 
of legitimizing a new international organization 
[14, p. 72]. 

Guided by the objectives and the legal nature 
of the EAEU, one should disagree with the 
considerations of Schur-Trukhanovich L.V. In 
the articles of association, the EAEU is defined 
as an “international organization for regional 
economic integration”. This narrowly structured 
definition indicates that the future evolution of 
the EAEU will be limited to the objectives of 
economic integration (customs union and the 
internal market) and will not affect such areas 
of politics, security and internal and external 
relations as it happened in the EU [15]. 

Regarding the issues of preserving the 
sovereignty of states in the conditions of the 
functioning of the EAEU, at times questioning 
the sovereignty of its members, it is important 
to note the experience of the European Union, 
which could not solve the contradiction between 
national sovereignty and supranational bodies 
created by the EU members themselves, whose 
powers are constantly expanding.

Researchers at the University of Travnik 
(Bosnia and Herzegovina) Ajla Skrbic, Meliha 
Frndic Imamovic argue that “today there is only 
one international organization of a supranational 
character – the European Union. The main 
essence of the definition of “supra-national” 
lies in its legal nature, referring to the issues of 
superiority and direct application of the norms 
of the European Union on the territory of the 
member states” [16, p. 318]. 

Chirkin V.E. believes that regional 
organizations can create their own law of a 
different nature. It follows that there is regional 
international law and supranational law. The 
supranational law of the EU is a special kind of 
regional supranational law, which is created on 
the basis of international acts for internal state 
use by member states of this organization” [17, 
р. 22].

The states belonging to the European Union 
are losing their sovereignty more and more 
without getting any real mechanisms of influence 
on all-Union decisions and policies ... these states 
are attracted to the Union not by military force 
but by economic advantage, in exchange for 
which they irrevocably give up their sovereignty 
[18, р. 103].

1 Constitution of the Russian Federation was аdopted at National Voting on December 12, 1993 // http://www.
constitution.ru/en/10003000-01.htm



106 Вестник Института законодательства и правовой информации РК
№3 (57) - 2019

Халықаралық құқық және салыстырмалы құқықтану

4. Legal nature of the EAEU through the 
prism of the “EU acquis”

At present, the political and legal concept 
of the European Union is the principle of acquis 
communautaire, formalized in the Maastricht 
Treaty, implying that member states must adopt 
the norms of constituent acts, internal law, 
and international treaties of the EU with third 
countries. The acquis is in several cases linked 
to, built upon, or supplements international 
conventions applied in all Member states. The 
acquis regulates in most cases, e.g. company law 
or financial services, only part of the legal area. 
It supposes that there is a legal framework for the 
area as a whole ensuring the good functioning 
and good governance of the area [19, р. 13].

According to A.S. Ispolinov, the concept of 
the acquis communautaire lies at the heart of 1) 
the negotiations and the expansion process of 
the “European Communities; 2) ... significant 
institutional changes in the European Union, 3) 
... use of advanced cooperation mechanisms by 
a group of member states of the Union when 
measures are taken by these states that the rest 
of the member states disagree with or are not 
ready for; 4) foreign policy and foreign economic 
expansion of the EU in relation to third countries, 
when the mandatory and full implementation 
of any Union acquis by the EU counterparty 
countries is declared one of the key conditions 
for EU cooperation with these countries” [20, p. 
87-88].

Despite the insufficient attention of scholars 
from the post-Soviet countries to the considered 
political and legal concept, Petrov R. and 
Kalinichenko P. tried to identify the similarities 
and differences in the legal nature of the EU 
and the EAEU through the lens of the acquis 
communautaire principle. However, it must be 
emphasized that the notion of ‘acquis’ has left the 
domain of the EU and has been imported by legal 
systems of other international organizations [15] 

However, unlike the EU, the law of the 
EAEU has a different nature in determining the 
ratio of intra-national and supranational law.

The impossibility of applying the principle 
of acquis in full in the law of the EAEU can be 
traced as follows.

At the time of the creation of the EAEU, 
member states had different degrees of adherence 
to international conventions governing the 
transition of goods and vehicles across the 
customs border. One of the clearest examples 
is the Kyoto Convention. Among the EAEU 
member states, one state (Kyrgyz Republic) 
did not join the Convention at all, four states 
joined the Main Text of the Kyoto Convention 
and the General Annex, however, the volume 
of obligations arising from joining the special 
annexes of the Kyoto Convention is different.

Meanwhile, all five EAEU member states 

form a single economic space, and such uneven 
accession generally plays a negative role. The 
Eurasian Economic Commission attempted 
to influence the states in order to accede to all 
structural internal documents of the Convention, 
on which the national legal uniform norms of 
the states who are participants to the Convention 
should be based, which provoked protest from 
the EAEU member states, who considered this 
attempt to encroach on their sovereignty and 
national interests.

Consequently, constitutional courts of the 
EAEU Member States may block the recognition 
of supremacy, direct applicability and direct 
effect of the ‘Union Law’ within legal orders of 
the EAEU Member States if they challenge their 
national sovereignty.

The main problem with the implementation 
of export control in the EAEU is the lack of a 
single contractual legal framework establishing 
a unified procedure for the application of export 
control measures in the member states of the 
Union [21]. Thus, a paradoxical situation arises: 
export controls are applied even though there are 
no customs operations with goods transported 
within the EAEU. The lack of a single order 
of export control on the territory of the EAEU 
impedes the freedom of movement of goods within 
the Union, which creates additional barriers for 
traders. When drafting the EAEU Treaty, initially 
there was a section on export control measures, 
however, as a result of Kazakhstan’s insistence, 
this section was excluded as threatening the 
national security of the member states.

Therefore, the principle of acquis 
communautaire is not fully applied in the 
framework of the EAEU. Meanwhile, the 
application of this principle in the EU, from 
the point of view of Raimondo Cagiano de 
Azevedo, Angela Paparusso and Mauro Vaccaro, 
resulted in limiting of sovereignty without being 
directly transformed into an equivalent creation 
of democratic sovereignty at a supranational 
European level [22, p. 189], since it must comply 
with the principle of subsidiarity, which is one 
of the fundamental principles of the European 
integration process. This is one of the reasons 
for the worsening political and economic crisis 
in Europe in recent years. An example is the 
process of leaving the UK from the European 
Union (Brexit).

5. Concluding remarks
The relationship between sovereignty and 

supranationality in the context of integration 
processes within the framework of the EAEU 
and the EU demonstrates different approaches 
to determining the balance between the legal 
concepts under consideration. Thus, in the 
European legal community, there is a tendency for 
the EU to voluntarily transfer the rights of member 
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states to the EU, which are inherent in them due 
to their state sovereignty. At the same time, the 
degree of supranationality in the activities of the 
European Union is constantly increasing with the 
development of EU institutions, which leads to 
dissatisfaction of individual European states.

However, the development of integration 
processes in the Eurasian space is limited to 
the goals clearly articulated in the Treaty on 
the EAEU. Supranationality in the status of the 
EAEU and its EEC agency goes against the norms 

of positive law that form the legal foundation of 
Eurasian integration and the existing form of its 
institutionalization.

In order to prevent negative factors restricting 
sovereignty within the EAEU, states need to 
ensure a compromise, maintaining a reasonable 
balance in a combination of means of national 
and international legal regulation preventing 
the mixing of the scope of their application, and 
develop internal mechanisms to protect the rights 
and interests of EAEU member states.
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