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Abstract. The article provides a comparative analysis of the legal nature of the Eurasian
Economic Union and the European Union in the context of the balance between state sovereignty
and supranationality in the framework of integration processes. The relevance of the issue lies in the
problem of limiting sovereignty when states join international organizations, which is not always in
the national interests of these states. The conceptual basis for studying the issue was the principle of
the functioning of the European Union — the acquis communautaire, the essence of which boils down
to the fact that member states must adopt the norms of constituent acts, internal EU law, as well as
EU international treaties with third countries. The authors concluded that the significant differences
between the legal systems of the EU and the EAEU (including different degrees of supranationality, a
strictly normative understanding of the content of constituent documents, enshrining in the constitutions
of the transfer of part of the sovereign rights to an international organization) do not provide a basis
for applying the concept of Acquis in relation to the EAEU in full. Taking into account the negative
modern disintegration processes within the EU, the EAEU member states should maintain a balance
in combination of the means of national and international legal regulation and develop internal
mechanisms to protect the rights and interests of the member states.
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prrmnnmnnmzzzziiiiiniiiiiiiiiiint VMeyeQpHapoOHoe nPago U CPasHUMmenbHoe npasosedeHue

0apCmeeHHo20 cygepenumema U HAOHAYUOHANLHOCMU 6 PAMKAX UHMEZPAYUOHHLIX NPOYECCOS.
AxmyaneHocms 6onpoca 3aKaouaemcs 6 npobieme 02paHuyeHuss cy8epeHumema npu 6CmynjieHuu
20CY0apcme 6 MexicOyHapoouvle OpeaHu3ayull, Ymo He 6ce20d COOMeemcmayenm HayuoHaIbHbIM UH-
mepecam 0anHwvIx 2ocyoapcme. KonyenmyanbHoli 0CHOBOU U3yUeHUs 80NPOCa AGULCA NPUHYUN (DYHK-
yuonuposanus Eeponetickoco cor3sa - acquis communautaire, cooepicanue Komopozo c00UMcs K
MOMY, YUMo 20Cy0apCcmea-uieHvl O0NHCHbL NPUHUMAMb HOPMbL YUPEOUMENbHBIX AKIMO08, HYMPEHHE20
npaea, a Mmaxice MexcoyHapoousix 002080pos EC ¢ mpemvumu cmpanamu. A6mopol npuwinu K ul-
800y, umo 3HauumenvHvle paznudus mexcoy npagogvimu cucmemamu EC u EASC (pazuas cmenens
HAOHAYUOHATILHOCMU, CIMPO2O HOPMAMUBHOE NOHUMAHUE COOEPHCAHUS YUPEOUMENbHbIX OOKYMeH-
moe, 3aKpenjieHue 8 KOHCIMUMyYusax 20cyoapcme nepeoayu Yacmu Cy8epeHHblX npag mMexicoyHapoo-
HOU op2anu3ayuu), e 0arom ocHosanue Onsa npumeHneHuss nowamus «Acquis» ¢ omnowenuu EAIC
8 NOIHOM 0ObeMe. Yuumvleas He2amueHvle co8peMeHHble Oe3UHMe2PayUoHHble NPOYECcyl 8 PAMKAX
EC, 2ocyoapcmesa-unenvt EADC dondichbl 0becneuusams 6ANAHC 8 COUEMAaHUU cpeoCcme HayUoHAlb-
HO20 U MeNCOYHAPOOHO20 NPAB06020 pe2yIupO8aHus U paspabomams 6HYMpeHHUe MexaHusmbl 3d-

wumsl npae u unmepecos eocydapcm@-qﬂeHoe.

1. Introduction

The main goal of national security efforts
is its state sovereignty, which implies political
independence and self-government of its internal
and external affairs, as well as freedom of
independent decision-making in international
relations.

The issue of the category of sovereignty of
states and modern integration processes is relevant
and widely discussed by political scientists,
philosophers, sociologists. In legal literature
these concepts are usually considered within the
framework of the theory of government and law,
constitutional and international law, as well as at
the borderline between public international and
national law.

2. On the definition of the concept of
sovereignty

Shikanova E.G. identifies two interrelated
forms: national (people’s) sovereignty and
state sovereignty. National sovereignty, or the
sovereignty of the people, means that only the
nation (people) is the basis of statehood and the
source of state power. State sovereignty means
that state power, based on the sovereign will of
the people, is independent from anyone in internal
affairs and international relations [1].

Jibin Mary George separates the concept of
sovereignty into internal and external. Internal
sovereignty is intended to express and exercise
sovereignty mainly within its own state borders.
At the same time, sovereignty also includes the
idea of freedom from foreign control, that is, the
independence of the state from the control or
interference of any other state in the conduct of
its international relations. This is what is called
external sovereignty, in which the state has the
right to independently determine its foreign
policy and has the right to declare war and make
peace. At the same time, external sovereignty
implies that every state, large or small, by virtue
of its sovereign status is equal to any other state.
It cannot command any other state and it cannot

be commanded by any other state [2].

Musikhin G.I. carried out a classification
analysis of the concepts of sovereignty and came
to the conclusion that «sovereignty» can be viewed
as a legal category or as a political rhetorical
construct. Therefore, in different approaches,
sovereignty can be understood empirically or
normatively, be limited or absolute, uniform or
divisible, etc. [3, p. 77].

Today, the legal category of sovereignty is
subject to rethinking as a result of globalization
and integration processes. Some characteristics of
the sovereignty of states become irrelevant, such
as the supremacy of state power to independently
resolve certain issues, due to the execution of
the supranational mandatory norm prescribed in
international treaties or statutory documents of
international organizations.

Simonishvili L.R. stresses that «the
globalization of the economy, major breakthrough
in the area of information exchanges, creation of
a single economic and political space seriously
affect the foundations of the national state and
lead to the erosion of its sovereignty» [4, p. 6].
Thus, globalization processes occurring in the
modern world become a factor destroying the
sovereign national statehood and substantially
transforming the classical forms of government.
The growing inability of modern states to regulate
global processes and, as a result, the weakening
of their sovereignty are rather objective and
impartial in nature [5].

3. Category of supranationality in
international organizations of integration type

The multidimensionality of the «sovereignty»
concept, as well as the processes of globalization
and regional integration in the world, do not
allow for an unequivocal answer to the problem
of defining and limiting sovereignty of the states
part1c1pat1ng in various international integration
associations.

The most difficult problem of the integration
process is the conflict between the desire of
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states to unite and the unwillingness to limit
their individuality, including the long-standing
legal traditions [6, p. 167]. Therefore, a
dilemma arises: how to reconcile the integration
processes and closer interaction of states within
international organizations, on the one hand, and
the preservation of the sovereignty of members
states of international integration associations, on
the other hand.

The theory of international and constitutional
law has not yet formed a uniform position on the
issue of limiting state sovereignty.

Renown scholars (A.Y. Kapustin, T.N.
Neshataeva, A.N. Talalayev, V.M. Shumilov,
M.L. Entin, D. Bouet, J. Pollak, P. Peskator and
others) believe that international integration
associations are either international organizations
or international organizations with supranational
features, emphasizing that the states creating
an organization of a new type (supranational)
transfer to the international body their sovereign
functions affecting the very core of powers to
manage the territory, population and relations
with other actors of international life [7, p. 244].

The concept of «supranationality» appeared
in foreign literature after the creation of the
European Coal and Steel Community (ECSC).
The Treaty on the Establishment of the ECSC was
signed in Paris in 1951. The term «supranational»
was legally enshrined in the Paris Agreement.
Analyzing the provisions of the Treaty on the
Establishment of the ECSC, O.N. Shpakovich
formulates the main features of supranationality:

1) the transfer of part of the sovereign powers
belonging to states from the state level to the
supranational level;

2) the right of international bodies to take
a majority vote without the consent and against
the consent of the member states on the decision
in the form of certain acts. These decisions are
binding on member states, have a direct effect on
their territory and are also binding on individuals
and legal entities of member states;

3) the supremacy of supranational authority
overthestate onacertainrange ofissues[8,p. 135].

However, according to LI. Lukashuk, by
entering into an international agreement of
joining an integration association, the state does
not limit but manifest its sovereignty, creating
new duties and acquiring additional opportunities
for exercising sovereign rights [9, p. 140].

One can consider the examples of the EAEU
and the EU in view of the problem of limiting
sovereignty and supranationality when states
enter into any type of integration associations.

In this context, the legal nature of the
Eurasian Economic Union presents an interesting
discussion, especially the degree of restriction of
the national sovereignty of the member states of
this association.

Professor K.A. Bekyashev, notes that «being

an internstate organization, the EAEU cannot
have the qualities of supranationality, since
it cannot rise above its founders or command
them. Therefore, in art. 38 of the Treaty it is
rightly indicated that the Union does not have
supranational competence in the field of service
trade (this is international legal relations) [10].

A similar position is taken by L.P. Anufrieva,
stressing that «the EAEU is a subject of
international law, i.e. an international legal entity
that does not have a so-called «supranational»
or «suprastate» nature or the “law of Eurasian
integration”, being mediated by international
treaties and/or legal acts of bodies of an
international organization, and is naturally a part
of international law [11].

Such points of view dominate among
international scholars and are also fundamental
for the EAEU member states themselves, who
are largely interested in maintaining sovereignty
in the process of creating the EAEU. The national
state is of superior value for all members of this
integration association, therefore, fundamental
national interests — independence, sovereignty
and territorial integrity — will continue to
maintain their primary importance now and in
the foreseeable future. At the core of the common
understanding of the Eurasian integration process
Kazakhstan has consistently emphasized the key
priority of economic interests [12].

The main objectives of foreign policy are
defined in accordance with the national interests
of Kazakhstan in the Concept of the Foreign
Policy of the Republic of Kazakhstan for 2014-
2020, approved by the Decree of the President
of the Republic of Kazakhstan dated January
21, 2014 No. 741. One of the primary objectives
is the all-round provision of national security,
defense, sovereignty and territorial integrity of
the country, as well as further integration into the
system of regional and international trade and
economic relations.

This position is also enshrined in the
Treaty on the EAEU: the five countries that
signed it expressed their conviction that further
development of integration meets their national
interests. In addition, in order to protect the
priority of national interests, the Treaty on
the EAEU includes a clause on the non-use of
actions that could damage the national economy
and national security of the member states in the
integration process.

The creation of the Eurasian Economic
Union in 2015 had no effect on the national
Constitutions of its member states. The possibility
of transferring part of its powers to such
associations is enshrined only in the Constitution
of the Russian Federation, according to Art. 79 of
which “the Russian Federation may participate in
interstate associations and transfer to them part
of its powers in accordance with international
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treaties, if it does not entail restriction of human
and citizen rights and freedoms and does not
contradict the foundations of the constitutional
system of the Russian Federation™'.

The question of the transfer of powers to
interstate associations in the Constitutions of other
states is addressed in legal acts of constitutional
control agencies. For example, Doctor of Law
Sokolova N.A. emphasizes that “in accordance
with the norms of international law, the Republic
of Belarus can enter into interstate formations
and leave them on a voluntary basis (Article 8 of
the Constitution of the Republic of Belarus)....
However, the possibility of transferring any
sovereign powers (rights) of the Republic to
interstate entities is not directly provided for by
any constitutional act [13].

According to the Regulatory Resolution
of the Constitutional Council of the Republic
of Kazakhstan “On the official interpretation
of the norms of Article 4 of the Constitution of
the Republic of Kazakhstan in relation to the
order of execution of decisions of international
organizations and their bodies” No. 6 of November
5, 2009, the Constitution of the Republic of
Kazakhstan does not contain a special clause
providing for the transfer of certain powers of the
state bodies to international organizations and
their bodies. At the same time, the constitutional
and internationally recognized status of the
Republic of Kazakhstan — as of a sovereign
state, which is based on its independence and
self-governance in shaping and implementing
domestic and foreign policy, allows the Republic
to make such decisions in compliance with the
provisions and norms of the Basic Law.

However, the Constitutional Council does
not recognize as binding for Kazakhstan the
decisions of international organizations and their
bodies that violate the provisions of paragraph 2
of Article 2 and paragraph 2 of Article 91 of the
Constitution on the sovereignty of the Republic
that extends over its entire territory, and on the
inadmissibility of changing the unitarity and
territorial integrity of the state, and the form of
government of the Republic established by the
Constitution.

In other words, unlike the Constitutions of
the EU member states restricting sovereignty in
favor of supranationality, the basic laws of the
EAEU countries largely (with the exception of
the Russian Federation) do not concede the right
to restrict their sovereignty on the part of the
EAEU.

In his article Schur-Trukhanovich L.V.
expresses an opinion on the ineffectiveness of
constitutional judicial interpretation in filling the
gap in regulating the procedure for transferring

powers to interstate entities as the Eurasian
Economic Union develops. In this regard, he
believes that inclusion in the constitutional acts
of the Eurasian Economic Union member states
of norms objectifying the Eurasian Economic
Union as a subject of constitutional legal relations,
and its law — as part of the law of national legal
systems, would comprehensively resolve the issue
of legitimizing a new international organization
[14, p. 72].

Guided by the objectives and the legal nature
of the EAEU, one should disagree with the
considerations of Schur-Trukhanovich L.V. In
the articles of association, the EAEU is defined
as an “international organization for regional
economic integration”. This narrowly structured
definition indicates that the future evolution of
the EAEU will be limited to the objectives of
economic integration (customs union and the
internal market) and will not affect such areas
of politics, security and internal and external
relations as it happened in the EU [15].

Regarding the issues of preserving the
sovereignty of states in the conditions of the
functioning of the EAEU, at times questioning
the sovereignty of its members, it is important
to note the experience of the European Union,
which could not solve the contradiction between
national sovereignty and supranational bodies
created by the EU members themselves, whose
powers are constantly expanding.

Researchers at the University of Travnik
(Bosnia and Herzegovina) Ajla Skrbic, Meliha
Frndic Imamovic argue that “today there is only
one international organization of a supranational
character — the European Union. The main
essence of the definition of “supra-national”
lies in its legal nature, referring to the issues of
superiority and direct application of the norms
of the European Union on the territory of the
member states” [16, p. 318].

Chirkin V.E. believes that regional
organizations can create their own law of a
different nature. It follows that there is regional
international law and supranational law. The
supranational law of the EU is a special kind of
regional supranational law, which is created on
the basis of international acts for internal state
use by member states of this organization” [17,
p. 22].

The states belonging to the European Union
are losing their sovereignty more and more
without getting any real mechanisms of influence
on all-Union decisions and policies ... these states
are attracted to the Union not by military force
but by economic advantage, in exchange for
which they irrevocably give up their sovereignty
[18, p. 103].

I Constitution of the Russian Federation was adopted at National Voting on December 12, 1993 // http://www.

constitution.ru/en/10003000-01. htm
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4. Legal nature of the EAEU through the
prism of the “EU acquis”

At present, the political and legal concept
of the European Union is the principle of acquis
communautaire, formalized in the Maastricht
Treaty, implying that member states must adopt
the norms of constituent acts, internal law,
and international treaties of the EU with third
countries. The acquis is in several cases linked
to, built upon, or supplements international
conventions applied in all Member states. The
acquis regulates in most cases, e.g. company law
or financial services, only part of the legal area.
It supposes that there is a legal framework for the
area as a whole ensuring the good functioning
and good governance of the area [19, p. 13].

According to A.S. Ispolinov, the concept of
the acquis communautaire lies at the heart of 1)
the negotiations and the expansion process of
the “European Communities; 2) ... significant
institutional changes in the European Union, 3)
... use of advanced cooperation mechanisms by
a group of member states of the Union when
measures are taken by these states that the rest
of the member states disagree with or are not
ready for; 4) foreign policy and foreign economic
expansion of the EU in relation to third countries,
when the mandatory and full implementation
of any Union acquis by the EU counterparty
countries is declared one of the key conditions
for EU cooperation with these countries” [20, p.
87-88].

Despite the insufficient attention of scholars
from the post-Soviet countries to the considered
political and legal concept, Petrov R. and
Kalinichenko P. tried to identify the similarities
and differences in the legal nature of the EU
and the EAEU through the lens of the acquis
communautaire principle. However, it must be
emphasized that the notion of ‘acquis’ has left the
domain of the EU and has been imported by legal
systems of other international organizations [15]

However, unlike the EU, the law of the
EAEU has a different nature in determining the
ratio of intra-national and supranational law.

The impossibility of applying the principle
of acquis in full in the law of the EAEU can be
traced as follows.

At the time of the creation of the EAEU,
member states had different degrees of adherence
to international conventions governing the
transition of goods and vehicles across the
customs border. One of the clearest examples
is the Kyoto Convention. Among the EAEU
member states, one state (Kyrgyz Republic)
did not join the Convention at all, four states
joined the Main Text of the Kyoto Convention
and the General Annex, however, the volume
of obligations arising from joining the special
annexes of the Kyoto Convention is different.

Meanwhile, all five EAEU member states

form a single economic space, and such uneven
accession generally plays a negative role. The
Eurasian Economic Commission attempted
to influence the states in order to accede to all
structural internal documents of the Convention,
on which the national legal uniform norms of
the states who are participants to the Convention
should be based, which provoked protest from
the EAEU member states, who considered this
attempt to encroach on their sovereignty and
national interests.

Consequently, constitutional courts of the
EAEU Member States may block the recognition
of supremacy, direct applicability and direct
effect of the ‘Union Law’ within legal orders of
the EAEU Member States if they challenge their
national sovereignty.

The main problem with the implementation
of export control in the EAEU is the lack of a
single contractual legal framework establishing
a unified procedure for the application of export
control measures in the member states of the
Union [21]. Thus, a paradoxical situation arises:
export controls are applied even though there are
no customs operations with goods transported
within the EAEU. The lack of a single order
of export control on the territory of the EAEU
impedes the freedom of movement of goods within
the Union, which creates additional barriers for
traders. When drafting the EAEU Treaty, initially
there was a section on export control measures,
however, as a result of Kazakhstan’s insistence,
this section was excluded as threatening the
national security of the member states.

Therefore, the principle of acquis
communautaire is not fully applied in the
framework of the EAEU. Meanwhile, the
application of this principle in the EU, from
the point of view of Raimondo Cagiano de
Azevedo, Angela Paparusso and Mauro Vaccaro,
resulted in limiting of sovereignty without being
directly transformed into an equivalent creation
of democratic sovereignty at a supranational
European level [22, p. 189], since it must comply
with the principle of subsidiarity, which is one
of the fundamental principles of the European
integration process. This is one of the reasons
for the worsening political and economic crisis
in Europe in recent years. An example is the
process of leaving the UK from the European
Union (Brexit).

5. Concluding remarks

The relationship between sovereignty and
supranationality in the context of integration
processes within the framework of the EAEU
and the EU demonstrates different approaches
to determining the balance between the legal
concepts under consideration. Thus, in the
European legal community, there is a tendency for
the EU to voluntarily transfer the rights of member
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states to the EU, which are inherent in them due
to their state sovereignty. At the same time, the
degree of supranationality in the activities of the
European Union is constantly increasing with the
development of EU institutions, which leads to
dissatisfaction of individual European states.
However, the development of integration
processes in the Eurasian space is limited to
the goals clearly articulated in the Treaty on
the EAEU. Supranationality in the status of the
EAEU and its EEC agency goes against the norms

of positive law that form the legal foundation of
Eurasian integration and the existing form of its
institutionalization.

In order to prevent negative factors restricting
sovereignty within the EAEU, states need to
ensure a compromise, maintaining a reasonable
balance in a combination of means of national
and international legal regulation preventing
the mixing of the scope of their application, and
develop internal mechanisms to protect the rights
and interests of EAEU member states.
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