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«[MPABO B JJEUCTBUH» CUCTEMbI NPELEAEHTHOI'O
IHPABOITPUMEHEHMUA: IIEPCIHEKTUBBI
TPEXYPOBHEBOI'O PEI'YVIMPOBAHUA U OIIBIT KUTAA

MyxaunoOenues Epjian ApmanoBuy4
Joxmopanm Yuusepcumema KA3I'FOY umenu M. C. Hapukbaesa,
2opoo Hyp-Cynman, Pecnyonuka Kasaxcman, e-mail: ym@kazguu.kz

Knwuegvie cnosa: npeyeoenm; cyoedmwiii npeyedeHm,; npagonpumeHeHue, npeyedenmHtoe npa-
sonpumenenue, cyo, cyoebHoe peuwerue, cyoebHas cucmema, cyo Eepasuiickoeo Dxonomuueckozo
Coro3a; npasa uenosexa, 3auuma npas yeloseKd, 6epPXO8eHCMB0 NPAsd, 6epPXO8eHCME0 3aKOHA,; PA3-
peutenue cnopos; guiding cases, guiding cases system, China s guiding cases system, China guiding
cases project; CGCP.

Annomayus. Llens nacmosweii cmamou - 0003HAYUMb NEPCNEKMUBLL CIMAHOBICHUS U PA3GUMILLSL
cucmemvl npeyeoeHmHo20 NPAaBoONPUMEHEHUs C HEeKOMOPbIMU eMeHmMamuy KOHYenyuu cyo0ebHo2o
npeyedenma 6 pamkax cyoeoroul cucmemol Pecnyonuxku Kazaxcman, oceemums ucnonv3osauue cy-
OEOHBIMU OpaAHaMU NPeYeOeHMHbIX NPABOBbIX no3uyull Ha (1) HAOHAYUOHATLHOM YPOBHE - 8 PAMKAX
npasonopsoka Eepazutickoeo sxoHomuueckozo coroza yuacmuukom komopoeo saensiemcs Pecnyonuka
Kazaxcman; u (3) 6 pamxax ocoboeo npasosoco pexcuma MedxwcoynapooHoeo gurnancoo2o yenmpa
«Acmanay yemanosnennozo Pecnyonuxou Kazaxcman, a maxoice océemums HAKONIEHHbILL NO3UMUE-
Hblll npasosotl onvim Kumatickou Hapoonoti Pecnyoauxku no ucciedyemomy 0npocy.

B 6yoywem, 6 pamkax ouccepmayuonHo2o uccie0osanus, asmopom Ha OOKMPUHATIbHOM YPOBHE
byoem paszpabomana u npeoyodcena cucmema npeyeoenmnozo npasonpumerenus. Cucmema npeye-
OEHMHO20 NPAsoONpUMeHeHUss Oyoem nonie3Ha U NPEeOHA3HAYeHa He MOAbKO O/ cyoell (21A8HbIX Npa-
gonpumeHumeneti) 8 pamKax cyoeoOHou cucmemvl U NPOKYpopos (obecneuusaowux Hao30p 3a eou-
HOOOPA3HBIM NPUMEHEHUEeM 3AKOHO8), HO U 0/ NPOYEeCCUOHATbHO2O IOPUOULECKO20 CO0DUecmsa:
a08OKamo8 U PUCMOG-KOHCYTbMAHMO8, 3auWUWAOWUX U NPeOCMAasNAIOWUX UHmMepecbl CMOPOH
CNOpPO8, aKA0eMuyecKo20 cooouecmed 8 uye Y4eHvlX-npasoseoos, a MmaKice UHbIX Y, YNOTHOMO-
YEeHHBIX 00ecneyusams 6epX08eHCMB0 3aKOHA, 3auumy npas IUdHoOCmu, 3¢gekmusHoe paspeuieHue
CNOpo8 U pazeumue npagosoti OOKMPUHDL.

Hacmosawas cmamovs noocomosnena 6 pamkax ouccepmayuoHHo20 UCCcie008anus u 00yyeHus Ha
npoepamme dokmopaumypul «6D030200-Medscoynapoonoe npasoy Yuueepcumema KA3IFOY ume-
nu M.C. Hapukbaesa.

MPELEJEHTTI KYKBIK KOJIJAHY KYNECIHIH
«KOJJIAHBICTAFbI K¥KbIFbl»: YIII JEHTEMJII
PETTEY NEPCHEKTHUBAJIAPBI JKOHE KBITA TOKIPUBECI

MyxanOenueB Epiian ApmanyJibl
M. C. Hapukbaeg amuinoazel KA3I'FOY ynueepcumeminiy 0okmopanmeot,
Hyp-Cynman kanacwl, Kazaxcman Pecnybnuxacel, e-mail: ym@kazguu.kz

Tyiiin co3oep: npeuec)eHm com npeyeoeHmi, KYKbIKKOJIOAHY, npeyeoeHmmi KYKblKKOIOAHY,
com, com wewimi;, com dxcyueci, Eypazusnvix Ixonomukanvix Ooax comsi, adam KYKviebl, a0am
KYKbI2bIH KOP2AY,; KYKbIK YIbIKMbLIbIbL, 3AHHbIY YCMeMOIK KYpybl; 0ayiapovl wewly; guiding cases;
guiding cases system, China s guiding cases system,; China guiding cases project; CGCP.

Annomayusn. Maxananoiy nezizei maxcamol — Kazaxkcman Pecnybnukacol KYKblK HCyueci ascblH-
0a ywoeneeuni com npeyeoenmi mys#CblpblMOAMACLIHbIY KeltlOIp dnemenmmepimen Oipee npeyedenm-
mi KYKbIKKONOAHY HCYUECIHIH KANTbiNmacyvbl MeH 0amy O0NauagblH Kopcemy, YAmmulKmMaH H#oapbl
OeHeelloe npeyedeHmmi KYKbIKMblK YCMAHbIMOAPbIHbIY KOLOaHbICLIH mycindipy (1) — Kazaxcman
Pecnybnuxacer mywenikke xipeen Eypazusanvix Ixonomukaneix Qoax KyKvlk mapmioi asacelnod, api
(3) Kazaxcman Pecnybnuxacvimen opramseiizan «Acmanay Xanvlkapanelk Kapicol OpmaibleblHbil
epeKuie KYKblKk mapmioi asacelHod, COHbLMeH Dipee 3epmmenin omuip2an macenenep oouvinua Keimaii
Xanvig PecnyOnuxkacblHblY HCUHAKMANRAH NOZUMUEMI KYKbIK MANHCIPUOECiH Kopcemy).

bonawaxma ouccepmayusnvix 3epmmey asacvinoa OOKMpUHAIbl Oeyeelde asmop npeyeoeHmmi
KYKbIKKONOAHy Jcyilecin azipnen, ycvinoax. lIpeyedenmmi KYKbIKKOOAHY dHcyiieci com scytiecinoei
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commap yulin 2ana nanuoaivl Oonvin, commapaa (com npoyecinoeci bacmol KYKblKKOIOAHYUIbL) 8AHA
APHAIMAlObl, COHbIMEH Kamap npoxKypopiapea 0a (3a4oapovly OipKenKi Kol0aHblLIyblH KA0AeaidyObl
KaMmamacwvl3 emyuti), Kaciou 3aHeepiik Ko2amoacmvlKKa 0a: 0ayiapoazbl My0oenepoi Kopeayulbl
JHCOHe YIKIIemmiK emyull a0sokammap MeH 3aHeep-KeHeculiiepee; KYKbIKmMAaHyuibl 2a1blMOapoaH
KYPaN2aH aKaoeMusiblK KORAMOACMbIKKA, 3aHHbIY YCMeMOIK KYPYbIH, MYNed KYKbl2blH KOpeayobl,
oaynapobl muimoi wieuryoi Kammamacolz emyee yaKiiemmi e32e 0e mya2aniap yulii Hcone KYKblKmblK
OOKMPUHAHBL 0AMbIMYOa NAtOAbL OOIMAK.

Amanmoru maxana M. C. Hapukbaes amvinoazvt KA3I'FOY ynusepcumeminiy «6D030200-Xa-
JILIKApanslk KYKblK» OOKMApaumypa 6ag0apiamacslH0aebl 0Ky MeH OUCCepmayusiibl 3epmmey dsi-
CbIHOA OAAPIAHRAH.

“LAW IN ACTION” OF THE GUIDING CASES SYSTEM:
PERSPECTIVES ON THREE-LEVEL REGULATION
AND CHINA’S EXPERIENCE

Yerlan Mukhanbediyev
PhD student of the M. Narikbayev KAZGUU University,
Nur-Sultan, Republic of Kazakhstan, e-mail: ym@kazguu.kz

Keywords: b precedent; judicial precedent; application of the law, court, judicial decision;
Jjudicial system,; Eurasian Economic Union court;, human rights, human rights protection; rule of
law, settlement disputes; judicial conflict resolution,; guiding cases, guiding cases system, China’s
guiding cases system, China guiding cases project; CGCP.

Abstract. The aim of the article is to highlight the prospects of establishing and developing the
system of guiding cases, with certain elements of the concept of judicial precedent at the judicial
system of the Republic of Kazakhstan, to demonstrate the implementation and using of judicial bodies
the legal precedential positions at the supranational level - in the legal order of Eurasian Economic
Union, and at the specific legal regime of the Astana International Financial Centre (AIFC) and also
to show China’s experience of implementation and use the “China’s guiding cases system”.

In future, as part of research, author will develop and propose on the doctrinal level the guiding
cases system. The system of guiding cases will be designed not only for judges but also for prosecutors,
advocates, counsellors, legal scholars and other persons, who have the authority to provide rule of

law, protect human rights, resolve disputes and universalized the legal doctrine.
This article prepared by the author during the research and writing the thesis as part of the PhD
study program at the M. Narikbayev KAZGUU University, city of Nur-Sultan, Republic of Kazakhstan.

BBenenue

B ropumuyeckoit JOKTpUHE U TPAKTHUKE
KOHILICTILIMSI CYACOHOTO MpeIreieHTa ¢ MO3UIIHiA
MEXIyHApOIHOTO, HaTHAIIMOHATBHOTO, CpaB-
HUTEJILHOTO TMpaBa, a TakKe IMPaBOBBIX Tpa-
JTUIMKA W TIOIX0A0B B o0mmieM (common law) u
KOHTHHEHTaabHOM (civil law) mpaBe mpencras-
JISIETCS CIIO’KHBIM 3y TAHHBIM «I1a3710M-TOJIOBO-
JIOMKO#1», KOTOPBI HEBO3MOXKHO «co0Oparb» 6e3
MPOBEACHUS] MEKIUCIUINIMHAPHOTO PaBOBOTO
UCCJIEJIOBAHUS.

VYenoxkHsAeT JaHHBIN Ma3N YHUKAJIbHAS CUTY-
arust B Pecniybnuke Kazaxcran, korma B cTpaHe
MOTYT OBITh CO3[JaHBI YCIOBUS JJIsl CTAHOBJICHHUS
Y Pa3BUTHS CUCTEMBI MPEIEACHTHOTO MPaBONPH-
MEHEHUS C HEKOTOPBIMH 3JIEMEHTAMU KOHIETIITHH
Cyne0HOro MpeleaeHTa, a TakKe UCTIOIb3YIOTCS
MpELeICHTHBIE TPAaBOBbIE MO3UIIMU B paMKax
npaBomnopsaaka EBpa3uiickoro 3KOHOMHYECKOTO
coro3a (nmanee «EADCy), uleHOM KOTOPOToO sIB-
nsetcs Pecnybnuka Kaszaxctan u ocoboro mpa-
BOBOTO pexuma MexTyHapoagHoro (puHaHCOBO-

ro neHTpa «Acranay (nanee «M®PI] «Actanany),
yctaHoBineHHoro PecnyOnukoit Kazaxcran.

Jns co3gaHus 4YETKOro M SICHOTO MpPEICTaB-
JIEHUs1 O MEPCIEKTUBAX BHEAPEHHUS OIpeIeseH-
HBIX SJIEMEHTOB KOHLEMIUHU CyAeOHOro mpere-
JIGHTa, CTAHOBIIEHUSI CHUCTEMbl NPELEIEHTHOTO
MpaBONPUMEHEHUS B MPaBOBOil cucteme Peciy-
omuke Kazaxcra; A MOHMMaHUsI UCTIOIb30Ba-
HUS TPELEICHTHBIX PAaBOBBIX MO3UIUN B pam-
kax npasomnopsanka EADC u ocoboro nmpaBoBoro
pexxuma MOI] «AcTtaHa», aBTOPOM CTaTbH MpPeEi-
MIPUHATO MCCIEIOBAHUE C YYETOM MOJIOKEHHI
HaJJHAllMOHAIBHOTO, CPABHUTEIBHOTO U TEOPUH
MpaBa, pe3yJbTaTbl KOTOPOTO OCBEILIEHBI B HACTO-
SIIIEN CTaThe.

1. IlepcriekTHBBI BHEAPEHUS SJIECMEHTOB
KOHIICTIIMK CyAeOHOro TMpeleaeHTa B TMpaBo-
By1o cucremy Pecnybnuku Kaszaxcran u mpere-
JIeHTHbIE TIpaBoBble no3unuu cyna EADC u cyna
M®I] «AcTtaHnay

1.1. Buedpenue npeyedeHmHuIX HOPM Npasd
6 cyoonpouszeoocmeo Pecnyonuxu Kasaxcman
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MexnayHaponHbll coBeT IIpu BepxoBHOM
Cyne Pecniyonuku Kazaxcran (nanee — « Mexy-
Hapoasbii coBeT npu BC PK») B ananuTnueckoi
CTpaBKe 10 U3YYEHUIO MEXAYHAPOIHOIO OMbITa
MPUMEHEHMS TMPELEeHTHOTO MpaBa U MepCreK-
THUB €r0 BHEJPEHUs B HAIIMOHAJIBLHOE 3aKOHOJa-
TENBCTBO' (anee «AHAIUTHYECKAs CIIPABKa)
IIPU TMOCTAHOBKE OCHOBHOM WU — H3Yy4EHUS
MEXIyHapOIHOTO OIbITa MPUMEHEHHs IpelLe-
JICHTHOTO TpaBa B KaueCTBE COCTABIIAIOIIEH 000-
3HAUWI HEOOXOJMMOCTh aHallM3a BO3MOXHOMN
3G PEKTUBHOCTH HAIMOHAIBHOTO IMPABOCYIUS C
BHE/IPEHUEM TPEIeICHTHON MOJenu CyneOHOro
MPaBOIIPUMEHEHHUSI .

B nynkre 4 pasgena «Oxunaembie pe3ylib-
TaTbl» AHAJIUTHYECKON CIPABKU MO H3YyUYEHHIO
MEX/IyHapOIHOTO OIbITa MPUMEHEHHs IpelLe-
JICHTHOTO TpaBa U IMEPCIEKTUB €ro BHEIPEHUS
B HALIMOHAJILHOE 3aKOHO/ATENIHCTBO MPOIUCAHO,
YTO OXHJAETCs OmpeaeNieHue u BbIOOp dddek-
TUBHBIX MOJIEJIEH TPAaBONPHUMEHEHHUSI Ha OCHOBE
OIBITA 3aPYOEIKHBIX  MEWKITYHAPOAHBIX CYIOB".

B pesynerare skcnepramu MexayHapo-
Horo cosera npu BC PK moxrorosnen ucropu-
KO-CTPaHOBEIUECKUH 0030p pacrnpocTpaHEeHUs
U WCIOJb30BAaHUS MpPELEJCHTHOro MpaBa B 3a-
PYOEXHBIX CTpaHax; BbIpaOOTaHBl U 0OOOIICHBI
MO3UIIMU YJIEHOB MeXIyHapOJAHOTO COBETa MpHU
BC PK, cynoB M rocyaapcTBEHHBIX OpPTraHOB B
OTHOUICHWU BHEAPEHHsI MPELEIEHTHOTO NpaBa B
Pecny6nuke Ka3zaxcran.

OnHako, K COXaJeHHIO, HE ONpe/ieIeH U He
cnenaH BbIOOp A(PQeKTUBHON Momenu mpere-
JICHTHOTO TPaBONPUMEHEHUS, 110 MHEHUIO aB-
TOpa CTaTby, MO MPUYHMHE TOTO, YTO B HEJOCTa-
TOYHOM CTemneHu ObLIT M3y4eH MEXITyHapOIHBIN
NEPEOBOM ONBIT U JIyYIIHE MPAKTUKH B 3TOM
acrieKkTe.

HccnenoBanue, MNpeanpUHSATOE aBTOPOM,
MIPU3BAHO BOCIOJIHUTH 3TOT MpoOeNn U mpenso-
KHUTh CUCTEMY IpPELEICHTHOrO MpaBONpPUMEHE-
HES*, KOTOpasi Oy/IeT HHCTPYMEHTOM peali3aliiu
roCyJlapcTBOM TpeX (yHIaMEHTAIbHBIX IOJIU-
THKO-TIPaBOBBIX Liesel (1) BEpXOBEHCTBO 3aKOHA
(rule of law); (2) 3amuTa npaB nuyaocty (human
rights protection); u (3) agdexTuBHOE pazpere-
Hue cropos (judicial conflict resolution).

Peanuzanus Bele0003Hau€HHBIX TpeX (yH-
JAMEHTAJIbHBIX TOJIUTUKO-TIPABOBBIX LEJeH C
MIOMOIIBIO CUCTEMBI IMPELEASHTHOIO MPaBONpU-
MEHEHHUsI MOCHOCOOCTBYET YBEIMYEHHIO IOJIU-
THUKO-TIPABOBOM CHJIBI TOCYJapcTBa M CO31ACT
ycnoBusa JUid (DyHKIIMOHMPOBAHUS M Pa3BUTHUS
CHJIBHOTO TOCYIAapCTBA’ B COBPEMEHHYIO JIIOXY
100aJBbHBIX [IEPEMEH U HOBBIX BBI30BOB.

Kak ormeuaer npencenarens Cyma MOIL]
«AcraHay, aHNIMKACKUN opa-cynpa ['appu Ken-
Het Bynbd (Harry Kenneth Woolf, Baron Woolf)
B kHure «B nouckax npaBocyausi» («The Pursuit
of Justice»), mo muenuto komutern Yeppu bydd
(Cherie Booth) BepxoBEeHCTBO 3aKOHA, OCHOBaH-
HO€ Ha IIEHHOCTSX U MpaBax 4eJOBeKa, sIBIISIETCS

IAHaﬂumuquKa;l CnpasKka no usy4eHuro Meofcdynapoanoeo onblma npumeHerus npeue@eﬂmﬁoeo npaea u nepcnex-

mue e20 GHedpenUst 8 HAYUOHATILHOE 3aKOHO00amenbCcmeo. // nekmponnsiil pecypc: https://sud.gov.kz/system/files force/
pagefiles/2 _analiticheskaya_spravka_po_izucheniyu_mezhdunarodnogo_opyta_primeneniya_precedentnogo_prava i _
perszpektiv_ego_vnedreniya_v_nacionalnoe_zakonodatelstvo.docx?download=1 . [lama obpawenus: 03.06.2019 2.
Vkazannoe couunenue. C. 2 // Onexmpounwiti pecypc: hitps://sud.gov.kz/system/files force/pagefiles/2
analiticheskaya_spravka po_izucheniyu_mezhdunarodnogo opyta primeneniya_precedentnogo _prava_i_
per?)ektiv_ego_vnedreniya_v_nacionalnoe_zakonodatelstvo.docx?download=1 . Hama obpawenus: 03.06.2019 o

Tam orce.

Tepmun «npeyedenmuoe npagonpuMeHeHue» UCNOIb3Yemcsi 6 AHATUMUYECKOU CNPAsKe NO U3YUEeHUI0 MENCOVHAPOO-
HO20 ONbIMA NPUMEHEHUs. NPEYEOeHMHO20 NPAA U NEPCNEeKMUE €20 6HeOPeHUs. 8 HAYUOHAIbHOE 3AKOHOOAMENbCMEO.
C. 2 // Dnexmponnwiii pecypc: hitps://sud.gov.kz/system/files_force/pagefiles/2 analiticheskaya_spravka po_izucheniyu
mezhdunarodnogo_opyta_primeneniya_precedentnogo _prava_i_perspektiv_ego _vnedreniya_v_nacionalnoe_
zakonodatelstvo.docx?download=1. /lama obpawenus: 03.06.2019 2.

Ha ocnosanuu nposedennozo ucciedo8anus u U3yuenHo20 peilesanmuo20 MexdcOyHapoOHO20 ONblMd 6 PAMKAX Ha-
cmosugeli cmamoi, A8Mop Y0edcoeH 0 He0OX0OUMOCMU CUCIIEMHO20 N00X00d U paA3paAOOMKU « CUCIIEMbL NPEYeOeHMHO20
NPAGONPUMEHEHUSY.

Aemop cmamvu 3aHUMANCS UCCLE008AHUEM MeMbl «CUTbHO20 20cyoapemeay. 1100 pykosodcmeom 0.10.H. npogec-
copa C. @. Yoapyesa Oviia no02omoeiena u ycnewHo 3auuyera OUniomMuas paboma na memy. « Yuenue Apucmomens
0 eocyoapcmee u nonumukey (Yrnusepcumem KA3IFOY, 2014 2.), macucmepckas paboma na memy: «Moeu anmuunvix
Mylcaumenel 0 CUIbHOM U YCReuwHoM cocyoapemae: ucmopus u cospemennocmoy (Ynusepcumem KA3IFOY, 2016 2.).

Aemopom onybauxosansl credyiowue CImambvil, NOCEAUEHHbIE MeMe «CUTLHO20 20CYOaPCMEar:

Myxanbeoues E. A. «llonumuueckue uoeu 6 «Ilonumuxe» Apucmomens» C. 44. Mamepuanvl pecnyOiukanckou Hayy-
Hotl cmydenueckot kongepenyuu «Jenv nayku — 2013». Acmana: TOO «I{BO u MH», 2013 2;

Myxanbeoues E. A. «B3zensno Apucmomens Ha ecmecmgerHblll nymv npoucxodcoerus eocyoapcmeay. C. 19. Mamepu-
anvl pecnybnuKanHcKol HayuHol cmydenueckoll kongepenyuu «llaeu 6 nayky — 2014». Acmana: TOO «Ka3['FOY Kon-
canmuney, 2014 2.;

Myxanbeoues E. A. «I[lonumuro-npagogule 6321106t I[lnamona Ha udeanvroe cocyoapcmeoy. C. 104-105. Akmyanvhbie
npobremvl 2ocydapcemeaunpasa. COOpHUK Mamepuanos Hayunou kongepenyuu/ HU U npagoeoti nonumuku u KOHCmumyyu-
oHHO020 3akono0amenvemaa. Yuusepcumem KA3I'FOY, 16 ausaps 2015 e. Acmana: TOO «Ka3l'FOY Koucanmumney, 2015 e.;

Myxanbeoues E. A. «Cnpasednusocms, 3axoHHocmy u cuna 6 yuenuu Cokpama o cocyoapcmeey. C. 42-43. Axkmyaino-
Hble npobieMbl I0PUOUUECKUX U 00U ecmeeHHbIX HayK. Mamepuansl MexicOyHapoOHOU HAYYHO-MEOPEMUYECKOU KOHGhe-
penyuu kypcanmos. Kapacanoa: Kapazanouncxas axademuss MB/] PK um. b. beticenosa, 2016 .;

Myxanbeoues E. A. «Cuna u ycnex 6 udesix Apucmomens o eocyoapcmesey. C. 39-41. JKypuan «Ilpaso u T'ocyoap-
cmeoy Yuusepcumema KA3IFOY Ne 2(71) 2016 (http://km.kazguu.kz/uploads/files/6. Myxan6eoues E.M. c. 39-41..pdf).
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rIoIoIziiiiiiiiiiiiiiiiiio Tpuﬁynamoﬂwozoyuenozo

KIIIOUOM K SKOHOMHUYECKOMY pOCTy M OJaroco-
crostauio [ 1, p. 397]. Ilo muenuto nopaa Bynbda,
CylieOHBbIEe pEelLIeHHUs], CIIOCOOCTBOBABIIINE BEPXO-
BEHCTBY 3aKOHA Ha JIOKaJIbHOM YpOBHE (B paM-
Kax KOHKPETHOM HAllMOHAJIBHON FOPUCIUKIIIN)
3HAYUTEIBHO BIMSIOT HA YPOBEHb BEPXOBEHCTBA
3aKOHa B INI00AJIHLHOM MEXIyHapOIHOM MacIlITa-
6e. OCOOeHHO 3TO MPOSBISAETCS B 0071aCTH 3aIIH-
ThI IpaB yenoBeka (human rights protection), Tak
KakK 3THU IpaBa B MEPBYIO ouepesb cHopMymnupo-
BaHbl U M3JI0)KEHBI B MEXyHAPOJIHBIX akTax |[1,
p. 399].

CylecTByIOT peajibHble NMPEANOCHUIKH IS
CTaHOBJICHUS U PA3BUTHUSl CUCTEMBI IIPELIEACHT-
HOTO TPaBOIPUMEHEHHUS B IIPABOBOM CUCTEME
Pecny6nmuku Kazaxcran B 1ensx exmHooOpa3Ho-
'O IPaBONPUMEHEHUS, 3ALUTHI IIPAB JIUMYHOCTH U
3¢ (HEeKTUBHOTO pa3pelieHus CIOpPOB.

Bo-nepssix, BepxoBubiM cynom PecryOunu-
ku Kazaxcran Obuta mpeAnpuHsTa MomnbITKa 0oe-
CHEYUTh eIUHOOOpa3HOe MPaBOIPUMEHEHHE H
3alUTY MPaB JUYHOCTHU MTOCPEICTBOM pacIIvpe-
HUSI OCHOBAaHUH JUIsI OTMEHBI CyJIeOHBIX aKTOB B
IPa)XAaHCKOM IIPOLIECCE B CIIyYasX:

(a) xorma mpUHATOE TNOCTAHOBJICHHWE Ha-
pYLIAET €IUHOE TOJKOBAHWE W NPUMEHEHHUE B
Cy[1eOHOM MpakTHKe HOpPM IpaBa, B TOM YHCIE
BBIPAKEHHOE B IOCTAHOBJICHUAX KAaCCALlMOHHOMN
cynebnoit xomneruun BepxoBHoro Cynma Pecmy-
Onmkn KazaxcraH 1o KOHKpETHBIM Jenam’;

(0) xorna mpuHATOE MOCTAHOBJIEHUE MPOTH-
BOPEYUT IIPUHLIUIIAM IIPOLECCYaTbHOTO 3aKOHA U
UHTEpecaM MpaBOCYAUs, 3aKperieHHbIM B KoH-
crutyuun PecnyOnuku Kazaxcran u mexmayHa-
POAHBIX I0TOBOPAX, paTU(HUIMPOBAHHBIX Pecy-
onukoii Kazaxcran’;

(B) ycCTaHOBJIEHHE MEXIYHAapOIHBIM Opra-
HOM, KOMIIETEHIMS KOTOporo npusHaHa Pecmy-
ommkoit Kazaxcran, HapylleHHs MpaB yesloBeKa
U OCHOBHBIX CBOOOJ] MIPU PAaCCMOTPEHHH CYIOM
KOHKPETHOTO J€JIa, B CBA3M C NPUHATHEM pelle-
HUS 110 KOTOPOMY 3asiBUTEINIb OOpaTUiICS B COOT-
BETCTBYIOIIMH MEXKIyHAPOIHBIH OpraH®.

Onnako, mo cocrosHuio Ha 18 QeBpans
2019 roma BbllIEHAa3BaHHBIE IIEPBBIE [BA CIy-
yast ObLIM MCKJIIOUEHBI M3 MpoekTa 3akoHa Pe-
cnyonuku Kazaxcran «O BHeCEHMM M3MEHEHH
U JIOTIOJIHEHUN B HEKOTOPBIE 3aKOHOAATEJIbHBIE
akThl Peciyonuku Kazaxcran o Bompocam BHe-
JpeHHs] COBPEMEHHBIX (hopMaToB pabOTHI Cy/IOB,
COKpAILlEHUs] U3JIMIIHUX CyIeOHBIX MPOLEAyp U
U3/ICPIKEK»’.

Bo-Bropsix, BepxoBubim Cynom PecryOnuku
Ka3zaxcTan npHHATO HOpPMAaTUBHOE MIOCTaHOBIIE-
Hue ot 15 suBapsa 2016 roga Ne 1 «O npase no-
CTyIla K MPaBOCYUIO U NTpaBoMounsix BepxoBHo-
ro Cyna Pecniy6nuku Kazaxcran no nepecmMorpy
Cy[IeOHBIX aKTOB». /JaHHBIM HOPMATUBHBIM IIpa-
BOBBIM akToM BepxoBHbiit Cyn Pecnyonuku Ka-
3aXCTaH MOCTAHOBUJI O CBOMX KOHCTUTYLIMOHHBIX
MOJTHOMOYHMSX 10 00eCTeueHUI0 eTuHO00pa3Ho-
IO MPaBONPHUMEHEHUS NPU OCYLIECTBIECHUU CY-
JIOTIPOU3BO/ICTBA.

OnHako, KaK IMOKa3bIBAaET TEKYIIEE UCCIIEN0-
BaHUE, 10 MHEHUIO aBTOPA, HE XBAaTaeT CUCTEM-
HOTO IOJIX0/la ¥ YETKOIO PACIIMPEHHOI0 pPYyKO-
BOJICTBA, C TIOMOIIbIO KOTOPOTO MOXKHO OBLIO ObI
obecrnieunBaTh €IUHOOOPAa3HOE NPUMEHEHUE U
TOJIKOBaHUE HOPM IIpaBa, 3alllUTy IIpaB YeJIOBeKa
u 3(ppekTuBHOE pa3perieHue Cropos.

VuuteiBass JaHHBIE NPENNOCBUIKH, CHUCTEMA
NPELECHTHOTO IPABONPUMEHEHUS BBICTYIIUT JEH-
CTBEHHBIM MHCTPYMEHTOM MO 00ECHEeUYEHHIO €lu-
HOOOpa3HOTO TNPABONPUMEHEHUs, 3aIUTHl IPaB
JUYHOCTU U PA3peLICHUIO CIIOPOB NP OTIIpaBie-
HHU TpaBocyaus B cynax Pecnyomuku Kazaxcraw.

1.2. Ilpeyedenmuule npagosvie no3uyuu cyoa
Espasuiickoeo skonomuuecko2o coio3a

I'maBHas wens cyna EBpasuiickoro 5KOHOMHU-
yeckoro coto3a (nanee - «Cyng EADCy) coctout
B CO3JIaHMM €AMHOOOpA3HOW MPAKTUKU 32 CUET
(dbopMynTupOBaHUS TOYHOM, OIpEeNeHHOH, eau-
Ho# npaBoBoi no3unmu (myHKT 2 Craryra Cyna
EDAQC)" [2, c. 10].

Hns noctuwxkenus nanxoit uenu, Cynq EADC
HCIIOJIb3YET MPELEJCHTHBIE IPABOBbIE MMO3ULNHY,

6H0c)nym<m 112) nynkma 2 cmamou 1 Ilpoexma 3axona Pecnyonuxu Kazaxcman «O enecenuu usmenenuti i 0onoi-
HeHull 8 HeKomopble 3aKoHooamenvhvle akmol Pecnyonuxu Kasaxcman no eonpocam enedpenus cospemennsix popmamos
pabomol cy008, COKPAULCHUsL URTUUHUX CYOEOHbIX npoyedyp u uzdepdiceky // dnekmpounviil pecype: https://legalacts.
egov.kz/npa/view?id=2054778. /lama oopawenus: 30.05.2019 e.

7 Hoonyuxkm 112) nynkma 2 cmamou 1 Ilpoexma 3axona Pecnyonuku Kaszaxcman « O eHecenuu usmeHeHuil u 0onoi-
HeHull 8 HeKomopble 3aKonooamenvivle akmol Pecnyonuxu Kasaxcman no éonpocam enedpenus cospemensix popmamos
pabomul cyoo08, COKpaujeHus: UsIUWHuUx cy0eonvix npoyedyp u uzoepacexky // nekmponnviil pecypc: https://legalacts.
egov.kz/npa/view?id=2054778. /lama obpawenus: 30.05.2019 a..

Hoonyukm 116) nynkma 2 cmamou 1 Ilpoexma 3axona Pecnyonuxu Kazaxcman « O eHecenuu usmeHeHuil u 0onoi-
HeHull 8 HeKOMopble 3aKoHooamenvhvle akmul Pecnyonuxu Kazaxcmar no eonpocam eHedperus cospeMeHHbix (popmamos
pabomol cy008, COKpaujeHus UsMUUHUX cyOeOHbIX npoyeoyp u uzdepxiceky // dnekmpounwiil pecype: https://legalacts.
egov.kz/npa/view?id=2054778. /lama oopawenus: 30.05.2019 e.

Hocve na npoexm nocmanosnenus « O npoekme 3axona Pecnyonuxu Kazaxcman «O énecenuu usmenenuil u 0onoi-
HeHull 8 HeKomopble 3aKoHooamenvhvle akmol Pecnyonuxu Kasaxcman no eonpocam enedpenus cospemennwix popmamos
pabomovl cy008, COKpAUjeHUs: USTUUWHUX CYOeOHbIX npoyedyp u uzdepceky // Dnexmponnusiti pecypc: htips://bestprofi.
com/document/2110801031?15&isScroll=true. /lama oopawenus: 30.05.2019 e.

Cmamym Cyoa Egpasuticko2o 3xoHomuueckoeo corosa. Ilpunoxcenue Ne 2 k JJoeogopy o Eepasutickom skoHOMuYe-
ckom coirose // Dnexkmponnwiil pecype: https://bestprofi.com/document/5790190167? 1 &section=582418293. Jlama obpa-

wernus: 30.05.2019 2
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U3JI0)KEHHBIE B COOCTBEHHBIX CyZ€OHBIX PEIICHHU-
X U B Cy[eOHBIX PELICHUAX MPEAbLAYIIEro cyna
€BPa3UiCKOro SKOHOMHYECKOTO coo0IIecTBa (1a-
nee « Cyn EBpA3DCy)

CornmacHO JOKJIaAy JEHCTBYIOLIETO CYIbH,
n.10.H. npodeccopa T. H. Hemaraesoii, cymneo-
Has TpaBoBas MO3ULMS, CHOPMYIHMPOBAHHASL
B BHJI€ YETKOIO IMpaBWJIa, MOXET MOBTOPSATHCS
B CyHeOHBIX aKTax HaIMOHAJIBHBIX CYIOB TIO-
cynapctB-uieHOB Coro3a M B CyIeOHBIX aKTax
MEXJIyHapOIHOTO CyAa, BIEpBbIE C(HOPMYIHU-
poBaBiIero Takoe mpaBwio. HeonHokpaTHOE
IIPUMEHEHHE CylaMH OHOM U TOH ke (dopMmy-
JIbl CBUJIETENILCTBYET O CIIOKHBILEHCS CyneOHOM
MIPAKTUKE — MpPELeIeHTe MEKAYHAPOJHOTO Cy/a.
WHbIMU c10BaMH, CyJ CO3J]aeT CTaHAAPT, IA0I0H
IIPUMEHEHUs] KOHKPETHOM HOPMBI ITpaBsa [2, ¢. 1].

ITomnomounss Cyma EADC noszBossomue
NPUMEHSTH MPELEACHT, NPH OTIPABICHUM Tpa-
BOCY/IUS 3aKPETUICHBI:

B noanyHkre 4) mynkra 50 Craryra Cyna
EASC: «Cyn npu ocylecTBIEHUN IPABOCYAHS
MIPUMEHSET MEXIYHApOIHbINH 00bIUail Kak JOoKa-
3aTeNIbCTBO BCEOOIIEH MPaKTUKHU, TPU3HAHHON B
KaueCcTBe MPaBOBOIl HOPMBI»;

B nyHkTe 3 ctareu 3 JloroBopa o mpekpa-
IICHUU JIEATEIIbHOCTH E€BPa3HICKOro 3KOHO-

Mudeckoro coobmectBa (manee «EBpA3DCy):
«...pemienns Cyna EBpA3DC nponomxaror eil-
CTBOBAaTh B MPEXHEM cTaryce». JlaHHOe OCHOBa-
Hue no3soiser Cyny EDAC ucnons3oBars mmpax-
tuky Cyna EBpA3DC B kauectBe stare decisis'!,
TO €CTh B Ka4€CTBE IPELIC/ICHTA.

T.H. Hemaraesa B nokiajge MpUBOAUT IIPU-
MEpbl W3 CIOXKUBIIECHCS CyaeOHOW NpPaKTHUKU
Cyna EADC wu ocBemaer crnocoObl BXOXIACHUS
CyeOHBIX aKkTOB B JeicTBytomiee npaBo EADC
[2, c. 10]. He npecnenys uenb AeTalbHOTO aHa-
J13a, NPUBEAEHHBIX JTOKIaJIUYMKOM IPUMEPOB U3
cyneonoii npaktuku Cyna EADC, aBropom nepe-
YHCIICHbI CIIOCOOBI BXOX/IEHUS Cy[eOHBIX aKTOB
B AeiicTBytomiee nmpaBo EADC u caenansl ccbli-
KU Ha COOTBETCTBYIOLIHE Cy/IeOHbIE U HOPMATHB-
HbIE NIPAaBOBBIE AKTHI.

CornacHo noxnany T.H. Hemaraesoi, k cno-
cobaM BXOXKIEHHUs CY[IeOHBIX aKTOB B JICHCTBYIO-
uiee npaBo EADC otHOCSTCS:

(a) renepanbHas oTchlIKa K pemeHusM Cyna
B [loctanosnenun Ilnenyma BepxoBHoro Cyna
Poccuiickoit ®enepanuu ot 12 mas 2016 rona
Ne 18!? u mocneyromee UCIOIb30BAHUE TTPABO-
BBIX IMO3HULMN 3TUX PELIEHUH HalMOHAJIbHBIMHU
cynamu Poccuiickoit ®enepanuun' [2, c. 15, c.
13-14];

1 Ilynkm 3 Pestome no oenam Ne CE-1-2/2-16-KC u Ne CE-1-2/2-16-AI1 (340 «/ocenepan @peiumy): «3. [Ipasosvie
nosuyuu, chopmynuposannsie 6 peutenusx Cyoa E6pasuticko2o 3KOHOMUYECKO20 CO0OWecmad, Komopble 6 CULY nyHKma 3
cmamvwu 3 Jlocosopa o npexpawenuu oesmenvhocmu Eepazutickoeo saxonomuueckoeo cooouwjecmsea om 10 oxmsaops 2014
2004 npoooaIcarom 0elcmeosams 8 npedlcHemM cmaniyce, mozym Ovime ucnonvzosanvt Cyoom 6 kawecmse stare decisis
(abzay 10 pasoena «lIpumenumoe npasoy peuternus Koaineeuu Cyoa).» // nexmponnsiii pecypc: http://courteurasian.org/
page-24591. Jlama oopawenus: 03.06.2019 .

2 9acme emopas nynkma 3 Ilocmanoenenus Ilenyma Bepxosnoco Cyoa P® om 12.05.2016 N 18 «O nexomopuwix
B8ONPOCAX NPUMEHEHUSL CYOAMU MAMONCEHHO20 3AKOHOOamelbcmeay // dnekmpounslil pecypc: http://www.consultant.ru/
cons/cgi/online.cgi?rnd=1F8FA33765951C67EF220D96AC2F758 E&req=doc&base=LAW&n=197839&dst=100029
&fld=134&REFFIELD=134&REFDST=100070&REFDOC=218781&REFBASE=LAW&stat=refcode=10881;dstident
=100029;index=86#vau9ptigki. lama obpawenus: 30.05.2019 e.

Kax nuwem T. H. Hewamaesa, poccuiickue cyobl, UCNONHSS NPABULO, ULONCEHHOE 6 Yacmu 6mopot nynkma 3
Iocmanosnenus [lnenyma Bepxosnoeo Cyoa P® om 12.05.2016 N 18 «O Hekomopwix 60npocax npuMeHenus cyoamu
MAMONCEHHO20 3AKOHOOAMEeNbCMEaA» WUpoKo npumersiom npagosvie nozuyuu Cyoa EDAC.

Ha momenm cocmaenenus ooknaoa, no ymeepoicoenuro T. H. Hewamaesoii, na pewenus Cyoa EADC monvko 6 no-
cnednee epemst ecmv CCblLIKU 8 12 peueHusx apoumpasicHbix cy008 OKpy2o8 U apoumpasjiCHbix aneiisyuoHHbIX ¢y0os. B
IMUX CYUAsX, poccutickue cyoul cevlnaromesi na apeymenmayuto Cyoa EADC 6 pewienusx no 3as81eHusiM X031Ucme)y-
ouux cyovLeKmos, Kacarowumcs mamoACeHHbIX 60NPocos: 8 peuenuu om 4 anpens 2016 cooa (deno 340 «cenepan
@peumpy: http://courteurasian.org/doc-15423; peziome no oeny: http://courteurasian.org/page-24591) u 6 pewenuu om
7 anpensa 2016 2o0a (0eno OO0 «Cesnaoy. http://courteurasian.org/doc-15463; pestome no oeny: http://courteurasian.
org/page-24471).

T. H. Hewiamaeea npugooum HeCcKoIbKO NPUMEPO8 U3 CLe0VIOUUX PEUEHUN POCCULICKUX CYO08:

*  [Tlocmanognenue Jlesamozo apoumpasxicnoeo aneiiayuonHozo cyoa (Oaree «AAC») om 17 ameaps 2017
200a No 09AI1-63418/2016, 09AI1-63419/2016, 09AII-63420/2016 // Dnexmpounvii pecypc: //sudact.ru/arbitral/
doc/3vNzmveTefZj/. /lama obpawenus: 03.06.2019 2.: «B ceow ouepeosw, 6 peuwrenuu Cyoda Eepazutickoeo 3k0OHOMUYE-
ckoeo corwsa om 04.04.2016 ommeuaemces, 4umo OCHOBHbIM Kpumepuem 015 KAACCUPUKAYUU 8 YeNiX MAMONCEHHO20 Oe-
KAAPUPOBAHUSL AGTSIOMCSL 00bEKMUBHbIE XAPAKMEPUCUKY U CEOUCMEA MO08aApd, COOMEEMCMEYIowue HAUMEHOBAHUIO
Koukpemnotl mosapuou nozuyuu TH B3/, Ilpu smom o6vekmusHbiM Kpumepuem 015 KIaccu@ukayuy mogapa seisiemcsi
€20 npeonojyiazaemMoe Ha3Ha4eHue, KOmopoe ROOLENCUN OYeHKe HA OCHOBAHUU 00BEKMUBGHBIX XAPAKMEPUCIMUK U CEOUCTE
mosapa.»,

»  [Tlocmanognenue Oounnaoyamoeo AAC om 18 oexabps 2017 2oda no deny Ne A72-20/2017 // DnexmponHnoiii
pecypc: //sudact.ru/arbitral/doc/cG3VJIzqg2M85K/. Jama obpawenus: 03.06.2019 é.: « OcHogrvim Kpumepuem 0Jis K1dc-
cughuxayuu moeapos 6 yensx MAaMoNCeHHO20 OeKAAPUPOBAHUSL AGIAIOMCI 00bEKMUBHbIE XAPAKMEPUCMUKU U CEOUCEA
moeapa, coomgemcmsyoujue Haumenosanuio konkpemuou moegapnou nozuyuu TH B3J]. Coenacno ycmossuietics medic-
OYHAPOOHOI CYyOeOHOU NPAKMuUKe 00beKMUBHbIM Kpumepuem 0Jis KI1ACCUQuKayuu mosapa asiaemcs e2o npeonoiazaemoe
HA3HAYeHue, KOmopoe NOOLeHCUm OYeHKe Had OCHOBAHUU 0OBEKMUBHBIX XAPAKMEPUCMUK U CBOUCME MOosapa (pewenus
Cyoa Esponeiicrozo corosa no oenam C-183/06 RUMA, abzay 36, C-339/09 Skoma-Lux, abzay 47, C-173/08 Kloosterboer
Services BV, abzay 26, pewenue Cyoa EepA32C om 20.05.2014 no oeny no saaerenusm OO0 «3abatikarpecypcy u
000 «Huxkay, Pewenue Cyoa Espasuiickoco sxonomuueckoeo cowsza om 04.04.2016 no deny Ne CE-1-2/2-16-KC).».
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(0) ncronp3oBaHKUE MTPABOBBIX MO3UIIUN KOH-
CYJIbTAaTUBHOIO 3aKJIOYEHUSI B HALMOHAJIHHOM
3aKOHE M aKT€ HAlMOHAJbHOTO KOHCTUTYLHOH-
HOTO CyJla, OCYLIECTBIISIOIIET0O HOPMOKOHTPOIb
B cBOEi#t cTpane [2, ¢. 15, ¢. 12]'%;

(B) mpsMoe TpHHSITHE MPABOBOW IMO3ULIUU
Cyna EASC B MeXIyHapOIHBIX 10r0OBOpax WM
aKTax HaJIHallMOHAJIbHOM opraHu3anui [2, c. 16];

(T) MTHCTUTYT OCOOBIX MHEHHIA, C MMOMOIIIBIO
KOTOPOTO BBISIBIISIFOTCSI HETaTUBHBIE MPELIEIEHTHI
[2,c.3,c.16-17].

Kak nmumer T.H. HemaraeBa, nepBbie aBa
crocoba TMpPEenArnoyiararoT CJlIeOBaHHE MOJEIH
HaJHAllMOHAJIBHOTO TIpaBa, HO MPU 3TOM OpPraHbI
CYBEpEHHOMU BJIACTH CAMOCTOSITENBHO aganTHPY-
10T HaJHAIIMOHAJIBHYIO TIPABOBYIO MO3UIMIO, HE
OTCTymnasi OT Hee, K CBOEW MpPaBOBOW CHUCTEME,
YUUTHIBasi TPEOOBAHUSI CBOETO OOIIECTBA B KOH-
KpEeTHBIN nepuosn pa3sutus [2, c. 15].

[Ipsimoe npunHsTue npaBoBoi nozunuu Cyna
EADC B Mex1yHApOAHBIX JOTOBOPAX MM aKTax
HaJHAllMOHAJIBHOM OpraHu3alliy BIEYET H3Me-
HEHHE MHOXXECTBAa AaKTOB, KaK HaI[MOHAJIbHBIX,
TaK W HaJIHAIIMOHAIBHBIX [2, c. 16].

WNHCTUTYT e 0COOBIX MHEHMH KakK MOKa-
3bIBAET MUPOBasl MPAKTHKA, OKa3bIBAET CUIBLHOE
BIMSHUE HA pa3BUTUE MpaBa B JOJITOCPOYHOM
nepcnekruse [2, c. 17-18].

Kax BUJIHO U3 BBILLIETIPUBEEHHOTO aHAIN3a,
Cyn EADC B nensx eqmHOOOpa3HOTo MpUMeHe-
HUS U TOJIKOBaHMsI HOpM npaBa EADC ucnoms-
3yeT 2JIEeMEHThI KOHIENINH CyJeOHOro mpere-
nenrta. [IpenenentHeie npaBoBble no3unuu Cyna
EADC BxomT Kak B AEHCTBYIOIIEE [TPaBO COI03a,
TaK U B JEUCTBYIOIIIEE MPaBO roCyaapCcTB-y4yacT-
HUKOB, B ToM uucie KazaxcraHa, 4To BbI3bIBAET
HE0OXOTUMOCTh YUUTHIBATh, 0 MHEHHUIO aBTOPA,
nestenbHOCTh cyna EADC B KOHTEKCTE CUCTEMBI
MpeUeACHTHOTO MPaBONPUMEHEHUSI.

1.3. Ilpeyedenm Kax uUcmouyHuK npasa 8
M®I] «Acmana»

B MexnaynapoqHoM (QUHAHCOBOM IIEHTpE
«Acrtana» (ganee - «M®IL] «Acrana»») Ha KOH-
CTUTYIIMOHHOM YpPOBHE'> yCTaHOBJIEH OCOOBIi
MPaBOBOM PEXHUM, B paMKax KOTOPOTO CO3/IaHbI
YCJIOBHS JUIsl CTAHOBJIEHUSI U PA3BUTUSI CUCTEMBI
MpeleAeHTHBIX HOPM MpaBa B I€ATEIbHOCTH CyJa

M®I] «AcraHa» M CYLIECTBYET BO3MOKHOCTh
Pa3BUTHS TaHHOTO HAIIPABJICHUS B JEATEIILHOCTH
MEXIyHapOIHOTo apOuTpaxHoro nenrpa MOIL]
«ActaHa» (nanee — «Apourpaxx M®PL] «Acra-
Ha»»).

1.3.1. Ilpeyeoenmnuvle HOpmbl npasa 8
cyoe M®I] «Acmanay

3aKoHOJaTeb HA KOHCTUTYLIMIOHHOM YPOBHE
(1) 3akpenni BO3MOXKHOCTh CO3JIaHHsI M UCIIOJb-
3oBaHus akToB M®II «AcraHay, OCHOBaHHBIX Ha
IIPUHLIMIIAX, HOPMax M MpeLeneHTax npasa AH-
MK 1 Y2I1bca, a Takoke (2) Bo3MoxHOCTh CyoM
MOI] «AcTaHa» HCIIOIB30BaHUS COOCTBEHHBIX
NPEIbIAYIINX aHAJOTHYHBIX CyleOHBIX pelle-
HUH, a TaKXKe PEeLIeHUH Cy[0B IPYrHX IOPUCIAUK-
Ui cTpaH 0o01Iero Mmpasa Mpu pa3peLieHnu Cro-
pOB.

IIpaBoM BKJIIOUYEHMS B COCTaB JECUCTBYIOLLE-
ro npaBa M®II «AcTtaHa» NpUHIUIIOB, HOPM U
MIPELEIEHTOB NpaBa AHIINU U Y23Jbca HaAEIeH
Coger 1o ynpasienuto MOIL[ «Acrana»'’, Bo3-
riasnsiemblil [lpesunenrom PecnyOnuku Kasax-
CTaH, KOTOPBIH OCYILECTBIISIET BO3JIOKCHHBIE HA
Hero (yHKUUHU MOCPEICTBOM M3JAaHHs COOTBET-
CTBYIOIIMX MocTaHoBieHui [3, c. 31]. U3 arto-
IO CJeIyeT, YTO MPABOBbIE HOPMBI, ITPUHIIMIIBI
U IPEeUeNeHTsl AHIIMM U Y3JIbca MIPOHUKAIOT B
MaTepUI0 CUCTEMBI IeHcTByrolero mpasa MOL]
«AcTaHay HCKIIOYUTEIBHO MOCPEICTBOM aKTOB,
npuHUMaeMbix opraHamu MO®IL[ «Acrana», B
npezenax MpelroCTaBleHHbIX 3akoHOM 0 M®I]
«ActaHa» noixHoMmouui [3, c. 31].

OnHako, 310 HE noMemaeT 1 no3soiseT Cyny
M®I] «Actana» co3gaBaTh M pa3BUBaTh COO-
CTBEHHBIE IPELIEJCHTHBIC IPABOBBLIE I103ULINH,
KOTOpBIE OyAyT OpHEHTHUPAMHU IPH PaccMOTpe-
HUM Tocienyomux cyaeOHsix aen. Tem Gonee,
yro Cyn «M®ILl» Acrtana yxxe paccMaTpuBacT
MepBoe JeI0, JeTaId KOTOPOTo OYAYT OMyOIHKO-
BaHbI Yepe3 HEeKOTopoe Bpems' .

1.3.2. Apoumpasic M®@L] «Acmana»

ApOutpax M®IL] «Acrana» (Hapsangy c¢ Cy-
nom M®I] «Acranay, CoBeToM 1O yNpaBIECHUIO
MOI] «Actanay», Ynpasisatiommum MOI] «Acra-
Ha», Anmunuctpauueit MOIL[ «Acrtana», Ko-
mutetoM MO®IL] «AcTtaHa» MO pPEryIMpOBAHUIO
(uHAHCOBBIX ycCnyr) siBisercss opraHom MOI]

4 Cm.: Koncynomamusnoe saxnouenue bonvwoi xonneeuu Cyoa EADC no 3aaenenuio Munucmepcmea ocmuyuu
Pecnyonuxu Benapyco om 4 anpensi 2017 200a // Dnexmpounnviii pecypce. http://courteurasian.org/doc-18093. [Jama 06-
pawenus: 03.06.2019 2.; Ocoboe muenue cyovu Cyoa EDAC Atipuan 3. B. no 0eny no KOHCYIbMamueHOMY 3aKII0UeHUI0
no sasenrenuto Munucmepcmea rocmuyuu Pecnyonuku Berapyco om 4 anpens 2017 200a // Dnexmponnsiii pecype: http://
courteurasian.org/doc-18153. /lama obpawenus.: 03.06.2019 a.

Koncmumyyuonnwiii 3axon Pecnyonuxku Kasaxcman om 7 dexadps 2015 co0a Ne 438-V «O Meowcdynapoonom ¢hu-
Hancosom yenmpe «Acmanay (¢ usmenenusmMu u OonoaHenusmu no cocmosnuio na 22.12.2017 2.) (oanee - «3axon o
M®OI] «Acmana»y) // dnekmponnviii pecypc: https.//online.zakon.kz/document/?doc_id=39635390. /lama obpawenus:

28.04.2019 2.

Yxasz Ilpezuoenma Pecnyonuxu Kazaxcman om 31 dexabps 2015 cooa Ne 160 «O6 ymeeporcoenuu Ilonoxcenus o
Coseme no ynpasnenuro Mexcoynapoonvim hUHAHCOBLIM YeHMPOM «Acmanay u e2o cocmagay // Inekmponnbiil pecypc:
http://adilet.zan.kz/rus/docs/U1500000160. /lama obpawenus: 1.05.2019 e.

7 Hopman «Zakon.kzy» «Ilepsoe deno paccmampusaem cyd M®L] Acmanayy // https://www.zakon.kz/4970676-
pervoe-delo-rassmatrivaet-sud-mfts.html. [lama oopawenus: 03.06.2019 .
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«AcTaHay, KOTOPbII B Ipeeax, Pea0CTaBIeH-
HbIX TOTHOMOYuM 3akoHOoM 0 M®II «Actana»
u aktamu MO®I] «Acrtanay, HE3aBUCHM B CBOEH
EeATENILHOCTH 8.

B nelictByromem npaBe MOPI[ «Acrtana»
HE 3aKpEIUICHO IOJIOKEHUE O BO3MOXKHOCTH HC-
nonb3oBaHuss Apourpaxem MOL[ «Actanay
COOCTBEHHBIX MPEIBIAYIINX AHAJIOTUYHBIX pe-
LICHUH, a TAK)KE aHAJIOTUYHBIX PEILIECHUN IPYTrUxX
apOMTPaXHBIX OPraHOB IPHU Pa3pELICHUH CIIO-
poB. BMecTe ¢ TeM INpencTaBiIseTcs HUHTEpec-
HBIM BO3MOJKHOCTb MHCIIOJIb30BaHUsl DJIEMEHTOB
KOHLIENIIMK CyeOHOro mpereneHTa Mmpu paspe-
1meHnu cnopoB B Apourpake M®PL] «Actanay.
OnHako KOHLENIMA apOUTPa)KHOTO TMpere/ieH-
Ta'’ He BXOOWUT B MPEAMET MCCIICTOBAHUS, MTPE-
IIPUHATOTO aBTOPOM, U IOJIEKUT OTACIBHOMY
PacCMOTPEHHUIO.

2. CucrtemMa mpeLeleHTHOTO IpaBoIpUMe-
HeHus «China’s Guiding Cases System»

OOpateHre K HaKOIUIEHHOMY IPaBOBOMY
onbiTy Kutaiickoit Haponnoit Pecybnuku (na-
nee - «KKHP») o BHepeHUIO U UCIIOIB30BAHUIO
CHCTEMBl TPEIEJECHTHOTO IPaBOIPUMEHEHHS
«Guiding Cases System» MOXXET BbI3BaTh YJIHB-
JICHHUE, OJTHAKO SIBJISETCS OOOCHOBAHHBIM B CBSI3U
¢ TeM, uto npoekT «Guiding Cases System» sBis-
€TCsl TIOKa3aTeNIbHbIM MPUMEPOM CTAHOBJICHUS U
Pa3BUTHsI CUCTEMBbI, aHAJIOTHYHOW CHCTEME Ipe-
LIeIeHTHOro TpaBa (case-law system), B mpaBo-
nopsake KHP, TpanuuinonHo otHocsmumiics K ce-
Mbe KOHTHHEHTaIbHOTO mpasa (civil law system).

26 nos16ps 2010 rona Bepxosusbiit Hapoanstii
Cyn Kuraiickoit Haponnoit PecniyOnuku (nanee -
«BHC KHP») npunsn nokyment «Provisions of
the Supreme People’s Court Concerning Work
on Case Guidance»® (PykoBoasime nonoKeHus
BHC KHP no paccmorpenuto cynaeOHBIX Jen)
(nanee - «Ilonoxenus»). HecmoTps Ha TO, 4TO
nanuble [lonoxkeHus coxepkar Bcero 9 crarei,
OHU MMEIOT OCHOBOIIOJIATAIOIIee 3HAYEHUE JUIS
CTAHOBJICHUS U PA3BUTUSl YHUKAIBHOM CHUCTEMBI
npeneneHTHoro npasonpumenenust B KHP [4, p.
2]. Cucrema npeLeaeHTHOrO NPaBONPUMEHEHUS
KHP «Guiding Cases System» Obuia co3naHa B

LeJsAX: «0000IEeHHs OmbITa, YHU(UKALUKU, CO-
BEPLICHCTBOBaHUS CyAeOHOrO MpaBONpPHUMEHE-
HUS U o0ecrieyeHHst TapaHTUH CIPABEIIMBOCTH
paBoOCYAUs»?'.

[Tocne mpuHATUS M BCTYIUIGHUS B CHITY
[Tonoxenuii, [lokropom Mboii I'eunuk (Dr. Mei
Gechlik), corpynuukom @akynereTa InpaBa
Crauadopackoro Yuusepcurera (Stanford Law
School), 6611 MHUITUMPOBAH U YUPEXKJIEH MPOEKT
«China Guiding Cases Project» («CGCP»). ITpu
MOJ/IEP’KKE MEKIYHApOIHOW KOMaHJIbl dKCIep-
TOB, COCTOSIIIEH U3 BEAYLIUX IOPUCTOB U YUEHBIX
B 00JacTu mpasa, MpohecCUOHANBHBIX MEePEBOI-
YHMKOB, CTYICHTOB IOPUINYECKUX (DaKyIBTETOB,
a TakXKe KOHCYJIbTaTMBHOTO COBETa, BKJIIOYaA-
fouiero B ceds B oOmei ciaokHocTH okono 50
KBAJM(HUIIUPOBAHHBIX 3KCIEPTOB, B TOM YHCIIE
cyzeit Bepxosnoro Cyna CIIA u cyneit Bepxos-
Horo Hapognoro Cyna KHP, npoext «CGCP» B
TEYEHHE KOPOTKOTO OTpe3Ka BPEMEHM CTasl Be-
IYIIMM HCTOYHHKOM YIIyOJNEHHOTO aHalu3a U
po¢eCCHOHAIIBHOTO MEPEBOJIa ¢ KUTAHCKOrO Ha
AQHIITUICKUM SI3BIK PYKOBOISIIUX CyAEOHBIX €
«Guiding Cases»?.

Hcnons3yst cucremy «QGuiding Cases
System», BHC KHP otOupaer cyneburle nena,
KOTOPBIM MPHUIAET «PYKOBOJSAIIEE MPELeIEHTHOE
3HauUEHHUe» IS MOCIENYIOIIEro MpaBolprUMeHe-
Hus B cynax KHP no cxoxum cyneOHbIM Jienam
[5, p. 3]. «/le-tope» oOpasuoBbie cyaeOHbIE Aena
He sBiAIoTCs uctouHukamu npasa KHP, oxna-
KO «J1e-(paKTo» UMEIOT 0053aTeNIbHYI0 CUITY TS
Huxectosmux cynos. ComacHo craree 7 Ilono-
KEHUH Cy/bl TOJDKHBI CCHUIATHCS HA 00pa3LoBbIe
cyneOnsle naena, omybnukoBanusle BHC KHP
IIPU OCYIIECTBICHUH MPABOCYAMS IO CXOXKHUM CY-
NeOHBIM JIeTaM.

[IpaBonpuMeHHTENbHAS TPAKTHKA I10Ka3a-
na, uro cpeau cyaet KHP Bo3nukanu HesicHocTn
OTHOCHUTEIJIBHO 00I11€0053aTeIbHOCTH PYKOBO/IS-
MX 00pa3loBbIX Cy/eOHBIX perieHuil [4, p. 4].
JUist ycTpaHeHHsl STUX HESICHOCTEH ObUT IPUHSAT
nokymeHT «Detailed Implementing Rules on
the “Provisions of the Supreme People’s Court
Concerning Work on Case Guidance”»* (Ilox-
poOHBIE MpaBWJia NPUMEHEHHUs PyKoBOIAIIMX
nonoxxennit BHC KHP no paccmorpenuro cyneo-

18 Cmamos 9 3axona o M®DI] «Acmanar.

9 Judicial Precedent and Arbitration: Are Arbitrators Bound By Judicial Precedent? A Comparative Study of UK, US
and Brazilian Law and Practice (Wildy, Simmonds & Hill Publishing, 2017).
Cwm.: AndreaMenaker, International ArbitrationAnd The Rule Of Law: Contributionand Conformity (Wolters Kluwer, 2017).
Bepcuro na anenuiickom szvike cm.: Provisions of the Supreme People’s Court Concerning Work on Case
Guidance, CHINA GUIDING CASES PROJECT, Nov. 26, 2010, available at http://cgc.law.stanford.edu/guiding-cases-

rules/20101126-english/. Access date: 04.06.2019.
Supra note 20. Preamble.

Stanford law school, ‘Mei Gechlik biography’ (Stanford Law School) <https://law.stanford.edu/directory/mei-

gechlik/#sisnav-news> accessed 16 February 2019.

Detailed Implementing Rules on the “Provisions of the Supreme People’s Court Concerning Work on Case
Guidance”, passed by the Adjudication Committee of the Supreme People’s Court on Apr. 27, 2015, issued on and effective
as of May 13, 2015, STANFORD LAW SCHOOL CHINA GUIDING CASES PROJECT, English Guiding Cases Rules,
June 12, 2015 Edition, http://cgc.law.stanford.edu/guiding-cases-rules/201505 1 3-english/.
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HBIX nen) (manee - «IlogpoOHbIE TOTOKESHHUSD).
Cornacao [1oapoOHBIM MONOKEHUAM FOpUIAHYE-
CKHil cTaTyc 00pa3LoBBIX CYI€OHBIX JIe] OCTaJIC
MIPEXHUM, OJTHAKO JOKYMEHT Jall 0ojee yeTKoe
PYKOBOJICTBO M pa3bsICHEHHE OTHOCUTENBHO Ipe-
LIEZACHTHOTO NpaBonpumMeHenus [6, p. 30].

OTtoOpannble cyneOHbIE aena 00pa3yloT CH-
CTeMy IpeueaeHTHoro npasonpuMenenuss KHP
«Guiding Cases Systemy». KitoueBbiM a1eMeH-
ToM 3TOi cucteMsl siBiserca «Guiding Case»
(oOpa3noBoe TmpeneneHTHOe cyAeOHoe Merno)
UMEIOIIIee CIEAYIOIYI0 CTPYKTYPY:

(1) «Keywords» (KitoueBsie cnoBa) - mepe-
YeHb KJIIOYEBBIX CJIOB, MO3BOJSIOMIMNA HICHTHU-
¢bunupoBath cyaebHoe 1emo;

(2) «Main Points of the Adjudication» (Oc-
HOBHbIE NPHUHIMUIIEI CyAeOHOrO MpaBONPHUMEHE-
Husl) - chopmynupoBanasie BHC KHP mnpaso-
BbI€ MIPUHLUIBI, 00s3aTeNIbHbIE «J1e-(paKTo» At
nocneaytomero npumenenuss B cygax KHP mo
CXOXKUM CyJeOHBIM JIeJIaMm;

(3) «Related Legal Rule(s)» (FOpunuueckas
OCHOBa JIeN1a) - NepeueHb HOPMATHBHBIX MPABO-
BBIX aKTOB, OTHOCSIIIIUXCS K CyIeOHOMY Jielny;

(4) «Basic Facts of the Case» (Pakrtuyeckas
OCHOBA JIeJIa) - IepEeYeHb OCHOBHBIX (PaKTOB, OT-
HOCSIIIIUXCS K cyAeOHOMY JeTy;

(5) «Results of the Adjudication» (Pe3ynbra-
ThI Cy[I€OHOTO MPAaBONPUMEHEHUS) - OCBEIICHUE
Pe3yJIbTaToB Cy1eOHOI0 MPaBONPUMEHEHHUS;

(6) «Reasons for the Adjudication» (MoTubI
Cy1eOHOTO MPaBOIIPUMEHEHHST ) - MOTHBBI, OKa3aB-
1IMe BIMSHUE Ha CyJeOHOe MpaBONPUMEHEHHE.

CornacHo cratbe 2 [Tonoxenuit oOpasioBble
cyneonsie nena «Guiding cases» JOIKHBI ObITH
BCTYIUBIINMH B 3aKOHHYIO CHJTy U COOTBETCTBO-
BaTh CJICAYIOLINM KPUTEPHIM:

(1) umMeTh 3HAUMTENBHBIA OOIIECTBEHHBIN
PE30HAHC;

(2) mpaBOBbIE MO3UIMU CYIEOHOTO PELICHHS
JOJDKHBI UMETh OTHOCHUTENIbHO OOIIMK M THUIO-
BOU Xapakrep;

(3) MMeTh TUMMYHYIO MTPABOBYIO IPUPOY;

(4) uMeTh CIIOKHBIM, KOMIUIEKCHBIA Xapak-
Tep aub0 cyaebHoe pelieHne JOMHKHO OBITh HO-
BOTO THIIA;

(5) m160 OBITH MHBIM CYyIEOHBIM pELICHUEM,

UMEIOIIUM PYKOBOASIINHN MPELeIeHTHBIH XapakTep.

2.1 Buowvr npeyeoenmmuvix cyoebHvIxX
oen «Guiding Cases»

[TepBasi rpymnmna mnpeueaeHTHBIX CyAeOHBIX
nen «Guiding Cases» Oblia chopmupoBana 1 00-
HapoaoBaHa B koHue 2011 rona. Haunnas ¢ toro
Bpemenu, BHC KHP Ob10 chopmupoBano u 00-
HapoJ0BaHO 13 rpymnm npeueaeHTHbIX CyaeOHbIX
peleHHii ¢ 0OLMM KOJTHMYECTBOM MPELeIeHTHBIX
CyZneOHBIX JieN paBHBIM Ludpe 64 (cormacHo qaH-
HBIM Ha aBrycT 2016 roma)®.

[Ipeuenentaoie cynebubie nena «Guiding
Cases» yCIIOBHO MOIpPA3JEINISIOTCS Ha CIENylo-
1€ BUBL:

a) IlpeneneHTHI O YTOJIOBHBIM JEJIaM;

b) IlpeueneHTsl M0 aIMUHUCTPATHBHBIM JIEIaM;

c) Ilpenenentsl mo paenam, CBSI3aHHBIM C
MIPaBOM HMHTEJUICKTYaJIbHOW COOCTBEHHOCTH U
HEeI00pPOCOBECTHOM KOHKYPEHLUEHH;

d) Muble mpereneHTHl (HampuMmep, CBSA3aH-
HbIE C KOMMEPUYECKHMHU CIIOPAaMH U KacaroIuecs
KOHTPAKTHOTO, KOPHOPATUBHOTO MpaBa, HCIOJI-
HEHHE MHOCTPAHHBIX apOUTPaXKHBIX PEIICHUI; a
TaKXe CBsI3aHHbIE C TOCYJapCTBEHHOM KOMIIEHCa-
1Uel U HacJIeCTBEHHBIM MIPABOM U T.1I.).

HcrounukoM a1t GopMUpOBaHHS U TIPUMEHE-
Hust «Guiding Cases» SBISIOTCS psSAOBbIE Cyae0-
HbIE pelIeHus], IPUHUMAaeMbIe B paMKax CyneOHOM
cuctembl KHP, nmonpasznensemoii Ha cyapl o0reit
IOPUCIUKIMU  (YeThIpeXCTyneHuyaras —cynaeOHas
MOJICKCTEMA) U CYIbl CIELHAIbHON IOPUCIUKIIUI
(BOEGHHBIE CYJIbI, CY/Ibl 10 MOPCKUM JIeNIaM, JKele3-
HOJIOPOXKHBIE CYIbI, Cy/BI 110 CIIOpaM, CBS3aHHBIM
C IIPAaBOM MHTEJUIEKTYaIbHOM COOCTBEHHOCTH).

CynebHble nena, IpeTeHIyIOIUe CTaTh py-
KOBOJSIIIIMMU M OOpECTH MpeleeHTHBINH o0I1e-
o0s13aTenbHbIN APPEKT, NOMKHBI HPOHTH Bce
cyeOHble MHCTAHLMU M TOJUIeKAT OKOHYATEIhb-
HoMy yTBepkaeHuto CynebnsiM Komurerom
BHC KHP [7, p. 234].

B ommume or aHmo-aMepuKaHCKOW KOH-
LEeNuu cyneOHOro mpereneHTa, B KOTopoi 00-
meobs3aTenpHas HopMa npasa (ratio decidendi)
HE JISKUT Ha MOBEPXHOCTU U TpedyeT OT ropu-
CTa THIATEJILHOTO aHalu3a KaXKJoro CyneOHOro
pelleHHsI, OTHOCSIIEToCs K paccMarpruBaeMOMY
neny’, B CHCTEME MNPELEACHTHOIO IMPABOMPH-

24 Supra note 20. Article 2.

Jlanusie npusoosamcsa na aseycm 2016 eooa. Cm.: Mei Gechlik, Chinas Guiding Cases System: Review and
Recommendations, STANFORD LAW SCHOOL CHINA GUIDING CASES PROJECT, Guiding Cases Analytics™, Issue
No. 5, August 2016, http://cgc.law.stanford.edu/guiding-cases-analytics/. Access date: 04.06.2019.
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Kax nuwiem Pene /lasuo, npasuno npeyedenma mpebyem om aHeIuticko2o 10pucma mujamenibHo20 anaiu3a pamee

BbIHECEHHbIX CYOCOHBIX peutenull. B obwbschenusx (reasons) cyoetl, O0anHbIX 8 000CHOBAHUE PEULCHUT, AHSIULICKULL IOPUCT
00IIICEH Pa3Iuiams, ¢ OOHOU CHIOPOHbL, MO, YMO AGIAENCsl He0OX00UMOU 0CHOB80IL peuterus (ratio decidendi), a ¢ Opyeoii
CMopombl, nonymHo ckazaruoe (obiter dictum). Ratio decidendi u cocmasnsaem npasuno, komopoe 8x10uaemcs 8 Cocmas
AH2ULICKO20 NPABA U KOMOPO2O NOIMOMY Clledyem NPudepIcusamvcs 6 oanvreliuem. To, umo ckazano nonymno (obiter
dictum), He umeem no00OHO2O 3HAUEHU, €20 Yelb - 000CHO8AMb YOEOUMENbHOCHb PEUIeHUs, YMO 3A6UCUM OM NPeCiu-
aHca camoeo cyobu, MOYHOCMU NPOBEOEHHO20 UM aHau3a u om opyeux oocmoamenvcms. Cam cyovbsi He onpeodensien,
umo @ pewenuu ratio decidendi, a umo «nonymno ckazannoey. 9mo oenaem Opy2ou cyovs, YCIMaHaAGIUBAsL, S61emcs iU
OJanHoe peutenue npeyedeHmom 07 0eid, KOmopoe OH paccmMampuaen.

Cwm.: lasuo P., XKoghgppe-Cnunosu K. Ocnoguvie npagoguvie cucmemst cogpemennocmu: Ilep. ¢ ¢p. B. A. Tymanosa. —
M.: Mesicoynap. omnowenus, 1996. — C. 258.
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meHeHus: «QGuiding Cases System» o01ieo0si3a-
TEJIbHBIA MPaBOBOM MPUHIMIT CPOPMYIHPOBAH B
cexuuu «Main Points of the Adjudication» (Oc-
HOBHbIE NPHUHIMUIIBI CyAeOHOr0 MpaBONPHUMEHE-
Hus) [8, p. 6].

2.2 Kpamrxoe onucanue npeyedenm-
Ho2o cyoebHozo oena «Guiding Cases No. 38»

OnuH M3 caMbIX «IO3HHUX» MPELEACHTOB
npezncrasisier «Guiding Cases No. 38» 06 00-
KAJIOBAHUU HEMPABOMEPHOTO JIMIIEHUS CTY-
JIeHTa BBITYCKHOTO cepTu(duKaTa U AUIUIOMA O
BhICIIEM 00pazoBaHuM’’. MeXIy BCTYIUICHHEM
B 3aKOHHYIO CWJIy U TpHUJAHUEM MpeLeIeHTHO-
ro 3HAYEHHs 3TOMY CyAeOHOMY aKTy MpOILIO
16 ner [5, p. 8]. JaHHbIil Keilc npeAcTaBieH B
LEeJIAX JeMOHCTpAIMM, KakuM o0pa3om padora-
€T cucTeMa MPeleIEHTHOTO MPaBOIPUMEHEHHS
«China’s Guiding Cases Systemy.

dakTrnyeckue 00CTOATENBCTBA Jelia

B cents0pe 1994 rona crynent Tuan SIHr

(TTIAN Yong) (manee «Mctem») cman BCTymnu-
TENbHbIA 3K3ameH B [lekuHCkuil YHHUBEpPCUTET
Texnonoruit u Hayku (University of Science and
Technology Beijing) (nanee «OTBeTUHKY).
29 ¢eBpans 1996 roma Hcrten, cobupasich Ha
9K3aMeH MO TpeaAMeTy «IIEeKTPOMarHeTH3M,
B3s1J1 ¢ COOOH IIMapraiky ¢ 3alMCcaHHbBIMHU Ha HEl
¢dopmynamu. B mpouecce sk3amena Hcren, BbI-
XOJISl U3 DK3aMEHALIMOHHOM ayTuTOpUU, OOPOHMIT
HIMaprajKy, KOTOPYH OOHAapyXHJ AEXKYpPHBIH
npernojasaresb. HecMoTpst Ha TO, UTO AEKYpPHBIH
HE BHJIEJ, UCTIONB30Bal Jin Mcrer mmapraiky Bo
BpeMsl 9K3aMeHa, JEKYpPHBIH He3aMeIUTUTEIbHO
IpeKkpaTui caady sk3ameHa Mcriom B cooTBert-
CTBHM C BHYTPEHHUMH NpPaBUIAMU CIa4M dK3a-
MEHOB.

B 1994 rony, B COOTBETCTBUM C yKa3aHUSIMU
MHCTPYKIIMU O CTPOTOil MOATOTOBKE K MpOBEJe-
HUIO HK3aMEHOB B Y4YEOHBIX ayIUTOPHSX, MpU-
HsATOM (ObIBIIEH) ['OCynapcTBeHHON Komuccuei
no oOpazoBaHuio, OTBETYHKOM ObLT paspabo-
TaH JOKyMEHT «Ype3BblyaiiHOe yBEJOMIIEHUE
No 68 o cTporom mpoBe€eHUH 3K3aMEHOBY» (J1a-
nee «Yeenomiuenue Ne 68»). B cooTBeTcTBUH C
VBenominenueM Ne 68, CTyI€HTBI, CHUCHIBAIOIINE
Ha ’K3aMeHe, JOJKHBI OBbITh OTYHUCIICHBI U3 YHU-
BEpPCUTETA C MOCIEAYIOUIMM aHHYJIMPOBAHUEM
craryca «oOywaromuiics». 5 mapra 1996 rona
OTBEeTYMK, B COOTBETCTBUU C YBEIOMIIEHHUEM
Ne 68, pacuenun aeiictBus McTia kak crnucbiBa-
HUE Ha 9K3aMEeHe U PUHSUI pelieHre 00 oTuucie-
Huu Vctia u3 yausepcutera. 10 anpesst Toro e
roja OTBETYUKOM OBUIM MPEINPUHATHI MEPHI 110
aHHYJMPOBAHUIO cTaryca McTia B kauecTBe «00-
yuaromuicsy, oqHako Mcrern He ObuT Haaexa-
e yBegomieH o0 atoM. Mcren npogosmkan ceoe
o0y4eHHue U y4yacTBOBAJ BO BCEX YUEOHBIX MEpO-

HNPUATHSIX B KaueCTBE CTYIEHTA yHHBEPCUTETA.
B centa6pe 1996 rona OTBeTUMK MEPEBHITY-
cTua cryaeHdeckuit 6mner Mermy. Mcren exe-
TOJTHO OIUTa4YMBaj 3a 00yueHHe B YHUBEPCHUTETE,
a OTBeTYMK NpUHUMAN 3Ty IUIATy U OCYLIECT-
BJISLT peructpauuio Mcerna Ha yueOHBIE KypChI;
OtBerunk BbIAaBan Mcriy cybcuauu Ha oOyuye-
HUE B yHUBepcurere, ponycrtun Mcrma k mpo-
XOXIECHUIO CTRKUPOBKHM M claye MpOoeKTa, 00s-
3aTeNbHbIX JJI1 CTYAEHTOB BBIIIYCKHBIX KypCOB.
OTBeTunk He ocmapuBal TOT (akt, uro Hcren
MOJTHOCTBIO 3aBEPILIMII YETHIPEXIIETHUI Kypc 00-
YYEHUSI B YHUBEPCUTETE, MPOLIET CTAXXKUPOBKY,
MOJArOTOBUJ BBIITYCKHOM NMPOEKT M YCHEIIHO 3a-
LIUTHII €TO, ITOJYUYUB OLICHKY «OTJIMYHO.

Opnnaxko B uroHe 1998 roma mpu ornpaBke
¢dakynsTeToM (B KoTopoMm oOywaincs Hcren) 3a-
MIOJTHEHHOW (hOpMBI J1Is1 0POPMIICHUS AMIIIIOMA
0 BBICIIEM 00Pa30BaHUM U MPUCBOEHUSI CTENICHH
«0akanaBp», YIOJTHOMOYEHHBIH JernapTaMeHT
OTBeTuMKa HE MPUHAIT COOTBETCTBYIOIIME J0-
KyMEHTBl Ha OCHOBaHMHU Toro, yto Mcren yxke
OTYMCJIEH U3 YHHUBEPCUTETa U €ro CTaryc «o0-
yydaromuics» aHHyaupoBaH. Kak cruencrsue,
JIOKyMeHThl McTia He ObUTM mepenaHsl B Tep-
pUTOpUANBHBIA OTHen oOpa3zoBaHus, a Mcrery
(akTHUECKH JUIIWICSA TUIUIOMA O BBICIIEM 00-
pazoBanuu. Mcren cumran, 4ro COOTBETCTBYET
BCeM TpeOOBAaHUAM [yl TMOJYYEHHUS JUIIIOMA O
BbICIIIEM OOpa3oBaHMM M 4TO AeiictBus Mcrna
T10 JIMIICHUIO TUIUIOMA O BBICIIEM 0Opa30BaHUU
ObUTH HEenpaBOMepHBIMU. B cBsizu ¢ uem, Mctom
ObUIO MHHULIMUPOBAHO CyaeOHOe pazOuparesb-
CTBO B XaWJbsIHCKOM PallOHHOM HapOIHOM CyZE
[lekMHCKOTO MyHUIIMTIIAJIUTETA.

Pesynbrar cynebHoro pa3ouparesbcTBa:

14 depais 1999 rona XaitnpsHckuit paiion-
HbIA HapOIHbIA Cyl [IeKMHCKOro MyHHIIMIIATIU-
TETa M0 JAHHOMY JI€Jly PELIMII:

1. OGs3arp OTBeTunKa MNpUCBOUTH MCT-
Iy BBITYCKHON cepTU(UKAT, TOATBEPKIAIOIINI
OKOHYaHME y4eOHOM Mporpammbl BBICIIETO 00-
pa3oBaHus B TeueHue 30 1HEH ¢ MOMEHTa BCTY-
IUIEHUS CyZeOHOTO PEeIIeHHUs B 3aKOHHYIO CHITY;

2. OO6s3atb OTBETYMKAa OPraHU30BATH CO-
OTBETCTBYIOILYIO MPOLEAYPY NMPUCBOEHHs Oaka-
naBpckoit crenenu Mceriy B Teuenue 60 nHel ¢
MOMEHTAa BCTYIUIEHUS CyeOHOTO pelIeHus B 3a-
KOHHYIO CHUILY;

3. OGs3arp OTBETYMKA MPEACTABUTH OTYET
O TIPUCBOCHUHU BBIIYCKHOTO CepTU(HKATa, Tu-
IIoMa O BbicieM oOpa3oBanuu HMcriy B Tep-
PUTOpUANBHBIA OT/AeNA 00pa3oBaHMs B TEUEHUE
30 nHell ¢ MOMEHTa BCTYIUICHUS CyIeOHOro pe-
LIEHMSI B 3aKOHHYIO CHITY.

4. OcranbHble TpeboBanus Mcruma oTKIIO-
HUTb.

27 TIAN Yong v. The University of Science and Technology Beijing, A Case of a Refusal to Award a Graduation
Certificate and a Degree Certificate, CHINA GUIDING CASES PROJECT, English Guiding Case (EGC38), Sept. 15,
2015 Edition, available at http://cgc.law.stanford.edu/guiding-cases/guiding-case-38. Access date: 04.06.2019.
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pToIoIiiiiiiiiiiiiiiiiioo TpuﬁyHaMOJIOOOZOleBHOZO

OcHOBHbBIE TPUHLUIIBI Cy1€0HOTO IPABOIIPH-
MEHEHHS:

1. Ecau Beiciiee yuyeOHOE 3aBeleHHE OT-
Ka3bIBaeT B IPHCBOCHUM IUIJIOMA O BBICILIEM
oOpa3oBaHMM OOYYMBILEMYCSl [B 3TOM BBICIIEM
y4eOHOM 3aBEJICHHH | TIOCKOJIbKY [MM]| ObUTH Ha-
pyLIeHBI BHYTPEHHUE TpaBUiia, U 00ydMBIIEICS
HE COMIACeH C 3THM, TO OH MOXET MHUIIUMPOBATh
cynebHOoe pa3doupaTeIbCTBO B COOTBETCTBHE C 3a-
KOHOM.

2. Ecnu Bbicuiee yueOHOE 3aBeIeHUE TPUHU-
MaeT peleHue, Cpean Mpoyero, o0 OTYHUCICHUU
00y4MBIIIETOCS B COOTBETCTBUE C BHYTPEHHUMH
MpaBWJIaMHU U YKa3aHUSMU, KOTOPbIE TPOTUBOpE-
YaT HaIMOHAJILHOMY 3aKOHOAATEIbCTBY, aIMU-
HUCTPATUBHBIM IMPOLIEypaM U MIPaBUIIaM, TO CY/I
HE MOJIZIEP’KUBAET TAKOE PEILICHHE.

3. Ecnu BeICcHIee yueOHOe 3aBefieHUE INpH-
HUMAeT perieHue 00 OTYNCIEHUN 00yYMBILErOCs
Ha OCHOBAHMHU TOTO, YTO [MM] ObUIM HApYIIEHbI
BHYTPEHHHE IpaBHJIa BBICIIET0 y4eOHOTro 3aBe-
JIeHHUS, ¥ 3TO PElIeHUE HAapyIIaeT OCHOBOIIOJIara-
IOLIHE ITPpaBa 00yYMBIIETOCS, TO BBICIIEE yueOHOe
3aBefieHHe 0053aHO MO3BOJIUTH OOYyUHBILIEMYCS
3alIUTUTH CBOM NpaBa, U MOCJe MPUHATHUS pellie-
HUS 00 OTYUCIICHHM CBOEBPEMEHHO M HaJIe)Ka-
11I€ OTIOBECTUTH 00 3TOM OOYyYHBIIETOCH.

B nmpoTtuBHOM cilydae 3TO paccMaTpuBaeTCs
KaK HapyIIeHUE IPeAyCMOTPEHHOTO 3aKOHOM T10-
psKa.

BriBoasl

Bo-niepBbIX, BBINIC0003HAUEHHBIE TMEPCIICK-
TUBBl MCCIIEIOBAaHUS, BBIPAXKEHBI B CO3AaHUU
YCJIOBH AJI1 CTAHOBIICHUSI M PA3BUTHS CUCTEMBI
MpEeLEeACHTHOTO IPABONPUMEHEHHUS], C HEKOTOPbI-
MU DJIEMEHTaMHU KOHIENINN CyaeOHOro mpere-
JIEHTa B paMKaX IpaBoBOil cucTeMbl PecmyOnuku
Kazaxcran.

OCHOBBIBasICb Ha IPOBEICHHOM IIPaBOBOM
aHAJIN3€ U H3Y4YEHHOM MEXKIYHAapOAHOM peJle-
BAaHTHOM OIIBITE CTPaH, U3JI0)KEHHBIN B AHAJIUTHU-
YECKOM CIIPABKE, a Takke onbiTe Kuras, no Mue-
HUIO aBTOpPa, HEOOXOJUM CHUCTEMHBIN MOIXO0[, B
LENSIX JOCTH)KEHUS TPUEIWHOM IOJIUTHKO-TIpa-
Boi memu: 1) eaquHOOOpa3HOE MpaBONPUMEHE-
HUe, 2) 3al1uTa MpaB JUIHOCTH, 3) AP PEeKTUBHOE
paspelleHne CIopoB ¢ MOMOIBIO CUCTEMBI IIpe-
LEACHTHOTO NPaBOIPUMEHEHUS.

Peanuzanust rocymapcTBOM — BBIIEOOO3HA-
YEHHBIX TPEX IOJUTUKO-NIPABOBBIX II€JIEH IO-
CPEICTBOM CHCTEMBI MPELENECHTHOIO MIPABOIPH-
MEHEHHSI IOCIOCOOCTBYET YKPEIJICHUIO CHIIbI
roCyAapcTBa U Pa3BUTHIO CUIIBHOTO TOCYIapCcTBa
B AMIOXY IIepeMEeH U TNI00aTbHBIX BBI30BOB.

Bo-Brophix, npu pa3zpaboTke JaHHOM cucTe-
MBI HEOOXOIMMO YUUTHIBATh UCIIOIb30BAHUE Tpe-
LEeACHTHBIX NpaBoBbiXx mno3unuidi Cynom EADC
u Cynom M®I] «Actana». 910 He00OX0aUMO, B
CBsi3u ¢ TeM, 4yTto PecmyOnuka Kasaxcran sBis-
ercst yuacTHukoM EADC u ycTaHoBMI1a 0CcOOBIi
1paBoBoi pexum B MODL] «AcrtaHay.

B-Tperpux, aBTOp CcTarbu oOpaliaeT BHU-
MaHUE YUTaTeIeil Ha 3HAYUTEJIBbHBIM NOTEHIU-
al CUCTEMBI INPELEACHTHOIO IpaBOIPUMEHE-
Hus «China’s Guiding Cases Systemy, koTtopas
OblTa co3maHa B IENISIX «OOOOIICHHs OIbITa,
YHU(UKAIIUM, COBEPIIEHCTBOBAHUS CyAeOHOro
MIPaBONPUMEHEHUSI U OOecleueHus] TapaHTUu
cIpaBeyIMBOCTU mIpaBocyaus». CoznaHue W
(YHKLIMOHHUPOBAHHUE JAHHOM CHUCTEMBI SBISETCS
3HAYUTETBHBIM JOCTHKEHHEM CylneOHOM pedop-
MblI, ipoBoanMoil B KHP. Hakonnennslii npaso-
BOI1 ombIT cyneOHoi cuctemsl KHP momxken ObITh
YUTEH U MOXeET OBbITh MCIIOJIb30BaH MPHU pas3pa-
00TKE aHAJIOTWYHON CHUCTEMBbI MpeLeIEHTHOTO
IIPaBONIPUMEHEHMSI B CTPAaHaX CUCTEMBI KOHTH-
HEHTAJIBHOTO IpaBa, B TOM uucie B PecrmyOnuke
Kazaxcran.
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