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FEATURES OF INSTITUTE OF RECONCILIATION
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Abstract. In this article the authors considers the peculiarities of the reconciliation institute
in civil and criminal proceedings, as well as the use in mediation procedures in civil and criminal
cases by the court.

Institute of reconciliation of the parties, in practice there is a long time, it is not new for
Kazakhstan. But the changes and innovations introduced in the legislation for its development,
are a consequence of the implementation of the State program of legal reform, approved by the
President of the Republic of Kazakhstan (1994), one of which was the development by Shaikenov
N.A., a prominent scientist, talented and extraordinary lawyer. The program of legal reform has
made a series of measures designed to increase the role of law in society, the establishment of the
necessary legislative framework and enforcement of the reforms.

Reconciliation of the parties must be regarded as a legal institution, which has the same
meaning in the civil and criminal proceedings.

Reconciliation in criminal proceedings has the content, subject structure and procedural form.
The content of the reconciliation of the parties is a set of actions of participants of the conflict,
i.e., directly to the procedure of reconciliation and the subsequent actions taken after reaching an
agreement. Subject composition reconciliation form the main participants (with one hand -Face
has committed a crime, and on the other - the victim) and optional (judge, magistrate, prosecutor,
investigator and mediator, advocate and representatives of the parties).

Procedural form is expressed in the consolidation of the results of the conciliation procedure
in the form of a settlement agreement.

Reconciliation of the parties shall be in the form of a settlement agreement. The settlement
agreement is determined by the procedural position of the parties, the terms of reconciliation and
redress, execution time. The settlement agreement must be certified by an authorized person in
charge of the criminal proceedings and it is binding on the parties reconciliation.

According to the Civil Procedure Code of the Republic of Kazakhstan provides three types
of conciliation procedures in the new edition - the first is the «settlement agreementy as a classic
example of a voluntary settlement of the dispute between the parties, second, it emerged as an
institution in Kazakhstan recently, in 2011, the «mediation» and the third « Participatory procedure»
with the obligatory participation of lawyers.

A3AMATTBIK KOHE KbIJIMBICTBIK IC JKYPTI3V/E
TATYJIACY UHCTUTYTHIHBIH EPEKIIEJIKTEPI
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Annomayusn. Byn maxanada asmopiap azamammulk HcaHe KbLIMbICMbIK iC HCYpeizyoe mamy-
J1aCYy UHCMUMYMbIHBIY epeKueNiKmepin JcaHe cOmneH azamammolik HCIHE KblIMbICMbIK icmepoi
Kapay 6apulcblHOa mamynacy pacimin KOI0aHybl KapacmulpulieaH.

Toocipubede mamynacy uncmumymsl Y3ax yaxelm xondamwvicma, Kazaxcmanea o0a srcana
emec. Bipax onvl oamvimy ywin 3aynamaza enzizineen ezeepicmep men sxcanapmynap Kazaxcman
Pecnybnukacvinoiy  (1994) npesudoenmi  bGekimken KYKbiIKmulK pegopma Memnexemmix
bazoapnamacwin icke acvlpy candapel 601vin madwvliadsl. Ocvl 6a20apIAMAHbIY 23ipAeyUiIepiHiy
Oipeyi kopnexmi eanvim, mananmmel saneep Ilaiikenos H.A. Oonovi. Kyxpikmbix pegopma
6aedapfzama0bmbm bapwicvinoa Kadcemmi. 3anHaAMAblK JCoHe KYKblK KonoaHy 6aszamvl Kypy,
K02amOa 3aH poJiH apmmulpy Yulin d3ipieHeeH ic-uapanap KeuleHin scyzeze aculpobl.

Tapanmapovly mamynacyvin a3amammolk JHCIHE KblIMbICMbIK npoyeccmepoe Oypoell
MagvlHacvl 6an KYKbIKMblK UHCMUMYm peminoe Kapacmulpy Kepex.

Koviimvicmoix npoyecme mamynacyoviy MasmyHsl, CyObeKmmik KYpambvl JHcaHe Npoyeccmix
Hbicanbl 6ap. Tapanmapoviy mamyaacy MasmMyHulH 0ay KAmulCYUbLIAPbIHbIY iC apeKemmepitiy
HCUBIHMBIRLL KYPAObl, SAHU MAMy1acy paciMi MeH Kelicimee KeleeHHeH KeliH cOOaH KeliHel ic
apexkemmep. Tamynacyoviy cyOvbeKmmixk Kypamvin Hezizel (0ip iHcagvblHaH - KbLIMbIC JHCACA2AH
Mynea, an eKiHwli HcaKkmau — 3apoan weKkKen myaza) u gaxyromamuemix (com, anemoik com,
NPOKypop, mepeeyuli, JcaHe 0en0a, KOPEayulbl HcaHe mapanmapovly oKiioepi).

IIpoyecmix Hvicanvl mamynacy Keuicimi mypinoe mamynacy npoyeodypacbiibly HIMUNCECIH
beneineyoi 6indipeoi.

Tapanmapoviy mamynacyst mamynacy «xenicimi mypinde pacimoenyi muic. Tamyna-
cy Keniciminoe mapanmapovly npoyeccmix mapmebeci, mamynracy maianmapsbl mMeH 3usHObl
emey, opblHOAy Mep3imMi aHblkmanaosl. Tamynacy kenicimi 6HOIpiciHOe2] KbLIMbICMBIK ic OOU-
bIHWA  YIKINemmi Mmya2amen KyaaiaHobIpulLIean OOIYbl MUIC JHcaHe 01 mamynacy mapanmapvina
MiHOemmi Kywii 6ap..

Kazakcman Pecnyonukaceinviy Azamammuelx npoyecmik Kooekci OotibiHuia ddcaya Oacwl-
ABIMOA Mamynacy paciminiy yut mypi Kapacmulpuliea - OipiHwi, OY1 «a1eMOIiK Kenicimiy,
mapanmapovly apacviHOa&sl 0ayobl epikmi wieuty mypinoe KiacCUKaiblk MblCall peminoe; eKinuii,
Kaszaxcmanoa uncmumym peminde natioa 6oneanst y3ax emec, 2011 sncwlnvl, «meouayusny iHcame
VUIHWT «<RAPMUCUNAMUBIIK PICIMIY A0B80KAMMAPObIH, MIHOemmi KAmulCyMeH.

OCOBEHHOCTHU UHCTUTYTA IPUMHUPEHUA
B I'PA’KJAHCKOM U YT'OJIOBHOM CYAOITPON3BOICTBE

KypmanoBa Aiiryias KyanbineBHa
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yrusepcumema umenu K. JKybanosa, k.10.1.;

e-mail: k.aigul k@mail.ru
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Beoywuii nayunwiii compyoHux omoena y2on068H020, y20I06HO-NPOYECCYATbHORO0,
V20108HO-UCHOTHUMETLHOZ0 3AKOHOOAMENbCMEA U CYOeOHOU IKCHEPMU3bL
Hucemumyma 3axonooamenvemea Pecnyonuxu Kazaxcman, K.10.H.;

2. Acmana, Pecnyonuxa Kazaxcman, e-mail: boss.kz2008@mail.ru

Knrouegvie cnosa: npumupenue, meouayus, Muposoe co2iauienue, napmucunamusHas npo-
yeoypa, eparcoanckoe cyoonpou3800Cme0, Y2oi08Hoe CyOOnpPoOU3B00CMEO0.

Annomayus. B 0annoii cmamve agmopul paccmampuearon 0cob6eHHoCmu UHCIMumyma npu-
MUpeHusl 8 epancOaHCKOM U Y20N08HOM CYOONPOU3BOOCHEe, A MAKH#Ce NPUMEHEeHUe 8 NPUMUPU-
MENbHLIX NPOYEOyp NPU PACCMOMPEHUU SPANCOAHCKUX U Y2O0TI08HBIX Oell CYOOM.

Huemumym npumupenus cmopoH Ha npakmuke cyuwjecmsyem 0agHo, e Ho8 on u 0 Kazax-
cmana. Ho usmenenus u nosuiecmea, 8Hocumvle 8 3aKOHOOAMENbCMEO OJIsl €20 PA3BUMUS, A6]5-
romes ciedcmeuem peanuzayuu 1 ocyoapcmeeHHol npoecpammsl NPasosoti pegopmbl, VIMEEPIHCOeH-
Hoti nocmanoenenuem Ilpesuoenma Pecnyonuxu Kazaxcman (1994), oonum uz paspabomuurxos
komopoeo asnsnca Lllatikenos H.A., kpynuwiii yuenviii, maiaumiugvlii U HeOPOUHAPHDBIL IOPUCTL.
B pamxax npoepammel npasosoti pegpopmuvl npeOnpuHuMal KOMnieke mep, HanpasienHulX Ha 803-
pacmanue poau npasa 8 0owecmae, co30anue HeooXo0UMOU 3aKOHOOAMENbHOU U NPABONPUMEHU-
MenbHOU 6a3bl OCYWeCcmeaaemMblx pepopm.

Ipumupenue cmopoH HeoOXO0UMO pACCMAMPUBAMb KAK NPABOBOU UHCUMYM, KOMOPbIll
umeem aHano2UdHoe 3HAYeHUe 8 2PANHCOAHCKOM U Y20JI06HOM NPOYECCAX.

Ipumupenue 6 y2on06Hom npoyecce umeem cooepicanue, cyObeKmHblil cOCmas u npoyec-
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cyanvryro gopmy. Cooepoicanuem NpUMUpeHUs CMOPOH ABIAEMCA COBOKYNHOCHb Oelicmeuil
VUaCMHUKO8 KOHGIUKMA, M.e. HenOCPEOCMEEHHO cama npoyeodypa NPUMUPEHUs U NoCcieoyioujue
oeticmeus, ocyujecmensemvle nocie oocmudxcerus coenacus. CyoObekmHulil cocmag npuMuperus
0bpaszylom y4acmHuKku OCHOBHblE (C OOHOU CMOPOHbBL -IUYO, Cosepuiuguiee npecmynierue, a ¢
opyeoul - nomepnesuiutl) u gaxyivmamugusle (Cyovs, MUPOBOL CYyObs, NPOKYPOP, Cl1ed08ameins,
0o3Hasamens, a MakKice NOCPEOHUK, 3AUWUMHUKYU NPEOCMASUMENU CINOPOH).

IIpoyeccyanvuasn gopma vipasicaemcs 6 3aKpenieHuu pe3yIbmamos nPoseoeHUs NPUMUPU-
menvHoU npoyedypsl 8 popme MUPOBO2O CONAULEHUS.

Ipumupenue cmopoH 00aHCHO ObIMb 0OPMIEHO 8 8UOe MUPOBO2O cocllauieHus. B muposom
coz2naulenuy onpeoensiemcs npoyeccyaibHoe NoNodHCeHue CIMOpoH, YCA08UA NPUMUPEHUS U 603-
MeweHus 8peda, Cpok ucnoanenus. Muposoe coenauwienue 00NHCHO ObIMb 3a8EPEHO YROIHOMOUEH-
HbIM TUYOM, 8 NPOU3BOOCHEE KOMOPO2O HAXOOUMCSL Y20N08HOE O€0 U OHO UMeem 00A3ameNbHYI0
Cuy 015l y4acmHuKO8 NPUMUPEHUS.

Coenacno I'pasxcoanckomy npoyeccyanvhomy xooekcy Pecnyonuxu Kazaxcman 6 nosoii pe-
0aKyuu npedyCmMompeHo mpu 6U0a NPUMUPUMENbHBIX NPOYEOYp - Nepeas, Mo «MUPo8oe Co2id-
wieHuey, KaKk K1accudeckuti npumep 000po8oIbHO20 YPe2yIupos8anus Cnopa Mexcoy CImopoHamis;
emopas, Mo G03HUKWAs Kak uncmumym 8 Kasaxcmane nedasno, ¢ 2011 200a, «meduayusy u

mpentvs - «napmucunamueHasl npouedypa» ¢ 00s13amenbHbIM ywacmuem aA0B8OKAMO8.

Institute of reconciliation of the parties,
in practice there is a long time, it is not new
for Kazakhstan. Reconciliation of the parties
must be regarded as a legal institution, which
has the same meaning in the civil and criminal
proceedings.

From the 1 of January 1998, since the
enactment of the Criminal Code, the institute
of reconciliation of the parties, used in cases of
crimes small and medium severity crimes, as
well as in cases of serious crimes, if they are
not associated with causing death or grievous
bodily harm, and for the first time committed by
minors. And it is possible not only in cases of
private prosecution, but also private and public,
where pre-trial procedural proceedings carried
out by the bodies of criminal prosecution.

As part of the ongoing work carried out
in the country to improve legislation, improve
the efficiency of the authorized state bodies,
the introduction of mediation organically «fit»
into the overall legal policy as an effective
alternative means of resolving civil disputes
and criminal law conflicts.

As stated in the law, mediation (the
procedure for resolving the dispute (conflict)
between the parties with the assistance of a
mediator in order to achieve their mutually
acceptable solution, implemented by voluntary
agreement of the parties) can be used for
disputes arising from civil, labor, family
and other relations with the participation of
individuals and (or) legal entities, as well as
in the course of criminal proceedings in cases
small and average weight of crimes [1; 35].

However, the law prohibits the use of
mediation in disputes, if they affect or may
affect the interests of third parties not involved
in the mediation procedure, persons found
incompetent by a court, in cases where one
of the parties is a public authority, as well as

criminal cases of corruption crimes and other
crimes against interests of public service and
public administration.

Reconciliation with the victim is legally
meaningful agreement in the criminal law and
criminal procedure, the best way to resolve
criminal conflicts.

Reconciliation in criminal proceedings has
the content, a subject structure and procedural
form. The content of the parties reconciliation
is a set of conflict of participants actions, i.e.,
directly to the procedure of reconciliation and
the subsequent actions taken after reaching an
agreement. Subject composition reconciliation
form the main participants (with one hand
-Face has committed a crime, and on the other
- the victim) and optional (judge, magistrate,
prosecutor, investigator and mediator, advocate
and representatives of the parties).

Reconciliation with the victim in cases
of private-public and public prosecution has
discretionary-mandatory charactor. Dispositive
nature of the criminal legal relationship with
the reconciliation of the perpetrator, the victim
in cases of private charge points to be bound by
the termination of the criminal case by Judge,
in exceptional cases, if there are sufficient
grounds for doing so.

The termination of the criminal proceedings
and the release of a person from criminal
liability is permitted only under the criminal
law and criminal procedure and conditions of
compulsory grounds - reconciliation without
intermediaries.

Procedural form 1is expressed in the
consolidation of the results of the conciliation
procedure in the form of a settlement agreement.

Reconciliation of the parties shall be
in the form of a settlement agreement. The
settlement agreement is determined by the
procedural position of the parties, the terms
of reconciliation and redress, execution time.
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The settlement agreement must be certified by
an authorized person in charge of the criminal
proceedings and it is binding on the parties
reconciliation.

Reconciliation of the parties in cases of all
forms of prosecution is a procedural matter only
when it occurred not later than the removal of
the court to the deliberation room for discussing.

Termination of proceedings of private-
public and public prosecution on the basis of
reconciliation with the victims should be based
on the norms of peremptory character.

In the case of the criminal proceedings
termination and exemption from criminal
responsibility from a person who has the first
criminal prosecution, should be established
a probation period and take into account the
involvement of the facts before the person to
criminal responsibility, but of liberation from: it,
as well as the facts of the crime is committed
outside of the Republic of Kazakhstan.

When considering the categories of crimes
as a condition for the termination of the case,
be aware that a criminal infringement should
be directed solely to private interests of the
individual, because the other solution would
be contrary to the public principles of criminal
procedure.

The form and procedure for damage
reparation are determined by the victim and
the accused, together with the agreement.
It is allowed to redress and reparation of
damages based on tort (non-contractual) and
contractual obligations between the main actors
of reconciliation. In the case of settlement
agreement ignor regarding compensation to the
victim, it is should be allowed the resumption
of criminal proceedings.

The offer to turn to mediation can be made
at the request of the other party, the court or
the prosecuting authority, whose production
is a criminal case. Conducting the mediation
carried out by mutual agreement of the parties
and at the conclusion of the mediation between
the contract.

The choice of a mediator (or more, at the
request of the parties) is also carried out by
mutual agreement of the parties, at the same time,
the organization of mediators may recommend
the candidature of a mediator (mediators), if the
parties are directed to the specified organization
of appropriate treatment.

Dates of the mediation are determined by
the contract on mediation.

Mediation in a civil proceeding

In civil proceedings, mediation can be
initiated as a pre-trial stage and during the
proceedings. Conclusion of the agreement by
the parties on the conduct of mediation is the
basis for the suspension of civil proceedings'.

At the same time, the law stipulates that
mediation in civil cases must be completed no
later than 30 calendar days from the date of
conclusion of the mediation agreement.

When the application request for mediation
by the judge of the first instance or appellate court
may suspend the proceedings, in accordance to
a period not exceeding ten working days. For
mediation in the trial court a case is transferred
to another judge. At the request of the parties,
mediation can be done by the judge in charge of
the case. For mediation in the appeal instance
court case is transferred, as a rule, one of the
judges of the collective composition of the
court.

There are features of the application of
mediation in criminal proceedings.

Peculiarities of applying mediation
in a criminal proceeding

The Law introduces amendments to the
Criminal Code of the Republic of Kazakhstan,
according to which a person who has committed
a crime of minor or moderate severity (except
for corruption and other crimes against interests
of public service and public administration),
shall be released from criminal liability or
may be released from criminal liability if he
reconciled with the victim, including by way of
mediation and to make amends for the harm to
the victim'.

As the provisions of the law, the application
of mediation procedure is possible only for
criminal cases at the pre-trial stage or in the
trial stages.

However, an agreement on mediation
does not suspend the criminal proceedings and
mediation must be made within the criminal
procedure law, pretrial and trial proceedings.
We believe it is right, as a preventive measure
to the accused may be elected to the arrest and
suspension of criminal proceedings on the basis
of the mediation procedure can complicate and
extend the arrest.

Norms of Criminal - Procedural Code of
the rights of suspects, defendants, victims are
supplemented by the right to reconciliation in

! Code of the Republic of Kazakhstan dated October 31, 2015 Ne 377-V «Code of Civil Procedure of the Republic

of Kazakhstany article 179

I Code of the Republic of Kazakhstan from July 3, 2014 Ne 226 -V «Criminal Code of the Republic of Kazakhstan»

part 1, 2 article 67
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the order of mediation in cases established by
law?.

Conclusion the parties to the agreement on
the settlement of the conflict in order mediation
is the ground for termination of the criminal
case by the agency conducting the criminal
proceedings3.

Upon termination of the mediation carried
out in the framework of civil and criminal
proceedings, the parties must immediately send
an agreement to the court or the prosecution
authority: in the case of signing an agreement
on a conflict, in other cases - a written notice
of termination of mediation specifying the
grounds provided by law.

Settlement procedures in a civil
proceeding

According to the Civil Procedure Code of
the Republic of Kazakhstan there are three
types of conciliation procedures in the new
edition - the first is the «settlement agreement»
as a classic example of a voluntary settlement
of the dispute between the parties; second,
it emerged as an institution in Kazakhstan
recently, in 2011, the «mediation» and the third
«Participatory procedure» with the obligatory
participation of lawyers* .

The settlement agreement as an institution
of dispute settlement in civil proceedings
has been known since time immemorial and
there is no doubt about its necessity for the
participants in the process, especially when the
case of the parties are persons who of relative
relationships, friendly relations (to the dispute),
or in a business partnership, and legal claims
could be met voluntarily. In the conclusion of a
settlement agreement involved: directly by the
parties themselves and their representatives,
as well as the judge who after clarifying the
procedural rights, can offer to the claimant
and the defendant to settle a dispute in the
process of reviewing claims by entering into a
settlement agreement under certain conditions,
not contradicting the current legislation. In this
case, if the parties agree, the court examines the
nature of a settlement agreement on the subject
of legality and validity in order to avoid the
legal rights of each party have been violated, as
well as third parties, and it is a prerequisite for
approval of the settlement agreement by a court
decision. It is important to note two points:

first, that at the conclusion of the settlement
agreement the parties may not change the subject
and the bottom of the dispute (stated claims),
which is possible in the mediation procedure,
and second, that the settlement agreement may
be concluded only in the framework of civil
procedure, i.e. after filing a claim in court and
payment of the state duty in accordance with
the law way and size.

Mediation Institute in the civil process
is much wider than the usual reconciliation.
Classical mediation procedure is conducted with
the participation of the parties to the dispute (or
conflict) by the mediator, that is, a disinterested
third person to be charged with the hope of
resolving the situation. In this case the parties
can not only discuss some issues not related to
the subject matter, but also include items that go
beyond the requirements mentioned in the text
of the settlement agreement in order mediation.
Thus, the parties have the right to change the
subject and cause of action in the conciliation
procedure in order mediation. This is the
privilege of a given category of reconciliation
in civil proceedings [2].

The mediator as a third independent person
who can settle a dispute or a conflict situation
between the parties to the lawsuit with the
help of professional tool, when in private
(confidential) talk with each party finds these
or other circumstances affecting the way out of
difficult situations. In this case, the mediator
does not take any decisions regarding the
situation with respect to the parties; being
completely impartial and neutral, does not give
direct advice to settle the dispute but helps
the parties to find their own way out of this
situation through the art of special tools (skills)
or of mediation competences by properly asking
questions, where each side has itself voiced his
solution to the problem [3; 26].

Mediation can be applied both before filing
a claim in the courts, and after the issuance
and entry into force of the court, including
the stage of execution of judicial acts' This
is another additional plus and advantage of
mediation before the settlement agreement.
Nature mediation allows you to apply it to
different areas and the areas of our lives, and it
may not necessarily be a legal dispute, and any
conflict or a difficult situation for the parties
[4; 163]. As a rule, any legal dispute - is the
unwillingness of the parties to approach the

2 Code of the Republic of Kazakhstan from July 3, 2014 Ne 226 -V «Criminal Code of the Republic of Kazakhstany

article 68, 69, 75

3 Code of the Republic of Kazakhstan from July 3, 2014 Ne 226 -V «Criminal Code of the Republic of Kazakhstany

article 51, 269, 307

4 Code of the Republic of Kazakhstan dated October 31, 2015 Ne 377-V «Code of Civil Procedure of the Republic

of Kazakhstany article 181
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subject of the dispute with the understanding
and sound logic: the one who initiates a lawsuit
- it’s either desperate actions (or inaction) on
the other hand, or someone who pursues the aim
of revenge and unwillingness to lead a normal
dialogue with the opponent, that is always in any
legal dispute, there are moral and psychological
aspects, such as the refusal (rightly or wrongly)
the fulfillment of the obligation, a desire for
revenge or the lack of real opportunities to
negotiate with the other party. Mediation may
not always exhaust the civil dispute. So the
mediator (or conciliator), which has no legal
training, aimed to reconcile the parties, may
miss important aspect - the legal side of the
dispute. In such situations, the conclusion of
an agreement on the settlement of the dispute
by way of mediation may not be approved by
the court as irrelevant to the current legislation
or violates the interests of third parties[5; 67].
Invalid identified by the mediator a true interests
of the parties and non-observed by mediator
performance a mediation agreement risks may
lead, at best way, to the non-fulfillment of the
undertaken obligations by the parties, and at
worst, a new suit that might discredit as well
as the institute of mediation in general, and the
reputation of the mediator. Thus, mediation
can be much wider than the civil process as a
whole, since it does not actually clearly defined
boundaries and stipulates the procedure required
the conclusion of a written agreement between
the disputing or conflict on the settlement of
the conflict (the parties may undergo mediation
procedure, but not to conclude an agreement).
Mediation is applicable if the party is not
sure he can get whatever he wants, or knows
that there are certain circumstances that may
prevent this [6]. If a party knows that he
can in court to recover (get) accruing, if is
naturally there is no alternative questions can
be arisen. In such cases, you must always take
into account the interests of the parties, that
is, all the pros and cons of the situation. This
factor plays an important role in cases where
the parties have deliberately refuse mediation
or settlement agreement, so we are sure that
they are right and are awaiting a judgment in
their favor. Mediation should be the procedure
of plastic (i.e., not limited by strict rules and
conventions), inexpensive in comparison with
court costs, and fast, unlike the procedural
terms of consideration of civil action. Only
when the totality of all these components, it
will be attractive to the parties to the dispute[7].
At present, legislation provides for the rule of
law, according to which a judge may conduct
mediation, respectively, for the parties free of
charge. At the same time, the law provides for
an alternative in choosing a mediator, that is,
if the parties consider that mediation must hold

a professional mediator, that they are willing
to pay, the court will give them some time for
this[8].

The main differences are the use of
participatory procedures in procedural law as
follows:

- the first, talks in a participatory process
can be carried out between the parties with the
mandatory participation of lawyers, ensuring
the validity of all claims of a possible agreement
on the settlement of the dispute;

- second, the whole procedure takes place
without the participation of the judge hearing the
civil case, and without outside influence anyone
to make a decision by the parties to conclude
an agreement by way of negotiations between
lawyers as the representatives of the plaintiff
and the defendant, or the dispute between them
with respect to any law;

- third, and most importantly,
Participatory procedure can be used by lawyers
outside the court, after organizing civil dispute,
that is, without bringing an action in the courts
without payment of state fees and such analog
methods has not be applied before in the practice
of Kazakhstan’s legislation was not earlier.

Conducting  participatory ~ procedures
attorneys in the interests of principals without
bringing an action in court, that is, without
paying the state fee, no longer walking on
the courts, without tremendously wasted time
and nerves, without loss of trust and broken
kinship, friendship and business relationship
between the parties to the dispute as the
opponents. It must be a powerful tool in the
arsenal of lawyers for alternative settlement
of civil disputes. If the signatories of the
agreement in order participatory procedures
will not fulfill its obligations, the law provides
the procedure as enforcement and summary
(written) production (without calling the parties
to the court with a reduced period of up to one
month of the application), which is a guarantee
of performance made by the parties on the
commitments that have been achieved as a
result of negotiations between lawyers.

During the conciliation proceedings in
criminal and civil proceedings it must be guided
not by avoiding from the responsibility of guilty
or the opposite side, but for the injured party, or
the extent to which the victim will feel safe in
this country. Perhaps it makes sense to introduce
a special conciliation procedure in criminal
proceedings with the obligatory participation
of the lawyers, similar participatory procedure
in civil proceedings (or provide conducting
participatory ~ procedures -  negotiations
between the lawyers in criminal proceedings
in a criminal case) with the establishment of
special procedural term for the procedure. For
example, if a lawyer representing the interests
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of the injured party, insists on the inevitability
of punishment, the lawyer of the suspect (or
accused) person will insist on the innocence
of his client. Here is a conflict of interest
between the two lawyers. We need to focus on
the narrative (recovery) approach in criminal
proceedings, where the main actor is the victim,
not a suspect (accused), the social significance

of such an approach would lead to the fact that
each of the lawyers will think: what is more
important to his client (the victim on case) - the
punishment of the suspect (the accused) or the
possibility of repentance and compensation,
and most importantly, safety and absence of
the element of revenge and aggression in the
relationship between criminal actors.
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