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Abstract. The article contains the analysis of the legislation of the Republic of Kazakhstan,
regulating the participation of jurors in consideration of criminal cases, as well as law enforcement
practice in this field. The authors identified current trends related to changes in the jurisdiction
of the court with the participation of jurors. In Kazakhstan the institution of the trial by jury
was established with the adoption of the Law of the Republic of Kazakhstan “On Jurors” dated
January 16, 2006, No. 121. As was argued by N. Shaykenov, it is impossible to build an efficient
economy without the elevation of law and the court. In this regard, after the Republic of Kazakhstan
declared its independence, certain reforms in the legislation were designated. There have been
adopted dozens of new laws, in varying degrees aimed at improving the administration of justice.

At the present time it can be stated that the level of applicability of this institution is relatively
low. This fact is associated with the existing problematic issues both in terms of the objectivity of
the jurors themselves, and in terms of limiting the possibility of taking an impartial decision by
Jjurors under conditions of lack of procedural independence.

Concerning the need to expand the sphere of application of the jury trial in Kazakhstan
pursuant to step 21 of the Nation Plan — 100 concrete steps, it is proposed to base on clear
Jjuridical criteria in determining the category of cases to be considered by jury trials. The article
suggests that the frequent changes in the list of constituent elements of crime are not conducive to
the stable development of the institution of trial by jury as a whole.

On the basis of conducted analysis there were identified some legislative provisions that require
alterations and additions. In particular this concerns certain provisions of the Criminal Procedure
Code of the Republic of Kazakhstan dated July 4, 2014, as well as the previously mentioned Law
“On Jurors”.

In addition, the authors raise questions about the conceptual review of the model of the
court procedure with the participation of jurors. In this sense, it is necessary to study the existing
classical model of jury trial in foreign countries.

AJIKABMJIEPIIH KATBICYBIMEH OTETIH COTTbIH
COTTBLIBIFbIH KEHEUTY MOCEJECIHE KATBICThI

dapyx Paymanyiibl AXMeI:KaHOB

Kaszaxcman Pecnyonukacet 3aynama uHCmumymulHblY KbIIMbICMbIK,
KbLIMbICIbLK, IC-DICYP2I3Y, KbIIMbICIbIK AMKAPY HCIHE COM canapmamacyl
boniminiy Kiwi evlibimu Koismemkepi; Kazaxeman Pecnyonukacel, Acmana K.,
e-mail: f.akhmedzhanov@adilet.gov.kz

Jduna Myxrapkbi3bl bip:kanoBa

Hasapbaes ynusepcumemi [ yManumapivlx dcane aneymemmix

svLabImoap mexkmebiniy « Cascammany JHcane XanblKapanblk KamolHACMap»
mamanovizvinbly 1-kype macucmpanmel,; Kazaxeman Pecnybnuxacel, Acmana k.,
e-mail: dina.birzhanova@nu.edu.kz

Tyiin co3dep: commplnbi; amqa6wzep ANKACHL; KbLIMbICIbIK icmepoiy Kamezopusiapol;
KbLIMbICIBIK IC-HCYPRI3VWINIK 3aHHAMA, YKIM, iWKI CeHIM,; 6elumapanmulivlK, apaniac yiel.
Aunomayun. Maxkanada KbiimbicmelK — icmepli  Kapayea — JcaHe  OoCbl  Ccanadadvl
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KYKbIKKOIOAHYWbIIbIK — madicipubenepee  ankabunep — aikacbiHbly —KAMbICYbIH — pemmeumin
Kazaxcman Pecnybonukacvlnoly 3ayHamacsl mandanean. Ankabunep ankacvl KamvlCamuli cOm
COMMbLIbLIZLIHBIH 032ePYiMeH Oatiianvlcmbl 03ekmi ypoicmepoi anvikmay. Kasaxkcmanoa ankadbunep
uncmumymot 2006 sacvinvt 16 kaymapoa «Ankadbunep mypanory KP Nel21 3ayvinviy Kadvlioanyvl
apkwlnbl Kypuinovl. H.Illaiikenoemuly anumyviHuia, KYKblK neH COmMmbl Komepmeneyciz muimoi
9KOHOMUKAHbL KYpy MymKin emec. Ocvlean opaii KP-nviy Tayencizoik anyvimen amanean pegop-
Manap 3a4Hamaca Kepinic manmol. OO0l COMMblL Hcy3e2e AcCblpyobl dHcemindipyze 6aulmmanan
OHOARAH JHCAHA 3aHOAP KAOLLIOAHObL.

Kaszipei mayoa amanean uncmumymmoly madxcipubede aumapivlKmai memeH OeHeelioe
Konoauvlnyoa. Amanean MmaH-dicail ankabuniepoiy o30epiHiy o00vekmusminicine Kamvlcmol
Maceneniepmet e, COHbIMeH Dipee ankadbuniepoiy npoyeccyanlovlk 0epoecciziik sHcagoatiblHoa beli-
mapan wewim Kaowvlioay MyMKiHOI2IH wekmeymen oe 06atianblcmol.

Kazakcmanoa ankabunep comuln KON0aHy ascvlH KeHeumy Kaxcemminicine Kamvicmvl ¥im
arcocnapwinviy 100 Kadameinwiy 2 1-Kadamein OpelHOAY YUlin arkabuiep comvinbly KapayblHa Hca-
mamoil icmepoiy Kame2opusilapbli aHblKmay Ke3iHoe mycCiHikmi 3ayu Kpumepuiiiepee He2iz0eny
YCbIHBLLAObL. ANKAOUIEp COMBIHBIY COMMbLIBIRbL JHCUL 032ePiN OMBIPYbL HCATNDL ANKAOULED COMb]
UHCMUMYMbIHBIY MYPAKMbL 0AMYbIHA Cenmicin muzizoetioi 0eceH KO3Kapac amansvin omeoi.

Maxanaoa sucypeizineen manoay He2izinoe e3z2epicmep MeH MOIIKMbIPYIap eHeizyoi manian
ememiH 3ayHaManbly Ketloip epescenepi anblkmaiowvl. Kexeuwe moxmanap 6oncax, onap: KP 2014
arcvLnebl 4 wiinoeoeei Kviimbicmuik-npoyecmik KOOEKCIHIH HCaHe Hco2apbloa amanean « Aikaounep
mypanvly KP 3anvinuly Oipnewe Hopmanapbi.

Ooan bGenex, aemopiap anKabuiepoiy KamvlCybIMeH Omemin cOm OHOIPICIHIY YIICiH
MYACLIPLIMOAMANBIK KAUMA Kapay macenenepine 0e moxkmanvin oemken. byn opatioa, wiem enoep-
0e KONOAHbLIAMbIH anKabuiep COmulHblY KIACCUKALIK YAICIH 3epmmey Kaxicem.

K BOITPOCY O PACHHUPEHMHU NNOJACYAHOCTHU CYIA
C YYHACTHUEM IIPUCAKHBIX 3ACEJJATEJIEN

AxmemxanoB ®apyx Paymanyiabl

Mnaowuil Hayunblil cOmMpPYOHUK 0MOeNd Y20l08HO20, Y20L08HO-NPOYECCYATbHOZO,
V20108HO-UCHOTHUMETLHOZ0 3AKOHOOAMENbCMEA U CYOeOHOU IKCHEPMU3bL
Hucemumyma 3axonooamenvemea Pecnyonuku Kazaxeman, Pecnyonuxa Kazaxcman,
2. Acmana, e-mail: f.akhmedzhanov@adilet.gov.kz

bup:xanoBa /luna MyxTapKpI3bl

Maeucmpanm 1 kypca cneyuanvnocmu «Ilonumonozaust u MexscoyHapoOHvle OMHOUEHUSLY
LIxonvl eymanumaphwix u coyuanvhlx Hayk Hazapbaes ynusepcumema;

Pecnybonuxa Kaszaxcman, 2. Acmana, e-mail: dina.birzhanova@nu.edu.kz

Knrouegvie cnoea: noocyoHocmvs, NpUCAdCHbIE 3dce0ament;, Kame2opus Y20l08HbIX O0eJl;
V20JI0BHO-NPOYECCydlbHOe 3aKOHOO0amelbCmeo, Npueosop, GHYympeHHee YobedcoeHue, Oecnpu-
CMpPACMHOCMb, CMEUAHHAS MOOEb.

Annomayusn. Cmamos cooepxcum ananus 3akoHooamenvcmea Pecnyonuxu Kazaxcman, pe-
2lIamMeHmupyouje20 yuacmue npPUCAICHbuIX 3aceoameieli 8 pacCMOMpPeHUU Y20108HbIX 0ell, a MAaK-
JHce NPABoONPUMEHUMENbHOU NPAKMUKU 8 OAHHOU 001acmu. Bvlsgienvl akmyanivHvle meHoeHyuu,
CBA3AHHbIE C UBMEHeHUeM NOOCYOHOCIU CYOa ¢ yYaAcmuem NPUCAHCHBIX. MHCmunym npucsiCcHulx
6 Kazaxcmane 6vin cozoan npunusmuem 3axona PK «O npucsoicnvix 3acedamensxy om 16 ausaps
2006 cooa Nel2l. Kax ymeepocoan H. [llaiikernos, Oe3 6036bluieruss npasa u cyoa He8O3MONCHO
nocmpoerue 3¢hghexmueroii skoHomuxu. B smou céasu ¢ oopemenuem Hezasucumocmu PK 6viiu
0003HaYeHbl yKazaHuvle pedhopmul 8 3aKoHoOamenvcmee. bvlnu npunamel decimKku HOBbIX 3aKO-
HO8, 8 MOLL U UHOLL CIMeneHU HaNpageHHbIX Hd CO8EPUIEHCTNB08AHUE OMNPABIEHUs NPABOCYOUSL.

Ha oannviii momenm mModcHo KOHCMamuposams 00CMAamoyHo HU3KUL YPOBeHb NPUMEHAeMO-
cmu 0aHHO020 uncmumyma. JlanHoe o6cmoamenbcmeo CeA3vl8aemcsi ¢ UMEIOWUMUCS NPODTIeMHbI-
MU BONPOCAMU KAK 8 YACTU 00BEKMUBHOCIU CAMUX NPUCSICHBIX, MAK U 8 YACMU 02PAHUYEHUSL 803~
MOJNCHOCIU NPUHATNUS NPUCAHNCHBIMU OECRPUCMPACMHO20 PeUeHUsl 8 YCILOBUIX NPOYECCYATbHOU
HecamocmosmenbHOCHIU.

B uacmu neobxooumocmu pacwupenus obracmu npumerenus cyoa NPUCsdNiCHuIX 3aceoamerel
6 Kazaxcmane 60 ucnonnenue 21 waea Ilnana nayuu — 100 koHkpemHvIX waco8 npeonazaemcs
OCHOBbIBAMbCS HA NOHAMHBIX IOPUOUUECKUX KPUMEPUSX NPU onpeoesieHuu Kame2opuu 0e, noocyo-
HbIX CYOamM NPUCANCHBIX. Boickasvieaemes no3uyus 0 mom, Ymo yacmoe usmeHenue nepeus noo-
CYOHBIX COCMABOG He CNOCODCMEYen CIMAaOUIbHOMY PA38UMUI0 UHCTUMYMA NPUCANCHBIX 8 YETOM.
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B cmamve na ocnoge npogedenno2o aHanu3a 6viAe1eHbl HeKOMopble NONONCEHUSA 3AKOHO0A-
menvcmea, mpebyrowue gHecenus UsMeHeHuti U 0onoanenutl. B uacmmocmu, smo kacaemcs me-
Komopwvix Hopm Yzonoeno-npoyeccyanvrozo kooekca PK om 4 uiona 2014 200a, a makaice parnee
yrasannoeo 3axona PK «O npucschbix 3acedamensxy.

Kpome mozo, asmopamu cmasamcs 60npocvl KOHYenmyaibHo20 nepecmompa mMooeiu cyoo-
npou3eo0Cmea ¢ yuacmuem NPUCANCHbIX 3acedamenell. B smom cmvicie Heobxooumo usyyeHue
cywecmeyiowjetl 8 3apyOedCcHbIX CIMPAHax Kiaccudeckou Mooenu cyoa NPUCANCHBIX.

The institution of the trial by jury represents
an important guarantee of the protection of
human rights and freedoms. At the same time,
the jury trial is an attribute of a democratic
society that respects the rights of a free citizen.
“The jury teaches each man not to retreat
from responsibility for his own actions...”
wrote Alexis de Tocqueville [1, p. 448]. In
this context, the task to expand the sphere of
application of the jury trial, indicated in step
21 of the Nation Plan — 100 concrete steps by
the President of the Republic of Kazakhstan
N.A. Nazarbayev, appears to be one of the
priority areas of improving the criminal
procedure legislation of the Republic of
Kazakhstan [2].

Since the institution of jurors in Kazakhstan
entered into force on January 1, 2007, its
jurisdiction has undergone significant changes.
The first jury trial took place in Petropavlovsk
on February 12, 2007. From that moment until
the end of 2015 the courts with the participation
of jurors reviewed a total of 1314 criminal
cases.

In recent years we observe a significant
decrease in the number of criminal cases
considered by jury. So, in 2014 the number of
criminal cases considered by jury trial declined
by 67.2% in comparison with 2013 (65 vs.
198). With the sentencing were considered 64
cases against 121 persons (190 cases against
322 persons); acquitted 3 persons (33).In 2015
the number of criminal cases considered by
jury trial was reduced by another 35.4% (42 vs.
65). With the sentencing were considered 42
cases against 61 persons (64 cases against 121
persons). 2 persons were acquitted (3)!. It should
be noted that this trend does not correspond with
the taken in the country direction to expand the
scope of the jury.

At present, cases that fall within the
jurisdiction of courts with the participation
of jurors include crimes, for which the death
penalty or life imprisonment is prescribed;
the cases also include crimes provided for by
part 3 of Article 125 (aggravated kidnapping),
part 4 of Article 128 (aggravated human
trafficking), part 5 of Article 132 (involvement
of minor in the criminal activity of criminal

group), part 4 of Article 135 (aggravated
trafficking in relation of minors) (Article 631
of the Criminal Procedure Code). It is worth
noting that with entry into force from January
1, 2016, the mentioned constituent elements of
crime supplemented part 1 of Article 631 of the
Criminal Procedure Code, in accordance with
the Law of the Republic of Kazakhstan dated
October 31, 2016.

At the same time, clause 1 of Article 631 of
the Criminal Procedure Code as an exception
contains an exhaustive list of constituent
elements of crime, the cases about which
cannot be considered by the court with jurors.
With the decision of legislators the list includes
such criminal cases as infringement upon the
foundations of the constitutional order and state
security, terrorism, illicit drug trafficking and
some other offences.

Analyzing the legislator’s position on the
formation of case categories falling within the
jurisdiction the jury trial, it should be noted that
a clear juridical criterion in distinguishing one
constituent element of crime from the other is
absent. In this context, it is proposed to form
a single coherent approach to the definition of
the categories of criminal offenses, the cases
about which can be considered by the court
with the participation of jurors. Jurisdiction
should be based on a clear juridical criterion,
without numerous exceptions, as it is today. It
appears that the frequent changes in the list of
constituent elements of crime are not conducive
to the stable development of the institution of
trial by jury as a whole.

In general, the current jurisdiction does not
allow the jury trial to ensure the realization of
such an important objective as the participation
of people in the administration of justice.
However, we assume premature the question on
the inclusion into the jurisdiction of jury cases of
crimes against the constitutional order and state
security, peace and security of mankind, that is
often speculated by some experts, because by
virtue of the relatively short period of existence
of this institution in Kazakhstan, there has not
been formed appropriate level of legal culture
necessary for this category. This issue requires
further scrutiny.

! Statistical data of the Supreme Court of the RK. Source: http://service.pravstat.kz/- portal of The Committee for
Legal statistics and special accounts of the Prosecutor General s office of the RK
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In concordance with the previously
mentioned step 21 of the Nation Plan, there
is need for raising a question on determining
the categories of cases that will be mandatory
under the participation of jurors. We should
note that in the national Criminal Procedure
Code such methods of legal regulation have
already been used. For instance, Article 67
of the Criminal Procedure Code regulates the
cases of compulsory participation of the lawyer
in the criminal proceedings. Clause 1 of Article
337 of the Criminal Procedure Code requires
mandatory participation of the prosecutor as
a public prosecutor in the main trial with the
exception of private prosecution cases.

Along with the determination of categories
of cases with the compulsory jurisdiction to the
jury trial, it is necessary to study the issue of
revision of the court selection procedure. The
jury trial should not be considered as one of the
alternatives to the court composition, which
may or may not be chosen by the defendant’s
petition. The jury trial must become the only
form of court procedure at a certain category of
cases [3, p. 9].

Today much criticism raises the question
on the frequent cassation of an acquitting
concerning cases considered by the courts with
the participation of jurors. As a consequence, it
is proposed to introduce a ban on the cassation
of an acquitting, considering the verdict of the
jury final and conclusive.

In accordance with the criminal procedure

legislation of the Republic of Kazakhstan, as a
general rule, both convictions and acquittals,
passed by the first-instance court on a particular
case, may be subject to cancellation in The
Court of Appeal. The Criminal Procedure
Code of the Republic of Kazakhstan provides
such grounds for reversal of a criminal case
as the one-sidedness and incompleteness of
the court investigation; inconsistency of the
court conclusions outlined in the judgment
and resolution with the actual facts of the case;
substantial violation of the criminal procedure
law; incorrect application of the criminal law;
inconsistency of severity of penalty of crime
with the identity of convicted person (Article
433 of the Criminal Procedure Code of the
Republic of Kazakhstan).

The probability of emergence of the above
discussed circumstances in the course of
criminal proceedings does not work towards
protection of the rights, freedoms and legitimate
interests of parties of the criminal proceedings.
Moreover, the introduction of a legislative ban
on the review and the subsequent cassation
of the acquittal verdict of the court with the
participation of jurors will create serious
prerequisites for rendering of unfair final
decisions, what contradicts the objectives of
the criminal proceedings, enshrined in Article
8 of the Criminal Procedure Code. The rights
of offended party will not be protected as well,
since they will not be able to appeal to a higher
court on grounds of disagreement with the
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decision of the first-instance court. Taking the
foregoing into account, such approach appears
to be not only inexpedient but also violating
the constitutional right of the offended for the
judicial protection of their rights and freedoms.

Alongside with that, taking into account the
presence of special procedure of cases on jury
trial in the Criminal Procedure Code, there are
some regulated exemptions from the general
provisions. In particular, the acquittal or court
decision on termination of criminal case cannot
be cancelled under cassational procedure.
Meanwhile, the revision of the conviction
under cassational procedure is allowed, but on
condition that it is not associated with a possible
further deterioration of the situation of the
convicted person (Article 666 of the Criminal
Procedure Code). Therefore, certain legal
safeguards are created to ensure the stability of
the verdicts handed down by the courts with the
participation of jurors.

It should be noted that the Criminal
Procedure Code lays down the possibility of
cassation of an acquitting handed down by the
jury trial, but this should not be used by the
prosecution with the aim to achieve a favorable
conviction. Practice shows that in order to
cancel unfavorable decision the prosecution
uses various ways and means, sometimes even
not corresponding to the law.

Very often, as a basis are used specified
violations that affected or could have affected
the court decision, in particular, irregularities
in the formation of the jury (Article 662 of the
Criminal Procedure Code). In the meantime,
the Criminal Procedure Code does not contain
an exhaustive list of irregularities. This vague
wording results in its different interpretations.
For example, in the way of such violations,
public prosecutors indicate a potential juror’s
non-disclosure of information about criminal
conviction of his close relatives.

The Law of the Republic of Kazakhstan
“On Jurors” does not provide the requirement
for potential jurors of inadmissibility of
outstanding or unexpunged conviction of close
relatives, stating only the candidate’s absence
of prior conviction (Article 10 of the Law).
Therefore, the information on convictions of
close relatives in terms of the current legislation
is not essential in the formation of the jury, and,
as a consequence, cannot be used as a reason to
cancel the acquittal.

Taking into consideration a possible biased
attitude to the law enforcement authorities by
a juror due to conviction of his close relatives,
the practice of cassation of an acquitting on
the considered base seems appropriate. In this
case, in order to avoid gaps in the legislation of
the jury trial, it is necessary to amend the sub-
clause 2) of clause 1 of Article 10 of the Law

“On Jurors”, and to present it as follows:

“2) having outstanding conviction or
conviction that is not expunged, as well as
close relatives having outstanding conviction
or conviction that is not expunged;”

Upon that, it is essential to bring all related
provisions contained herein and in the Criminal
Procedure Code in line with the new amendment.
Persons belonging to close relatives are stated in
sub-clause 13) of clause of Article 1 of the Code
of the Republic of Kazakhstan “On Marriage
(Matrimony) and Family.” Thus, firstly, there
will be excluded the factor of possible bias of a
juror towards prosecution, and, secondly, there
will be eliminated the practice of cassation
of an acquitting on the considered grounds,
because the fact on convictions of close
relatives will be determined early at the stage of
jury selection. In its turn, this will deprive the
public prosecution the possibility of invoking
illegality of judgment on such a base with the
aim to cancel an unfavorable decision of the
jury trial.

Besides, there is a need to amend Chapter 7
of the Criminal Procedure Code of the Republic
of Kazakhstan. Due to the fact that the jurors
are the persons, together with the judge directly
administering justice, it is essential to consider
the question on inclusion in Chapter 7 of the
Criminal Procedure Code a new article “The
Juror”. In this article, by analogy with the
other parties of the criminal proceedings, it is
necessary to enshrine the legal status of a juror,
his role, as well as principles of his activity
in the course of administration of justice. It
should be noted that this measure would ensure
the unity of the statutory concept of Chapter
7 of the Criminal Procedure Code as well as
enhance the status of a juror in the framework
of criminal proceedings.

Quite controversial is the position about the
inadmissibility of posing questions to the jury,
which require them legal assessment of the crime
committed by defendant, criminal qualification
of his actions. It is worth noting that jurors often
do not have specialized legal knowledge, and
as a result in the decision they are guided by
conscience and inner conviction. We suppose
that in the conditions of Kazakhstan’s mixed
model of the jury trial, when the professional
judge is with the jury when decision-making,
to draw a clear line between the categories of
the discussed facts is very difficult. We consider
just fear of some experts that under the mixed
board, the presiding judge in chambers may
inadvertently or deliberately put pressure on
jurors.

In accordance with clause 2 of Article 654
of the Criminal Procedure Code of the Republic
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of Kazakhstan among the three main questions
(Is it proved that the act took place? Is it proved
that this act is committed by the defendant? Is
the defendant guilty of committing the act?)
the judge may ask the jury specific questions
about circumstances that increase or decrease
the degree of guilt or change its nature, entail
the release of the defendant from liability. To
fill gaps in the jurors’ legal knowledge, the
Criminal Procedure Code gives the judge the
right to give explanations on ambiguities arising
in connection with the raised issues (clause 2 of
Article 656). In our view, it is at this stage that
the judge may fracture the fine line between
explaining the law and putting pressure. In this
regard, we assume it necessary to include in
Article 656 of the Criminal Procedure Code a
clause that contains a direct prohibition to the
judge to discuss the evidence or to express his
own opinion on the issues raised; and present
this clause as follows:

“2-1. The judge may not give a legal
assessment to evidence provided by the
prosecution and defense, as well as express his
own opinion when giving explanations to the
jury on questions raised.”

In this way, statutory will be excluded the

possibility of the judge to influence the jury
with the aim to form their prejudices, thereby
ensuring the impartiality of the jury.

Summing up the analysis of the legislation
on the jury trial and its practical application,
we note that there are a variety of problematic
issues that require a systematic approach in
order to solve them. At the same time, the need
to improve this institution in terms of changes
in specific procedures may in the long term raise
the question on the transition from the mixed to
the classical model of the jury trial, as is already
customary in many countries worldwide
successfully applying this institution.

Thus, further improvement of the institution
of the trial by jury will allow Kazakhstan to
achieve the following positive results:

1) the growth of confidence of citizens in
the judicial system as a whole;

2) strengthening of public control over the
observance of the rights and freedoms of the
individual in criminal proceedings;

3) improvement of the quality of pretrial
investigation, the prosecutor’s supervision and
qualified legal aid,

4) development of legal awareness and
legal literacy of the population, and others.
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Ilo ycnosuam KoHKypca cpedu cmyoeHnnos u Moiooblx Y4eHbIX N0 60NPOCAM
npoeeoenus peghopmul no nepepacnpedeenHuro ROJTHOMOUUIL MeXHCOY
6emMeAMU 20CYOapCMEEHHOI 6]1ACMU NYOJIUKYEm s Icce nodedumens:

Nabuna Bukropus Oserosua,
oupexmop wpuduueckou upmol « UKy,

mazucmpanm 1-20 Kypca Haquo—ne()aeoeuquKozo Hanpaeienus

Yuusepcumema « KA3I'FOY »

BHECEHUWE UBMEHEHU U TONMOJJHEHUM
B KOHCTUTYIIUIO PECIIYBJIIMKU KA3BAXCTAH:
BbI3OBbI BPEMEHHU

C MomeHTa O(UIIMAIEHOTO OITyOIMKOBA-
HUS MIPOEKTA IMpelaraeMblx rnomnpasok B Kon-
crutyuuto Pecrybnuku Kazaxcran BCio cTpany
OXBAaTHJIN MAacCOBBIE OOCYXKICHHUS TPATYLINX
W3MEHEHUH Ha CaMbIX pasHbIX YPOBHSIX. JTO
SBJICHUE BIIOJHE OOBSICHUMO, B TOM YHCIE H
C TMO3UIMH TOTO, YTO B COOTBETCTBHUHU C TI.l
n.2 ct.7 3akona Pecnyomuku Kazaxcran «O
npaBoBbIX akTtax» [1] Koncturynus Pecry6nu-
ku KazaxcTaH OTHOCHUTCSI K OCHOBHBIM HOpMa-
TUBHBIM TIpaBOBBIM akTaMm. ClieloBareNnbHo,
BCE HOPMAaTHBHBIE IPABOBBIE aKTHI, KOTOpHIE
MPUHATO OTHOCHUTH K NPOU3BOIHBIM HE JOJIXK-
HBl TPOTHBOpeunTh KoHCTUTYIMM, 1a0bl He
co3JaBarh MPOOJIEMbl KOJTM3UOHHOTO TOPSI-
ka. Oco3HaBasi BCIO BAKHOCTb T€X U3MEHEHUIA,
KOTOPBIM MOXKET OBbITh MOIBEPTHYTA JIEHCTBYIO-
mas KoHCTUTYIHS, MBI HE MOXKEM OCTaBaTbCs
B TIOJIO)KCHHM CTOPOHHUX HaOmromarenei, HO
MOXEM M JIOJKHBI TPOSIBUTH CBOIO ITPABOBYIO
MO3UIMI0O U TPAXAAHCKYIO WHUIMATHBY, 4TO,
1o OOIICTIPUHATOMY MHEHHIO, CIIOXKHUBILEMYCS
B IOPUIMYECKON HayKe, OyJeT CroCOOCTBOBATH
TOBBIIIEHUIO YPOBHS JIEMOKpPAaTHM B HaIleM
o01ecTse.

CrnenyeTr moHUMaTh, YTO U3MEHEHHUS, cop-
MYJIMPOBaHHBIE B IPOEKTE 3aKoHa «O BHECEHUU
n3MeHeHu u ponosHeHuid B KoHcTuTyumio
Pecny6nuku Kazaxcran» UMerOT JaBHHE Mpe-
MOCBUIKH, TPABUJIBHOE MOHWMaHHE KOTOPBIX
BO3MOYKHO TOJIBKO TIPU YCJIIOBUHU KOMITJIEKCHOTO
MoJX0/a K U3y4eHHIO JaHHOTO Borpoca [2].

[TpoBozst HcTOpUYECKHE MTAapaJUIeIH C HIHE
neiictBytomieit Koncrurynueit Pecyonuku Ka-
3axcraH, npunsaToi 30-ro aBrycra 1995 rona Ha
pecnyonukanckoM pedepenayme [3] Hemb3s He
OTMETHUTH BBICOKUH YPOBEHb CONMPUYACTHOCTHU
Ka3axCTaHCKOTO O0IecTBa K Mpoleccy MpuHs-
TUSL JTOKyMEHTa, BaXHOCTh KOTOPOTO CIIOKHO
nepeoneHuTs. Toraa, B xone paboThl Haa Npo-
eKToM KOHCTUTYIIHH COCTOSIIOCH OKOJIO TPHU-
AT TPEX THICAY KOJUIEKTUBHBIX 0OCYKICHHUN
U B HUX MPUHSJIM y4acTue Oosee Tpex MUILIIH-
OHOB 4eJOBeK. B xome 3Toii KpynHOMaciTad-
HOUW paboTel ObTO BHeceHO modTd 30 ThICSY
3aMEYaHUN U MPEUIOKEHUH, a TEKCT 55 craren
nperepnen 1100 nmonpaBok u gonosnHeHui [4].

Pesynbrarel 3TON TMIOAOTBOPHONM pabOTHI TO-
3BOJISITM HaM JI0 HEIAaBHETO BPEMEHHU BIIOJIHE
3¢ (}EeKTUBHO HWCIIONB30BaTh MONOKeHUss KoH-
CTUTYLIMM B Ka4yeCTBE pPE3YJIbTATUBHOIO HH-
CTpYMEHTA JJIsl IPABOBOTO PETYINPOBAHUS Pa3-
JUYHBIX cep KU3HEAEATEIbHOCTH 00IIeCTBa.

OnHaxko, Halle OTHOCHTEIBHO MOJIOJ0€, HO
JMHAMUYHO pa3BUBAIOIIEECs TOCyIapcTBO, CO-
OTBETCTBYS TEHICHLUSAM MOJUTUYECKOH, KO-
HOMHUYECKOM M COLMAIbHOW JKU3HU OOIIecTBa
OBUIO MOCTABJIECHO JIUIIOM K JIMIy K BBI30BaM
BpemeHu. [nmaBa rocynapctBa, H.A. Ha3zap0a-
€B, UMEIOMIMK pPEenmyTaruo MYIpOro U Jajb-
HOBHJIHOTO TIOJUTHKA, CYMEBIIETO BBICTPO-
UTh JIOJTOCPOYHBIE MAPTHEPCKHE OTHOLICHHUS
C MHPOBBIM COOOILECTBOM, KaK HHUKTO WHOU
yMEEeT MpPaBHJIBHO OIpPENeNATh BEKTOp HEoO-
XonuMoro passutus. 26-ro susaps 2017 ronma
B 3¢upe pecrnyOIUKaHCKUX TEJIEeKaHAIOB Mpo-
3By4alIo crienuanbHoe oopamenue Jiugepa Ha-
un. [T1aBHBIM 00pa3oM OHO Kacalloch BOIPO-
ca 0 TiepepacupeeIeHUN OTHOMOYHH MEXIY
BeTBsIMH Bi1acTH. [1o ero MHeHU10, HEOOXOIUMO
oCcnabuTh BEPTUKAIb TMPE3UICHTCKOW BIACTU
MOCPE/ICTBOM TIepe/iaud TOJTHOMOUYHMI TMpaBH-
TEJNILCTBY WM TapnameHty. [Ipu stom ObLIO
OTMEUEHO, YTO YCHJIEHHE POJIM MapiaMeHTa B
(dhopMupoOBaHNN KaOWHETa MUHHUCTPOB MOBBI-
CUT OTBETCTBEHHOCTh NapiiaMeHTa Iepes Je-
MyTaTCKUM KOPITYCOM, T.K. HapTHsl, KOTOpas 1o-
O0eauT Ha MapJaMEeHTCKUX BbIOOpaX, MOIYYUT
BO3MO)XHOCTh OKa3bIBaTh PEIIAIOIIee BIMSIHHUE
Ha (OpMUpPOBaHHE MTPABUTENHCTBA [5].

[To muennro Ilpesunenrta, pedopmupona-
Hue KOHCTUTYIIMU TOKHO PEIIUTh TPU OCHOB-
HBIE 33/1a4d: CO3/1aTh 3aMac yCTOMYUBOCTH I10-
JUTUYECKON CUCTEMbI HA MHOTHE TOJIbI BIIEPES;
NOBBICUTH poiib [IpaButenscTBa u [lapaamenra
C LIeJbI0 BBIPAaOOTKH Hambonee 3¢dekTuBHOrO
MeXaHH3Ma OTBETa Ha COBPEMEHHBIE BBI3OBBI;
MpUOIH3UTH HAC K TIOCTPOCHHIO O0Jiee COBEp-
IIEHHOW MOJIENH TOCYJapCTBEHHOTO YCTpPOW-
ctBa [6]. [Ipu 3TOM, MBI CO3HATEIBHO YXOAUM
OT TPAKTUKU «KOTMPOBAHMS» YbEro Obl TO HU
OBLIO OTBITA, T.K. 32 BCIO UCTOPHUIO CYIIECTBO-
BaHUsI YEJIOBEUECTBA €lle HUKOMY HE Yy/Iajoch
n300pecTH YHUBEPCATBHYIO MOJEINb MOCTpOe-
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HUS TOCY/IapCTBa.

Ecnu npoananusuposars HEKOTOpble KoH-
CTUTYLIMHU PAa3BUTBIX CTPAH, TO HECIIOKHO IPU-
WTH K BBIBOAY O TOM, uT0 KoHcTuTynus Pecny-
6mmku Kazaxcran siBisieTcst OTHOU 13 Hanboee
COBEpLICHHBIX, KaK C MO3UIHUU IOPUIUUECKON
TEXHUKH, TaK U TIO COJEPKAHUIO.

B MupoBo#i IpakTUKe IPUHATO CUUTATH OJ1-
HOM 13 Haubosee coBepiieHHbIX KoHcTHTy MO
CIIIA, xotopas 3a 229 jieT CBOEro CylIeCTBO-
BaHUs Ipereprena Bcero 26 nonpasok [7]. Kak
BepHO orMmetua ['epman IlIBapu, Asisronuincs
npogeccopoM AMEPUKAHCKOTO YHUBEPCUTETA:
«Koncturynuonnoe 3akononarensctso CIIIA
HE COJICPKUTCS TMOJTHOCTHIO B 34-X MepBOHA-
YJaJIbHBIX CTaThsIX W THompaBkax. Ero mMoxHO
HAWTH TOJIBKO B COBOKYIHOCTH 1outu 540 To-
MOB pellleHui, NpuHAThIX BepxoBHbiM Cynom
CIOA (Supreme Court) Gonee yeM 3a JBa CTO-
netus» [8].

Takum 00pazoM, OHUM W3 TPUHIMITNAAIb-
HO HOBBIX IIOJIXOJIOB B X0Ji¢ paOOThI HaJ Ipo-
€KTOM U3MeHeHU KOHCTUTYIIMH T0JKEH CTaTh
OTKa3 OT IONBITKA MCUEPIBIBAIOLIE U UMIIEPA-
TUBHO O0O3HAYUTh KpPYyT IOJHOMOYUMH, KOTO-
peIM OyzeT obnajmarh Kakaas U3 BETBEH Bia-
CTH mocie nepepacnpezaenenus. Koncruryuus,
OCTaBasICh INIABHBIM 3aKOHOM TOCYyIapcTBa, HE
JOJDKHA OBITh W3JIMIIHE KOHKPETH3WPOBaHA,
T.K. C 3TOM (PyHKIMEW YCIEUIHO CHPABIAIOTCS
VHbIE OCHOBHBIE U [TPOU3BOAHBIE HOPMATUBHbBIE
IIPABOBbIE AKTHI.

ITonBonst UTOrM CKa3aHHOMY BBIIIIE, HEJIB35I
€Ille pa3 He aKLEHTUPOBAaTb BHUMAHUE HA O4Ye-
PEIHOM 3HAYMMOM BUTKE B UCTOPUH HE3aBUCH-
Moro Kaszaxcrana. YpoBeHb B3anMOIEHCTBUSA
MEXJy OpraHaMu rocyJapCTBEHHOH BIacTH U
IpaXJaHCKUM OOIIECTBOM — MO3BOJIIET TOBO-
PHUTH O MOJIOKUTENBHON TUHAMUKE pOCTa Ipa-
BOCO3HAHUS IpakJaH. Bo3MOXHOCTb OTKPBITO
BBICKa3bIBaTh CBOE MHEHHE U OBITh YCIIbIIIAH-
HBIM, HE3aBHCUMO OT HallUOHAJIBHOCTH, BEPOU-
CIIOBEJIaHUsl, COLUATIBHOIO YPOBHS, T€HAEPHOI
MPUHAAIICKHOCTH U MHBIX (DAaKTOPOB — OJTHO U3
OCHOBHBIX JOCTHXEHHUH, KOTOPOTO Y1aJI0Ch J0-
CTHYb IOCPEICTBOM CO3/IaHUSI HOPM B MHTEpE-
cax obmectBa. [maBHas nenHocts Kazaxcrana
— 370 Hapox Kazaxcrana, B mHTEpecax KOTOpO-
ro JeMCTBYeT 3aKOoHOJaTelb, pedopMHUpys Te
WM MHBIE MPAaBOBbIE HOPMBI. B 3TOM cocrout
NpUHIUNHaIbHOE oTinune KoHcTuTynuu He-
3aBucumoro Kaszaxcrana or Koncturymuu co-
BeTckoro nepuona. Korga-to mpososriamieHue
YeJI0BEKa, ero KU3HH, IPaB U CBOOO] BBICIIMMU
LEHHOCTSIMU — OBLIIO BOCIIPUHSTO C U3BECTHOU
nonel HenmoHnMaHus. HaknaapiBana oTredaTok
COBETCKasl AEUCTBUTEIBHOCTD, KOTZIa rocyaap-
CTBEHHBIN MHTEpec ObLT MmpeBblie Bcero. Tor-
7la, HaM yAaJIOCh IPEO0JIETh COMHEHUS, CBS-
3aHHBIE C NPUHATUEM HOBATOPCKUX IJISI TOTO
BpeMeHH nosiokeHuil. [lonararo, uyto ceronus
Ka3axcran pacnosaraet A0CTaTOYHBIM IIOTEH-
[IUAJIOM BO3MOXXHOCTEH, JUIsl TOTO, YTOOBI IIPO-
BECTH Tpsayiee peopMupoBaHue KaueCTBEH-
HO U C Y4€TOM MHTEPECOB BCErO OOLIECTBA.
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2017 xKpLarbl 6-17 aknmanaarbl ACTaHa K. OTKI3LJITeH MEeMJICKeTTIK
OWIIKTIH TApMaKTapbl APachbIHAA OKIJIETTIKTEpPAl KauTa 001y sKeHiHAeri
JKac FAJBIMIAPABIH Y3IIK HIbIFAPMAaJIapbiHA 0aliKay TypaJibl
AKIIAPATTBIK XABAPJIAMA

Kazaxcman Pecnybnuxacvinely 3aynama uncmumymsel a.oic. 6-17 aknan apanvleblHoa
MeMieKemmik OULIKmiy mapmaKmapel apacvblHoa exiiemmikmepoi Kauma 0eiy dconinoei pegpopma
AHCYPRIZY AACHIHOA CMYOeHMmMeP MeH HCAC ATLIMOAPOblH ApACcbIHOA 6aliKay emKizoi.

Kapusananean batikayea cmyoeHmmepoiy, Ma2UCMpaHmmapobly HCIHe HCAC aNbIMOAPObIH Ma-
PAanvIHAH YH KAmmol.

baiixayoviy maxcamor memnexemmix Ounikmiy mapmakmapuvl apacvblHoa 6Kiiemmikmepoi
Kauma 066y canacblHoagsl DOILIN HCAMKAH HCAHSLIPMYIAP Maceenepi O0tUbIHUA KORAMObIK NIKIPOi
anvikmay. XKac eaneimoap, mazucmpanmmap MeH JHCO2apbl OK) OPbIHOAPLIHGIY CHYyOeHmmepi
OalKkayovly MaKcammol ayoumopusicol 601bln Maodwliaobl.

Convimen, datikayea Kasax cymanumapnvix-3ay ynusepcumeminiy, JIL.H. I'ymunes amuinoazel
Eypasua ynmmuix ynueepcumeminiy, conoaui-ax Kazmymwinyooasvl Kapaganobi IKOHOMUKATBIK
Vuueepcumeminiy cmydenmmepi Men MA2UcCmpanmmapsl Kamulcmbl.

Y30ix acce aemopnapwl a.owc. 24 aknan kyHi 3annama uncmunymuol Maoicinic 3anviH0a emxisineeH
CanmaHammol Mapanammayad WaxKsbipulLiobl.

Baiixaynamuoicenupi botivinuia Keneci sceqimnazoap aHbiKmanobl:

1-opvin — Unvuna Buxkmopus Onezosna, « KA3I'FOY Ynusepcumemin AK 1-kypc macucmpanmot;

2-opvin - Kyzvmenxo Examepuna Ilagnosua, Kazmymuinyooazer Kapaganovi IKoHOMUKAILIK
Vuueepcumeminiy 2- kypc cmyoenmiy

3-opvin - A6oyana Apaineim baxbepeenxuvisol, JLH. [ymunes amwvinoazer Eypasus ynmmulx
VHUBepcumemiHiy 2-Kypc cmyoenmi

Conoaii-ax, xomuccusmen Keieci kamvicywwiiap amanein emmi. Ecenosa /Juana Apoakosua,
Kaneanues Hypoex Haypuvisdaesuu, Cetioumbex Atibap Acvinxanynol u Typeymbaesa [Juana Mapa-
MosHa.

baiixay xopvimuinovicsl Ootivinwia ey y30iK Jcymvlcmap memaekemmix Ounikmiy mapmaxkmapsl
apaceinoa exiiemmikmepoi Kauma 06y Maceie HCOHIHOe2l Hedc 2aNbIMOApOblY Y30IK Wbl2apMaap
JKunazvinoa s'cunakmanovl.

Occe acenimnazvl «KP 3aynama uncmumymoinoiy Kapuwicory Nel(46)-2017 . scypHanvim-
oa, an 2-wi dcane 3-wii opvinoap uenepiniy scymvicmapul H.A. Llatikenoemsi ecke any2a apHani2am
(«LLIatikernos okynapwi») kKoHghepenyus mamepuandapvinviy JKunasvinoa scapuananaoul.

2017 oncvinevt 24 aknan Kyui 0aukayovly OGpivlK KamvlCyWbliapbl 3aHHAMA UHCTUNYHIbL
OUPEKMOPBIHBIH 2PAMOMANAPLI MEH AN2bIC XAMMAapMeH Mapanammainobl, COHOAl-ax, 01aApaa ecmeiik
CHULILIKMAp maowic eminoi.

9.A. CyiiinTaeBa,
KP 3aynama uncmumymol azamammuolk, a3amammslk ic HCypeizy 3aHHAMACHL HCIHE
AmMKapyUWbLIbIK iC HCYP2i3y OONIMIHIY Kildi EbLIIMU KblaMemKepi

NHOOPMAIIMOHHOE COOBIIEHUE
0 KOHKYpCe JIy4YIIMX COYMHEeHNH MOJIOABIX YYeHbIX
10 BONPOCY Nnepepacipe/ieaeHusi MOJTHOMOYUI MeKITy BETBAMH
rocy1apcTBEeHHOI BJACTH, I. AcTaHa, 6-17 ¢peBpans 2017 roga

Hnemumym 3axonodamenscmea Pecnyonuxu Kazaxcman 6 nepuoo ¢ 6 no 17 ¢pespansa m.e. npo-
el KOHKYPC Cpeou MONOObIX YHUeHbIX N0 80NPOCY Nepepacnpeoeieriis NOTHOMOUUL MEXCOY 6emeamMu
eocyoapcmeennoti enacmu. O0vsA6IeHHbIll KOHKYPC NOLYHUUIL HCUBOLU OMKIUK CO CIOPOHbL CIYOEeH-
M08, MASUCMPAHMO8 U MONOObIX VUEHbIX.

Lenvio KOHKYpCa AGIAN0CH blABNEHUE 00U eCMBEHHO20 MHEHUSL NO BONPOCY MEKVYUX Npeoo-
pasosanuil 6 001acmu nepepacnpeoeneHus NOTHOMOYUL MeNCOY 6eMBAMU 20CYOAPCMEEHHOU 61ACTIU.
Lenesoii ayoumopueil KOHKYpca AGIANUCH MOI0Oble YUeHble, MASUCIPAHMbL U CIYOEHMbL 8bICULUX
VUeOHbIX 3a6e0eHuUll.

Taxk, 6 KOHKYpCe npuHsAU yuacmue cnyoeHmul u macucmpanmel Kazaxckoeo cymaHumapHo-opu-
ouueckoeo yHusepcumema, Eepazutickoco nayuonanvnoeo ynusepcumema umenu JIL.H. ['vmunesa, a
maxkace Kapazanounckoeo Sxkonomuueckoeo Ynueepcumema Kaznompebcoiosa.

Asmopul ryuuiux scce ObLiy NPUSIAUEHbL HA TOPHCECMBEHHOE HASPANCOeHUe, KOMOpoe COCMO-
anoce 24 geepans m.e. ¢ Mascunuc 3ane Hnemunmyma 3akoHo0amenscmed.
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1o pe3ynsmamam KOHKYpca Obiiu onpeodeienvl ciedyiowue nobeoumeni:

1-e mecmo — HUnvuna Buxmopus Onecosna, macucmpanm I1-2o xkypca AO «Ynusepcumem
KA3I'HIOY »,

2-e mecmo - Kyzomenko Examepuna Ilaénosna, cmyoenmka 2 kypca Kapazanounckozo Jxono-
muyeckozo Ynueepcumema Kaznompebcorosa;

3-e mecmo - Aboynna Apatineim baxbepaenkwizvl, cmyoenmia 3 Kypca Eépazuiicko2o HAyuoHa b-
Ho2o yHusepcumema umenu JI.H. [ ymunesa.

Taxorce komuccueti Ovi1u ommeyenvl credyiowue yuacmuuku: Ecenosa [Juana Apoaxoena, Kan-
eanues Hypoex Haypuvizbaesuu, Cetioumbex Aiibap Acvinxanynet u Typeymbaesa /Juana Mapamosna.

Ilo umoeam xouxypca camvie ayywue pabomsi 6viiu coopanvl 8 COOpHUKeE TyUUWUX COYUHEHUT
MONOObIX YUEHBIX N0 8ONPOCY NepepacnpedeneHus NOIHOMOYUL MeXCOy 8eMBAMU 20CY0apCMEEHHOU
8nacmu.

Dcce nobedumens 6yoem onyonuxko8ano 6 xcypuaie « Becmuuk Hncmumyma 3axonodamenscmea
PK» Nel (46)-2017 2., a pabomut obraoameneti 2 u 3 mecm — ¢ COopHuKe mamepuanos Koupepenyuu,
noceawennou namamu H.A. [llaiikenosa («Illatikenosckue umenusy).

24 ¢hespana 2017 200a yuacmuuku KOHKYPCA ObLIU HASPANCOEHbI 2PAMOMAMU U O1a200ap-
CMBEHHBIMU NUCbMAMU Oupekmopa MHcmumyma 3aKoHo0amenscmeda, a makdce um Ovliu epyueHsl
namsamHule NOOApKil.

A.A. CyloHTaesa,

MAAOWULL HAYYHDBIL COMPYOHUK OMOEA 2PAHCOAHCKO20,
2PAACOAHCKO-NPOYECCYaAIbHO20 3aKOHOOAMeNbCMEA U UCHOIHUMENbHO20 NPOU3B00CEA
Hncmumyma 3axkonooamenvcmea PK

INFORMATION NOTE
about the competition for the best essay of young scholars

on the redistribution of powers among the branches of government,
Astana, 6-17 February 2017

Institute of Legislation of the Republic of Kazakhstan in the period from 6 to 17 February of
the current year held a competition among young scholars on the issue of redistribution of powers
between branches of government. Competition received a lively response from students, graduates
and young scholars.

The aim of the competition was to identify public opinion on current reforms on the redistribution
of powers between branches of government. The target audience of the competition was young
scholars, graduate students and students of higher educational institutions.

Thus, the students and graduates of the Kazakh Humanitarian Law University, L. N. Gumilyov
Eurasian National University and Karaganda Economic University of Kazpotrebsoyuz took part in
the competition.

Authors of the best essays were invited to the award ceremony, which took place on February 24
of this year in Mazhilis hall of the Institute of Legislation.

The following winners were determined by the results of the competition:

Ist place - Victoria Ilina, 1st year master’s student of «KazHLU University»,

2nd place - Ekaterina Kuzmenko, 2nd year student of the Karaganda Economic University of
Kazpotrebsoyuz;

3rdplace - Araylym Abdullah, 3rd year student of the L.N. Gumilyov Eurasian National University.

Also the Commission honored following participants: Diana Esenova, Nurbek Zhangaliev, Aybar
Seydimbek and Diana Turgumbaeva.

At the end of the competition the best essays were placed in the Collection of the Best Essays of
Young Scholars on the issue of redistribution of powers between branches of government.

The essay of the winner will be published in the Bulletin of the Institute of Legislation of Kazakhstan
Nel (46) -2017, and works of the holders of 2nd and 3d places - in the Collection of materials of the
conference dedicated to the memory of N.A. Shaikenov («Shaykenov readingy).

On February 24, 2017, the participants of the competition were awarded with diplomas and
letters of thanks of the Director of the Institute of Legislation, and they were presented with souvenirs.

A.A. Suyuntayeva,
Junior researcher of civil, civil procedural legislation and executive proceedings department
of the Legislation Institute of the Republic of Kazakhstan
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