Menuuik neci :xoHe dacnarep:
«Kazakcran Pecny0OnrkachiHbIH
3aHHaMa HHCTUTYTE» MM
2006 kbLTIaH 0acTAN HIBIFAABI
KypHangpiH MaTepuaniaapsl
www.iz.adilet.gov.kz
CalThIH/a OPHAIACTBIPBUIFAH
3aH FRUIBIMIAPHI OOMBIHIIA
AMCCepPTALMSIAP/BIH, HETI3I1 FHUIBIMH
HOTHIKEINEPiH XKapusayFa apHalFaH
0achUIBIM/IAP Ti3UTIMIHE SHT131IreH
(KP BFM BFCBK 30.05.2013 .
No894 OyiipbIFsI)

PerakuusiibIK KeHee KypaMbl
TykueB A.C. —3.2.x. (Acmana,
Kazaxcman) — (mopaza)
AdariginaunoB E.M. — 3.2.0. (Acmana,
Kazaxcman)

Ao0b130B P.M. — 3.2.0. (Mackey, Peceil)
Beabix B.C. — 3.2.0. (Examepunbype,
Peceii)

Lyoun E.IL. — 3.2.0. (Mackey, Peceu)
Bopuamsuiau U.I. — 3.2.0. (Acmana,
Kazaxcman)

Meabnuk P.C. —3.2.0. (Kues, Yxpauna)
MonceeB A.A. —3.2.0. (Mackey, Peceti)
Mypomues I'H. — 3.2.0. (Mackey, Peceii)
PaxmeroB C.M. — 3.2.0. (Acmana,
Kaszaxcman)

ManunoBckuii B.A. — 3.2.0. (Acmana,
Kaszaxcman)

lepy6aii Kypman6aiiyasl — ¢.2.0.
(Acmana, Kazaxcman)

PenakuusiiibiK ajKa KYpaMbl
Kymka6aeBa XK.O. — 3.2.x. (Acmana,
Kazaxcman) — (mopaza)

AobuI1aityabl A. — PhD (Acmana,
Kazaxcman)
Azep AnueB — PhD (Kunw, I'epmanus)
AiibiM6eToB M.A. — KP enbex ciyipeen
Ma0eHuem Kavupamxepi (Acmana,
Kazaxcman)
BaiinusizoBa 3.C. — 3.2.x. (Capamos,
Pecert)
Hocmbip3a /1. —3.2.x. (Acmana,
Kazaxcman)
EneycizoBa U.K.— 3.2.x. (Acmana,
Kazaxcman)
KasueB 3.F.— 3.2.x. (Acmana, Kazaxcman)
Konsic B.T. — 3.2.x. (Acmana,
Kaszaxcman)
MammanoB Y.1O. — 3.2.x. (Kazan, Peceii)
MymanoB T.E. (Acmana, Kasaxcman)
Paxbeimoepaun K.X. — 3.2.0. (Ockemen,
Kaszaxcman)
Cao6oanslii ®.K. —3.2.x. (bapnayn,
Peceii)
TerizoexoBa K. Y. — 3.2.x. (biwkex,
Koizevizcman)
TinemodaeBa XK.O. — 3.2.x. (Acmana,
Kaszaxcman)
Kypnan pepaknuscol
Koaty6aesa I.Bb.
Epmex A.B.
Kymareaguna B.2K.
BaiigenoBa A.K.
JaxamOypun K.A.
Kazaxcman Pecnyonukacvl Maoenuem
Jicane aknapam munucmpiiei Aknapam
JICOHE MYPaam KOMUMEmiHiy
BAK ecenke Koto mypansi Kyaniei
Ne 11219-)K 15.11.2010 oc.
(Aneawxpl ecenke Koo ke3zindezi HOMIpi
MmeH mep3imi Ne6592-2K. 07.09.2005 ac.)
MexeH-xkaibl:
Kazakcran PecmyOnukacer,
010000, Acrana K., MoHT1JIIK €11 1aHF.,
8 yit
Ter: 8(7172) 74-02-06;
daxc: 8(7172)74-14-43
E-mail: instzak-kz@mail.ru,
institutzakonodatelstva@gmail.com
www.iz.adilet.gov.kz

MA3MYHDBbI :iiiiiiiiiiiiiiiiinizazazziaiinis

Pemakimyst OAFAHACD ...

KP ©Ooinem munucmpi M.B. FBexemaesmuiy «KP  Ketibip
KOHCTUMYYUSIBIK 3aHOAPbIHA MeMLeKemmiK OUuiiK mapmakmapsl apa-
cblHOa oKinemmixmepdi Kauma 6ony macenenepi O0UbIHWA 032epicmep
MeH MONLIKMbIPYIap eneizy mypaisly KoHcmumyyusiblk 3ayHbLH 24c00achl
OOULIHULA OAAHOAMACDL........oo

«KapublHBIH» MypaFaT OeTTepi
T.C. CAITAPY AJIMEB| Kazakcran PeciyOnukachl XambIKapabik
KYKBIFBIHBIH ©3€KT1 TPo0OeMaaphl

A. COJIMI'EPEMN Kazakcran PecmyOnmmkachl XanbIKapaibIK
KYKBIFBIHBIH ©3€KTI Ipo0ieMaaphl )KoHe Ka3aKCTaHIBIK XaIbIKapaIbIK
FBUIBIMMCH ©3apa ic-KUMBLT Macelenepi

KoHCcTUTYUMSAJIBIK KIHE IKIMIILTIK KYKBIK
K.A. MIIEKOB (Mackey K., Peceit) Anamu eniiem TypFeICBIHIQ
JKaHFBIPTY IpoliecTepi

11

13

22

34

M. IIVIEJBKA, 1. AEHIIE (bepinx K., l"epmamm) OpTaHLIK

A3I/I$[IIaFBI Jamy npouecmnerl JKaJIIBI OKIMILIJIIK KYKBIK....

A3aMAaTTBIK, a3aMaTTBIK MPOLECTIK KYKbIK
X.-U. IIPAMM (Bucmap K., I'epmanmus) Mominenepain
>KapaMChI3/IbIFbI JKOHE a3aMaTThIK-KYKBIKTBIK afHAJIBIMHBIH

TYPaKTBUIBIFBL.........

M. KRAUSENBOECK Common law, civilian legal systems and
mixed legal systems: implications for the implementation of elements
of english law in Kazakhstan (JKammbl KyKbIK, a3aMaTThIK KYKBIKTBHIK
JKyHenep MeH apajac KYKBIKTBIK xkyrenep: Kazakcranga arbUIIIbIH
KYKBIFBI DJIEMEHTTEPIH Maljanany cauaapbl)

.40

50

A. AJIMEB (Kuab K. ,Fepmamm) AFBUTIIBIH, HEMIC, pecen JKSHE
o3epOaiikaH KYKBIFBIHIA MOH-)Kalnap eneyial esrepreH Kesle IIapT
0OCTaHABIFBIH LIECKTEY ... . e

E.B. HECTEPOBA Arbummbm K¥KBIFBI epemenepi
eypPONaJIbIK JKeKe KYKBIKTBIH MOICNIBIIK Karugaaapbl HErisiHme
Kazakcran PecnyOnukachIHBIH 3aHHaMachl OOMBIHIIA ApTTh Oy3FaHbI

.59

.66

JKOHE

YILiH XKayanKepIIiaiKTi KYKBIKTBIK PETTEYAl )KETUIAIpy OaFbITTaphI.................

B.T. KOHBIC, M.M. TACTAHOBA Parudukanusianran
XaJIBIKAPAIBIK [APTTAPAFbl UMMHUTPAHT OaJIaTap IbIH Ty Y bIH )KOHE aThIH
TIpKey KYKBIFBI Typasibl HOpMasapabl Kazakcran PCCHy6JII/IKaCLIHLIH
WITTBIK 3aHHAMAChIHA UMILICMEHTTEYIH KeHOIp Maceenepi Typasibl. .

78

.86

C. K. BBI[IPAXMAHOBA «Ananmpik» MKOHE «ICTOIIICIbY N

YFBIMIApPbIHBIH apaKaTbIHACHI ...

KbLIMBICTBIK KYKBIK K9HE KbIIMBICTBIK NPOLECC

C.M. PAXMETOB Cpribaifnac >XeMKOPIBIKKa Kapchl Kypec
MoceJesepi OOMbIHIIA XallbIKapaiblK KOHBEHIUIIAP/BIH HOPMaIapblH
Kazakcran PecryOnaMKachIHBIH KbIIMBICTHIK 3aHHaMachlHa HMMILIE-
MEHTTeY OapbICHI TYPAJIHI .......

1

A.H. AXITAHOB, A.JI. XAH Kopranyra KYKbIFBI 0ap Kyo
aJIBOKATHIHBIH KBUIMBICTHIK icTep OOWBIHINIA MIHACTTI KaTBICYBI
JKar1ainapel Typajibl

HI.2K. KEHXETAEB Kaszakcrtan PecnyOnmkachIHBIH

102

110
116

KBUIMBICTBIK ITPOIICCTIK KOJCKCIHIETI Kyarep
0.B. KOJIOC (Mpnens K., YkpamHa) KpUIMBICTBIK KYKBIK
OY3yHIBLIBIKTAP/ABIH OIpHEIIEe PeT JKacalybl: 3aHHAMAIIBIK 1ehUHHIINSL

122

TPOOIEMACHI. ..o
d.M. PAXMI/ITOB Kazakcran Pecny6nm<acmH/:[a aJiBOKarTap
KBI3METIH OZIaH 9pi JKETUIIIPY MICeIeCiHe

129

XaJabIKapaabIK KYKBIK KOHE CAJIbICTHIPMAJIbI
KYKBIKTAHY

M.A. COPCEMBAEB XEY¥ KOHBEHUUSUIAPBIHBIH JKOHE
Ka3aKCTaHABIK €HOCK KYKBIFBIHBIH HOpPMAaJlapbIH JKETUIHIPY KajKeTTiri
Typambl.........

..135

C.K. AI/II[APBAEB TM]] DxonomuKaabiK COTHIHBIH K¥KBIKTLIKH :

Moptebeci mpodnemanapsl (CotTsl pedopmanay)

140



prrnnninzzzzznnnianiiinnninini MASMYHDBI

A. ABBLITANY.JIBI Kazakcran Pecnybnukaceiaga
«XaJbIKApaJIbIK IIAPTTAP/bIH KOJJAHbLLY TOPTIOI MEH TananTapbiH»
TYCIHIIpYHiH Keiibip Mocenenepi

147

K.4. TEI'3BBEKOBA (bimkek K., Kblpf])B PecnyGinkacer)
Kapy:bl KakTBIFBIC jKoHE 1LIKI MIMENICHIC XKaFnainapsl Ke3eHiHIe OT-
6achl KYKBIKTApbIH XaJIBIKAPAIIBIK-KYKBIKTHIK KOpPFay.

156

A. PECORARO (Urtanus) The reach of international investment
agreements: Kazakhstan and the umbrella clause (Xanbikapansix
WHBECTHLMSUIBIK ~ KeliciMaepre KON keTkizy: KaszakcTan koHe

166

«KOJIIIATHIP ECKEPTIIECi»)

KyYKBIKTBIK MOHUTOPUHT

N.K. EJEYCI3OBA, A.O. KAJIMEBA Ka3akcran
PecryOnukacbiHblH OaHKTIK 3aHHAMACBIHA KYKBIKTHIK MOHHTOPUHITIH
KEHOIP MOCEIIEIIEPL .o

A.K. KAHATOB, E.K. AXMETOB E01pT1<1 aliHaJIbIMBI
CaJIaChIHIAFbl MEMIICKETTIK CasiCAaTTHIH MPOOJIEMAIBIK aCIEKTLUICpiHe
(3aHHaMaHBIH MOHUTOPHHT )

I.b. KBICBIKOBA,  H.H. OMAPOBA  Kazakcran

PecniyOnukachiHBIH —~ apHaibl SKOHOMHUKAIBIK —aiMakrap ~ Typaiibi
SaHHaMaCLIHBIH JKeKe HOpMaJapblH 0acka ejmepmH 3aHHaMaCbIMEH Ca-

MemJiekeTTiK Tijigeri 3aH IbIFAPMANIBLILIFBI MPAKTH-
KACBIHAH
M.A. AUBIMBETOB 3anHama TepMHHI: HaKTBUIBIK JKOHE

yineciMainixk ...
.M. [[IBIHFI)ICBAEBA H.O. BANKOPIMOBA KP
A3aMaTThIK KOJEKCiHIH MEMJIEKETTIK TilJieri MOTiHIH CTHIMCTUKAJIBIK

Kac ranpim minOepi
®.P. AXMEJJ’KAHOB Cotka pgeiinri ic »Xypri3yme coT
6aKBIJ'IayBIHI>IH LICKTEPiH KeHEHTy GObIHIIA [apanap Typambl ...

FouibiMu eMip XpoHHKACHI
2017 xoeurrel 16 Haypema AcrtaHa K. H.A. IlloiikeHOBTIH
70 xbUIIBIFbIHA apHainFaH «KYKBIKTBIK MEMIIEKeT Kypy HpOLeciHfe
JKEeKe aZlaM KYKBIKTapblH KamTamachi3 eTy» («lllolikeHOB OKynapbl»)
TaKbIPHIOBIHAA OTKEH XaJBIKAPAJIBIK FBUIBIMU-TIPAKTHKAJIBIK KOH(]E-
peHLMS Typalibl aKNapaTTbIK Xxabapiama

226

«Kazakcran rpuibiMbl JKaHFbIpTY:3.0 )KaFHaI/ILIHI[a» TaKLIpLI6I>IH,Ha
OTKeH (OpPYM Typalibl aKMapaTThIK XadapiaaMa. ...

2017 xburrel 4 Mambipna  etkizuireH  «KP  asamarThIk
3aHHAMACHIHBIH ©3€KTi ©3TepiCTepiHe IIONY» aTThl BEOWHApP Typallbl
aKmapaTThIK Xxabapiama

230

234

2017 xpurrel 17 MambIpaa OTKI3LIreH «3aHz1apm>1H KYKBIKTBIK
MOHHUTOPHHTIHIH €pPEeKIIEIIKTepi» aTThl BEOMHAp Typasibl aKHapaTThIK
XAOAPIIAME. e

2017 xpUIFBl 25 MaMmblpia OTKI3UITeH «AJIBOKATTaApIbIH
KBUIMBICTBIK, ITPOIIECKE KATBICYBIHBIH ©3€KTiI MaceJeepi» aTThl BeOH-
Hap TypaJisl aKapaTThIK xabapiaama

budauorpadus

U. EneycizoBa meH 1. Typnbioektin «KoHTpadakTHas mpomyKius
U TapajuleNbHbIi uMropT B PecryGnuke KazaxcraH M MHBIX cTpaHax
EBpaswmiickoro JxoHoMudeckoro Coro3a» TaKbIPBHIOBIHIAFE MOHOTpA-
¢wusiceina perensust (LAP Lambert Academic Publishing, 2017) ...

«MexnyHapoqHass WHTErpanusi W WHTErpalliOHHOE NpaBo» /
B.A. Hlamaxos, B.II. Kupenenko, C.}O. KamkuHHIH Xammmel pen. -
CII6.,2017. — 880 6. OKYJIBIFBIHA PEIICHBHS..........c.ocoooeeeeoeeee

Jdananbik oisiap




Co0OcTBeHHHK U M3aTelb:

I'Y «HCTUTYT 3aKOHOAATEIbCTBA
Pecnyomuku Kazaxcram»
H3paercs ¢ 2006 rona
Bce mMarepraiibl xKypHaia pa3MelarTcs
Ha caiite www.iz.adilet.gov.kz
BxutoueH B nepeyeHs U31aHUN
JUTS ITyONMKauA OCHOBHBIX HayYHBIX
Ppe3yabTaTOB ANUCCEPTALIUI
0 IOPUIMYECKAM HayKaM
(ITpuxaz KKCOH MOH PK Ne§94
or 30.05.2013 1)

CocraB PeakiinOHHOTO COBeTa
TykneB A.C. — k.10.n. (Acmana, Kaszax-
cman) — (npedcedament)
AoaiinensannaoB E.M. — 0.10.1. (Acmana,
Kazaxcman)

A6b130B P.M. — 0.70.1. (Mocksa, Poccust)
Beabix B.C. — 0.70.H. (Examepunbype,
Poccus)

Iyoun E.IL. — 0.70.1. (Mockea, Poccus)
BopuamBuam U.I. — 0.70.1. (Acmana,
Kazaxcman)

Meabnuk P.C. — 0.10.1. (Kues, Ykpauna)
MonuceeB A.A. — 0.70.H. (Mockea, Poccus)
Mypomues I.U. — 0.10.1.( Mockaa,

Poccusa)

PaxmeroB C.M. — 0.70.1. (Acmana, Ka-
3axcmat)

ManunoBckmii B.A. — 0.70.1. (Acmana,
Kazaxcman)

lepy6aii Kypman6aiiyasl — 0.¢.H.
(Acmana, Kazaxcman)

CocraB PepaknnoHHoii Ko11ernu
KyaxabaeBa XK.O. — k.70.1. (Acmana,
Kazaxcman) — (npedcedamens)
AobLnaityabl A. — PhD (Acmana, Kazax-
cmat)

Azep AnmmeB — PhD (Kunw, I'epmanus)
AiibiMGeToB ML.A. — 3acnyoicennulil Oesi-
menv kynomypul PK (Acmana, Kazaxcmarn)
BaiinusizoBa 3.C. — x.70.n. (Capamos,

Poccus)

Hocmbip3a A 1. — x.10.1. (Acmana, Ka-
3axcmat)

ExneycnzoBa UK. — k.10.1n. (Acmana,
Kazaxcman)

Ka3zues 3.I. — x.70.1. (Acmana, Kazax-
cman)

KonycoBa B.T. — x.10.n. (Acmana, Kazax-
cman)

Mammanos Y.1O. — k.70.1. (Kazany,
Poccus)

MymanoB T.E. (Acmana, Kazaxcman)
Paxumbepmun K.X. — 0.70.1. (Vemo-
Kamenozopck, Kazaxcman)
CBo6oausiii ®.K. — k.nc.n. (bapnayn,
Poccus)
Teruszoexona K. Y. — x.70.n. (buwkex,
Kuoipeviscman)
Tnem6aeBa XK.Y. — x.70.H. (Acmana,
Kazaxcman)
Penakuus sxypHagia
Koary6aesa I.b.
Epmek A.B.
Kymareaguna B.2K.
BaiinenoBa A.K.
JaxamOypmun K.A.
Csudemenpcmeo 0 NHOCMAHO8Ke
na yuem CMU Ne 11219-2K
om 15.11.2010 e. Komumema ungopmayuu
u apxugoe Munucmepcmea Kynonypol
u uHgopmayuu Pecny6/m;<u Kaszaxcman
(Ne u dama nepeuuHOll NOCMAHOBKU HA yiem
Ne6592-)K. 07.09.2005 2.,)
Anpec:
Pecny6nmka Kaszaxcras,
010000, r. Actana, ip. MoHriiK €11, 1. 8
Ter: 8 (7172) 74-02-06;
daxc: 8(7172)74-14-43
E-mail: instzak-kz@mail.ru,
institutzakonodatelstva@gmail.com
www.iz.adilet.gov.kz

COJIEP)KAHUE

Kosionka penakumnu

Hoxnao Munucmpa tocmuyuu PK M.B. Bexemaeea no npoexmy
Koncmumyyuonnozo 3axona «O enecenuu usmenenuti u 00RONHEHUU 6 He-
KOmopule KoHCmumyyuonnvle 3akonsl Pecnybnuxu Kazaxcman no eonpo-
cam nepepacnpeoenenusi NOTHOMOUUL MeICOY BEMBAMU 20CYOAPCMEEHHOU
enacmuy

ApxuBHbBIe cCTpaHULLI «BecTHHKA)
[C.C._ CATAPTAJTMEB] AxryanbHbie mpoGIeMbl MEKIyHAPOIHOTO
npasa Pecnyonuku Kazaxcran

A. CAJIMMI'EPEM AxtyanbHble HPOOJNEMBI MEXKIYHApOIHOTO
npasa Pecnyonukn Kazaxcran n BOMPOCEI B3AMMOJICHCTBHS C Ka3aXCTaH-
CKOM MEXIyHapOIHO-TIPABOBON HAyKOM ...

KOHCTI/ITleI/IOHHOE /1 a}lMHHHCTpaTI/IBHOG npaBo

K.A. HIIIEKOB (r. MockBa, Poccust) MozaepHu3aluroHHble Ipo-
I[ECCHL B KOHTEKCTE UeJIOBEYECKOTO M3MEPEHHUS .. ...

22

34

M. MYJEJBKA, WM. IEIIIE (r. Bepann, Fepmanusi) O6uiee aj-

MHUHUCTPATUBHOC MTPABO B HeHTpaJ’ILHOﬁ Asun B Iponecce pasBUTHUA.................

I'pasknanckoe U rpaskAaHCKO-TIpoueccyaJbHoe IPaBo
X.-U. INIPAMM (r. Bucmap, I'epmanus) HenelicTBuTensHOCT
CJIETIOK M CTaOMIBHOCTh I'PAXKIAHCKO-TIPABOBOTO 000POTA ...

40

.50

M. KRAUSENBOECK Common law, civilian legal sysfems and

mixed legal systems: implications for the implementation of elements of
english law in Kazakhstan (O6miee mpaBo, TpakaaHCKUE TPaBOBBIE CH-
CTEMBI U CMEIIAHHBIE TIPABOBBIE CUCTEMBI: ITOCIEACTBUS ISl IPUMEHEHHUS
5JIEMEHTOB aHINIHKCKOro 1paBa B Kazaxcrane)

59

A. AJIEB (r. Kuib, I'epmanus) Orparnderne cBOOOIBI JOTOBOPa
TPH CYIIECTBCHHOM H3MEHEHHH 0OCTOATENBCTB B AHITTHHCKOM, HEMEIIKOM,
POCCHHCKOM U a3ep0OaiKaHCKOM IpaBe..

E.B. HECTEPOBA Hanpasnenus COBepHIeHCTBOBaHI/IH HpaBOBOFO.

PETyIMpOBaHUs OTBETCTBEHHOCTH 32 HapyIIEHUE TOTOBOPA MO 3aKOHO/Ia-
TenbcTBY PecryOnukn Kazaxcran Ha OCHOBE TMOJOXKEHHH aHTIHHCKOTO
TpaBa ¥ MOJCTHHBIX TIPABUII EBPOIIEHCKOTO YaCTHOTO TIPaBa....

.66

18

B.T. KOHYCOBA, M.M. TACTAHOBA O HekoTopbiX mpotiemax

UMILIEMEHTAIUU HOPM pamqmunpOBaHH},Ix MEXyHapOJHBIX JOTOBOPOB
0 TIpaBe JieTeld UMMHUTPAHTOB Ha PETHCTPALIMIO POXKACHUS M UIMsI B HALHO-
HaJIbHOE 3aKOHOMATeNbCTBO PectryOmuky KazaXCTaH. ...

86

C. K ABAPAXMAHOBA CooTHomeHHe TOHATHI «I100pOCOBECT-
HOCTBY M «QCTOIIIEIIBN ...

YroJsi0BHOE TIPaBO U YIroJ0BHBII Npolecc

C.M. PAXMETOB O xo/1e UMIJIEMEHTAIlU} HOPM MEXAyHapO.I-
HBIX KOHBEHIIUH TI0 BOTIPOCcaM OOPHOBI ¢ KOPPYIIIIUEH B YTOJIOBHOE 3a-
KOHOMATeNbCTBO PectyOmuK Ka3axXCTaH. ...

96

103

A.H. AXTTAHOB, A.JI. XAH O caydasx o0s3aTelnbHOTO y4a-
CTHS IO YTOJIOBHBIM JIeJIaM aBIOKaTa CBUAETENS], MEIOIIET0 MPaBo Ha
3aIIUTy

Y. . KEHXKETAEB IloHsATOl B yTOJIOBHO-TIPOLECCYAIBHOM KO-
nekce Pecrryomuku Ka3axCTaH. ...
0.B. KOJIOC (r. Upnens, Ykpanna) HeoqHoKpaTHOCTE yroIoOB-
HBIX IPaBOHAPYIIEHUH: MPOOIEMHOCTD 3aKOHOATEILHOM epUHULINY .
®.M. PAXMHUTOB O HEKOTOPHIX aclieKTaxX JalbHEHIIEero coBep-

IIEHCTBOBAHUS aJIBOKATCKOM JesiTeNnbHOCTH B PecniyOnuke Kazaxcrad......

MexayHapoaHoe NpaBO M CPaBHUTEJbHOE INpaBOBeae-
HUe

M.A. CAPCEMBAEB O HEo0X0IMMOCTH COBEpIICHCTBOBAHUS
HOpM KoHBeHLMH MOT 1 Ka3aXxCTaHCKOIO TPYAOBOTO IPABA. ..o

C.K. AUJTTAPBAEB IIpo6iemMsI IpaBOBOTO CTaTyca JKOHOMH-
yeckoro Cyna CHI" (PedopmupoBanue cyna)..... .

A.ABBLITAMYJIBI O HekoTophIX Bonpocax TOJIKOBaHMsI «nop;m-
Ka M yCIIOBHH JEHCTBUS MEXIYHAPOIHBIX JIOTOBOPOB» B Pecmybnnke
Kazaxcran

129

110

,,,,,,,,,,,,,, 116

135

w140

147



soinnnnzzziniinnninnininn i COAEPKAHUE

K.Y. TETU3BEKOBA (r. Bumnkek, Kpipreizckas Pecny6/u-
Ka) MexIyHapOoaHO-IIPaBOBasl 3alIUTa CEMEUHBIX IIPaB B IEPHOJ BO-
OPY’KEHHBIX KOH(JIMKTOB U CUTYallMii BHYTPEHHEH HANPSHKEHHOCTH ...

A. PECORARO (Urtaaus) The reach of international investment
agreements: Kazakhstan and the umbrella clause (locTmxenue Mexmy-
HapOAHBIX MHBECTHIMOHHBIX cornamennii: Kasaxcran u «30HTHYHAS
OTOBOPKa).....

IIpaBoBOii MOHUTOPHHT

N.K. EJIEYCH30BA, A.Y. KAJIMEBA Hekotopsle BOIpoCHI
IIPaBOBOTO MOHUTOPUHTra OAaHKOBCKOTO 3aKOHOJATeNbCTBA Pecmybnmku
Kazaxcran

...... 156

A.K. KAHATOB, E.K. AXMETOB K npo0neMHBIM acniekTam
TOCYIapCTBEHHOH MONHUTHKH B chepe 000poTa HApKOTUKOB (MOHHUTO-
PHHT 3aKOHOZATENbCTBA)......

I'b. KbICBIKOBA, H.H. OMAPOBA CpaBHeHHE OTAENIBHBIX
HOpPM 3aKOHOJATEIhCTBA O CIIEIHANBHBIX SKOHOMHUYECKHX 30HaX Pe-
cnyomuku KazaxcTaH ¢ 3aKOHOAATENBCTBOM HHBIX CTpaH: aHAJIW3 B
paMKax MpaBOBOTO MOHUTOPUHTA

198

N3 npakTHKH 3aKOHOTBOPYECTBA HA rOCYIapCTBEHHOM
si3bIKE

M. AUBIMBETOB 3akoHonaTenbsHbIN TEPMUH: KOHKPETHOCTb U
TapMOHUYHOCTb

206

JI.M. IIBIHT' BICBAEBA, H.A. BAUKAPUMOBA l3yuenue
CTWJIMCTUKU TeKcTa ['paxxmaHckoro konekca PK Ha rocymapcTBeHHOM
SI3BIKE.....

210

TpudyHa M0J101010 Y4€HOT 0
@.P. AXMEJZKAHOB O Mepax 1o paciiupeHuIo NpeaesoB Cy-

215

JeOHOTO KOHTPOJIS B TOCYACOHOM ITPOU3BOICTBE

K.K. CABUPOB O Heo0X0muMOCTH €IMHOTO MOAX0/a B MPaBO-
BOM pETYJIMPOBAHUHM AalIbTEPHATHUBHBIX CIIOCOOOB pa3perieHus KOH-
(mkTOB

220

XPpoHHKA HAYYHOMH KU3HH

HupopmanoHHOE COOOLIEHHE O MEXKAYHAPOIHOH HaydHO-
MPAKTUIECKON KoH(pepeHHs Ha TeMy «ObecriedeHne npaB JINIHOCTH
B Iporecce (pOpMUPOBAHUSA IPABOBOIO FOCYAAPCTBAY, IMOCBAIICHHOM
70-neruro llaiixenoBa H.A. («lllaiikenoBckue uteHusi») 16 mapra

2017 rona, r. Acrana

Wudopmanmonnoe coobmienne o ¢opyme «Hayka Kazaxcrana
B ycnoBusix MogepHusauuu: 3.0», nocssiieHHoM JIHio Hayky, 11 anpe-
1 2017 roga, . AIMatsl

HudopmanuonHoe coobieHue o Bebunape Ha Temy «O030p akTy-
abHBIX U3MEHEHUH IPaXK1aHCKOro 3akoHoAaTenbcTBa PKy, 4 mas 2017

roja
Nudopmanmonnoe cooduienue o Beounape Ha Temy «OcoOeHHO-
CTH IIPOBEJCHHS IPAaBOBOI'O MOHUTOPUHTIA 3aKOHOBY, 17 Mast 2017 roxa
WudopmannonHoe coobmieHne o BeOWHape HA TeMy «AKTyasb-
HBIE BOIIPOCHI Y4acTHsl aJBOKaroB B YrOJIOBHOM Ipolecce», 25 mas

2017 roma

Bubaunorpapus
PELIEH3UA na monorpaduro . Eneycuzosoii u JI. Typrneioek
Ha TeMy: «KoHTpadakTHas MpOXyKOus M MapauieIbHBIH HMIOPT B
Pecnry6nuke Kazaxcran u mHBIX cTpaHax EBpasuiickoro DKoHOMHYE-
ckoro Coroza» (LAP Lambert Academic Publishing, 2017)..............
PEIIEH3U Ha yuyeOHMK «MeXayHaponHas HHTErpanus 1 HHTe-
rpaunonHoe npasoy / [Tog oour. pexa. B.A. Illamaxoa, B.I1. Kupenen-
ko, C.10. Kamkuna. - CII6., 2017. — 880 ¢

...... 239

240

Mynpblie MBICJIH.......

242




Owner and publisher:
ST «Legislation Institute
of the Republic of Kazakhstany»
Published since 2006
All journal materials are placed
on the website
www.iz.adilet.gov.kz
Included in the list of publications of basic
scientific results of dissertations on legal
sciences (Order CCES MES RK Ne894
from 05.30.2013)

Editorial Council members
Tukiyev A.S. — c.j.s. (Astana, Kazakhstan)
— (Chairman)

Abaydeldinov E.M. — d.j.s. (Astana,
Kazakhstan)

Abyzov R.M. —d.j.s. (Moscow, Russian)
Belih V.S. — d.j.s. (Ekaterinburg, Russian)
Gubin E.P. — d,j.s. (Moscow, Russian)
Borchashvili I.Sh. — d.j.s. (Astana, Ka-
zakhstan)

Melnik R.S. — d.j.s. (Kiev, Ukraine)
Moiseev A.A. — d.j.s. (Moscow, Russian)
Muromcev G.I. — d.j.s. (Moscow, Russian)
Rahmetov S.M. — d.j.s. (Astana, Kazakh-
stan)

Malinovski V.A. — d.j.s. (Astana, Kazakh-
stan)

Sherubai Kurmanbaiuly — d.ph.s.
(Astana, Kazakhstan)

Editorial Board members
Kulzhabayeva Zh.O. — c.j.s. (Astana,
Kazakhstan) — (Chairman)

Abylaiuly A. —PhD (Astana, Kazakhstan)
Azer Aliyev — PhD (Kiel, Germany)
Aiymbetov M.A. — Honored Worker of
Culture of Kazakhstan, (Astana, Kazakh-
stan)
Bainiyazova Z.S. — c.j.s. (Saratov, Rus-
sian)
Dosmyrza D.D. — c.j.s. (Astana, Kazakh-
stan)
Eleussizova L.LK.— c.j.s. (Astana, Kazakh-
stan)
Kaziyev Z.G. — c.j.s. (Astana, Kazakh-
stan)
Konusova V.T. — c.j.s. (Astana, Kazakh-
stan)
Mammadov U.Y. — c.j.s. (Kazan’, Rus-
sian)
Mushanov T.E. (Astana, Kazakhstan)
Rakhimberdin K.H. — d.j.s. (Ust-Kame-
nogorsk, Kazakhstan)
Svobodniy F.K. — c.ps.s. (Barnaul, Rus-
sian)
Tegizbekova Zh.Ch. — c.j.s. (Bishkek,
Kyrgyzstan)
Tlembaeyva Zh.U. — cj.s. (Astana, Ka-
zakhstan)
The editorial staff
Koltubayeva G.B.
Yermek A.B.
Zhumageldina B.Zh.
Bailenova A K.
Dzhamburshin K.A.
The certificate of registration of mass media
Nel1219-G from 15.11.2010 from
the Committee of Information and Archives
of the Ministry of Culture and Information
of the Republic of Kazakhstan
(Number and date of primary registration
Ne6592-7h.07.09.2005.)
Address:
The Republic of Kazakhstan,
010000, Astana, Mangilik el pr., 8
tel .: 8 (7172) 74-02-06
fax: 8 (7172) 74-14-43
e-mail: instzak-kz@mail.ru,
institutzakonodatelstva@gmail.com
www.iz.adilet.gov.kz

CONTENT :iiiriiriprinrinrinizzesezitiii

Editorial

Report of Minister of justice Beketayev M.B. on draft of
Constitutional Law «On introducing amendments and additions to
some constitutional laws of Republic of Kazakhstan on the issues of

redistribution of powers between the branches of state authority»..............

Archive «Bulletin» pages
IG. SAPARGALIYEV/|Actual problems of international law of the
Republic of Kazakhstan

A. SALIMGEREY Issues of international law in the Repubhc '

of Kazakhstan and issues of interaction with kazakhstan international
legal science

Constitutional and Admlnlstratlve Law R

K.A. ISHEKOV (Moscow, Russna) Modernization processes in

the context of the human dimenSiON.................ooioooeeeeeeeeeeeee
J. PUDELKA, J. DEPPE (Berlln, Germany) General

administrative law in Central Asia in the development process...

Civil and Civil Procedural Law
H.-J. SCHRAMM (Wismar, Germany) Invalidity of transactions

.10

12

.13

.22

34

.40

and stability of civil [aW tUIMOVET ...
M. KRAUSENBOECK Common law, civilian legal systems and
mixed legal systems: implications for the implementation of elements

of English law in Kazakhstan. ...

A. ALIYEV (Keel, Germany) The restriction of freedom of
contract under a substantial change of circumstances in English,
German, Russian and Azerbaijani 1law...........cco

Y.V. NESTEROVA The directions to 1mprove legal regulatlon of

liability for breach of contract under the legislation of the Republic of
Kazakhstan based on the provisions of English law and the model rules
of European private law

78

V.T. KONUSOVA, M.M. TASTANOVA Regarding some issues
of the implementation of the norms of ratified international treaties on
the right of immigrant children to register births and the name in the
national legislation of the Republic of Kazakhstan.

S.Zh. ABDRAKHMANOVA Relation of conceﬁts of «Bona

fides» and «estoppel»....

Criminal law and Criminal procedure

S.M. RAKHMETOV The implementation of the norms of the
international convention on combating corruption in the criminal
legislation of the Pepublic of Kazakhstan

.86
..96

103

AN. AKHPANOY, A.L. KHAN About the instances of obligatory
participation in the criminal cases of an advocate of witness, having the
right of defense.

C.D. KENJETAEV The witness in the Criminal procedural code

110

116

the Republic of Kazakhstan...
0.V. KOLOS (Irpin, Ukrame) Repeated criminal offenses: the
problem of legal definition ...

122

EM. RAKHMITOV Issues of 1mprovement of advocate’s

activities in the Republic of Kazakhstan

International and Comparative law
M.A. SARSEMBAYEYV The need to improve standards of ILO
conventions and the Kazakhstan labor law...

C.Zh. AIDARBAYEY Problems of legal status of the Economic

Court of the CIS (Reform of the court) ...

.. 129

..135
140



Zh.Ch. TEGIZBEKOVA (Bishkek, Republic of Kyrgyzstan)
The international legal protection of family rights in the period of

armed conflicts and internal tensions. ... 156
ALBERTO PECORARO (Italy) The reach of international
investment agreements: Kazakhstan and the umbrella clause............... 166

Legal monitoring
LK. ELEUSSIZOVA, A.U. KALIEVA Some issues of legal
monitoring of banking legislation of the Republic of Kazakhstan ... 180
A.K. KANATOY, E. K. AKHMETOY Problematic aspects of the
state policy in the scope of drug trafficking (monitoring of legislation).......190
G.B. KYSSYKOVA, N.N. OMAROVA Comparison of separate
standards of the legislation on special economic zones of the Republic
of Kazakhstan with the legislation of other countries: the analysis
within legal MONItOriNg ... . .198

Lawmaking practice in the official language

M. AYYMBETOYV Terms of the law: specificity and harmony ... 206

D.M. SHYNGYSBAYEYA, N.A. BAIKARIMOVA Studying of
stylistics of the text of the Civil code of the Republic of Kazakhstan in

the State TANGUAZE ... 210
Young scholar tribune
F.R. AKHMEDZHANOY The measures for expanding the scope

of judicial control in pre-trial proceedings..... 215
K.K.SABIROV The necessity of a s1ngle approach to legal

regulation of certain alternative methods of conflict resolution ... 220

The Chronicle of Scientific Life
Information note about the International scientific and practical
conference on «Ensuring the rights of the individual in the process of
the formation of the rule-of-law state», dedicated to the 70th anniversary
of N.A. Shaykenov («Shaykenov Readings») March 16, 2017, Astana........ 229
Information note about the forum «Science of Kazakhstan under
the conditions of modernization: 3.0» Dedicated to the Day of Science,
Almaty, April 11, 2017 233
Information note about the webinar on the topic: «Review of
actual changes in civil legislation of the Republic of Kazakhstan», May

4,2017..... 235
Information note about the webinar on the tOplC «Features of the
legal monitoring of laws», May 17, 2017 237

Information note about the webinar on the topic: «Actual issues
of the participation of lawyers in criminal proceedings», May 25, 2017238

Bibliography
REVIEW on the monograph of 1. Yeleusizova and D. Turlybek
on the topic: «Counterfeit products and parallel imports in the Republic
of Kazakhstan and other countries of the Eurasian Economic Union»
(LAP Lambert Academic Publishing, 2017) 239
REVIEW on the «International Integration and Integration Law»
textbook / Under the total. ed. of V.A. Shamakhov, V.P. Kirelenko,
S.Yu. Kashkin. - SPb., 2017. = 880 P 240

Wise thoughts.... . . e 242




:::::::::::::::::::::::::::::::::::::Fpamoaucme u zpaofcoancm-npoueccyaﬂbnoe npaeo

HMocnonHuranis:

german iz Deutsche Gesellacha
cooperation g
DEUTSCHE ZUSAMMENARBEIT

VIIK 34.05

COMMON LAW, CIVILIAN LEGAL SYSTEMS
AND MIXED LEGAL SYSTEMS: IMPLICATIONS
FOR THE IMPLEMENTATION OF ELEMENTS
OF ENGLISH LAW IN KAZAKHSTAN

Maria Krausenboeck
LL.B., LL M., GIZ-Advisor on the programme «Promotion of the Rule of Law in Central Asia»

Keywords: common law systems; English law, implementation; mixed legal systems, national legal
system; civil law.

Abstract: Kazakhstan currently experiences a turning point in its legal history: elements deriving
of a common law system are to be implemented into the national legal system which has its roots in the
civilian legal tradition. This move might mean that Kazakhstan is on the verge of becoming one of the
‘mixed legal systems’ which are a hybrid form of legal system at the intersection of common law and
civil law. In order to shed light on what this implementation of elements of English law might mean for
the Kazakhstan legal landscape, a brief overview of the typical characteristics of common law systems,
civilian legal systems and — the rather rare — hybrid of mixed legal systems is presented. In addition,
various ways in which elements of English law might be implemented in Kazakhstan are discussed.

YKAJIIbI KYKBIK, A3AMATTBIK K¥YKBIKTBIK )KYHEJIEP MEH
APAJIAC KYKBIKTBIK JKYUEJEP: KABAKCTAHJIA AFBLIIIBIH
KYKBIFBI DJIEMEHTTEPIH MANJIAJIAHY CAJJIAPBI

Mapusa Kpay3enoek
LL.B., LL M., «Opmanvix A3usdassl KYKbIKMbIK YCmeMOiKKe Hcapoemoecy»

bazoapramacwl ootbinuwa GIZ-kenecui*

Tyiiin co30ep: dHcannvl KYKbIK HCYUeCl; a2bliublH KYKblebl, UMHIEMEHMAYUsl, apaniac KYKblKmolk
Jcyuenep, YImmolk KYKbIKMblK HCYUeCi, a3amMammuolk KYKbIK.

Annomanus. Kazipei yaxoimma Kazaxcmar 63iniy KYKbIKmMblK mapuxsiHOd OYpwliy comin mapm-
mbl. npeyeoeHmmix KYKbIKmaH 6acmaybvli aiean dneMmeHmmepi KYpivlKmovlK KYKbIKMbIK JHCYleCiHeH
Hezi30e2eH YImmulK KYKblK Jcyliece en2isinyi muic. Byn kaoam Kazaxcman KypivlkmulK KYKbIKmMblK
acytieci MeH npeyeOeHmmik KYKblK KUbLIbICBIHOA OPHANACKAH JHCoHe KYKbIKMbIK JHCYUelepiHiy
2ubpUOmMi HbICaHvl 6OILIN MADBLIAMBIH APALAC KYKIKMbIK Jcytienep OIpi 60161y biHblY Oi10ipYi MYMKIH.
Aeblmubin KYKbIK epedcelepin UMnIeMEHMAYUANAY Kazaxcmannoy KYKbIKMbIK OpmAchiHa Kanoati
MOH 6mdzpemmme aHbIKMay YWiH 0Cbl MaKanaoa npeyeoeHmmix KYKblKmulK ofcyuecmlh;, KYPIolKmblK
KYKbIKIMbIK HCYUECIHIY, JHCIHe 210eKalioa cupex Ke30ecemin apanac KYKbIKmulK JHCYUeCiHiy munmix
CUNAMMAMANAPLIHA KbICKAWA WOy YcblHblazan. byoan 6acka, ocvl Makanada azeliuibli KYKbIKMbIK
Jrcytieciniy anemenmmepi Kazaxcmanoa Kanaii eHeizinyiniy ap mypii macinoepi Kapacmuipblidobi.

* The views and opinions expressed in this article are those of the author and do not necessarily reflect the official policy
or position of the Deutsche Geselllschaft fiir Internationale Zusammenarbeit (GIZ) GmbH or its commissioning agencies and
institutions.

* Byn Makanaoa aukblHOaiean KO3Kapac nex nikipiep asmopea muecini sxcane oe mindemmi mypoe Deutsche Geselllschaft
fiir Internationale Zusammenarbeit (GIZ) GmbH nemece onvly yaxinemmi oKinoikmepi MeH UHCIMUMYMMAapbiHblY PecMu caaca-
MblH Hemece YCMAaHbIMbIH Kopcemneoi.

* B32ns0bl U MHEHUSL, GbIPAJICEHHbIE 6 IMOU CIAMbe, NPUHAONENHCAM A8MOPY U He 00A3AMENbHO OMPANCAIOM ODUYUATLHYIO
nonumuxy unu nosuyuio Deutsche Geselllschaft fiir Internationale Zusammenarbeit (GIZ) GmbH unu e2o ynonnomouennwix npeo-
cMasumenbcme u UHCMunmog.
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A3amammbn§ HCIHE A3amammolK npouecmik KYKbBIK::::iiirrirrrriirioiooooooniooooe:

OBIIEE ITPABO, I'PA’KJIAHCKHUE ITPABOBBIE CUCTEMbI
N CMEIINIAHHBIE ITPABOBBIE CUCTEMBI:
HOCJIEACTBUSA AJ1 IPUMEHEHUA 9JIEMEHTOB
AHIVIMUCKOI'O ITPABA B KASAXCTAHE

Mapus Kpayzenoéx
LL.B., LL.M., cosemnux pecuoHanvbHol npocpammol
«Cooeticmsue npasosotui 2ocydapcmeennocmu 6 cmparnax Llenmpanvnoi Asuuy, GIZ*

Knrwoueswie cnoea: cucmemvl 0buje2o npasa, aHeIuiickoe npaso; UMNiIeMeHmayus, Cmeuan-
Hble NPABoBble CUCMEMbl, HAYUOHAIbHAS NPABOBASL CUCEMA, 2PANCOAHCKOE NPABO.

Annomauusn. B nacmoswee spemsa Kazaxcman nepesicusaem nepegopommbviti MOMEHM 8 C80ell
npagoeoll UCMOpUU: dNeMeHmbl, KOmopbie bepym ceoe Haualo U3 npeyedeHmHo20 npasa, O0JiC-
Hbl ObIMb 6HEOPEHbL 8 HAYUOHATLHYIO NPABOBYIO CUCIEMY, KOMOPAsi OCHOBAHA HA KOHMUHEHMAlb-
HOU Npasoeou cucmeme. ImMom wiaz moxcem oznavams, ymo Kazaxcman 6yoem sagnsamovcs 00HoU
U3 CMEUWAHHbIX NPABOBLIX CUCMEM, KOMOpas A6IAemcs UuOPUOHOL (GopmMoll NPasossix cucmem
U HAXOOUMCA HA NepeceyeHuU npeyedenmHo2o npasa U KOHMUHEHMAalIbHOU NPABOBOU CUCTEMBI.
Ymobwvl nponume céem HA Mo, YMO UMNIEMEHMAYUs NOLOHCEHUU AHSTULICKO20 NPAsa MOodicem
o3Hauamo 0/ NPasosoll cpedvl Kaszaxcmana, 6 Hacmosiujel cmamve npedcmasien Kpamruii 00-
30p MUNUYHBIX XAPAKMEPUCMUK NpeyedenmHOlU NPpao8oll CUucmembl, KOHMUHEHMAIbHOU NPaso-
801l cUCmeMbl, U HAMHO20 DOoJlee pedKo BCmpeuarowelics, CMeuanHol npagogoli cucmemsl. Kpoue
Mo2o 6 Hacmosuell Cmamove pPaccmMampuaromes MaKice pasiuyHvle cnocoobl Mmo2o, Kakum 0o-

DPA3oM d1emMenmbl aHIUUCKOU NPABoBoll cucmembvl Mo2ym Ovlmbs eHeopensl 6 Kazaxcmane.

Common Law vs. Civil Law

Common law is often also referred to as
‘judge-made law’. The main legal principles
and rules in common law systems derive mainly
from judicial practice. Traditionally, common
law statutes — as legislation is referred to in
the United Kingdom — only regulate specific
issues, rather than determining the broad legal
framework. The broad legal framework is based
on customary rules, such as morals or good faith
and fair dealing, which over the centuries have
been developed further by judges when taking
decisions in individual cases, and thus created
judicial precedent for future cases. Unlike
in civilian legal systems, judges in common
law systems are allowed to develop the legal
rules further whenever there is a gap in the
law. However, in order to ensure a consistent
treatment of cases by individual judges and
consistent legal principles, there are certain
rules within which judges must decide their
cases.

One of the most important rules in any
common law system is the Latin rule of stare
decisis: the decision must stand. This rule
means that judges have to look at decisions in
previous cases when deciding the case before
them in order to ensure that similar cases will
produce similar results and therefore legal
certainty is given due regard. When the facts in
the case under consideration are different from
previous case-law, the earlier judgment can be
distinguished and the new case decided on the
basis of its own special circumstances.

It is important to note in this context that the
judges do not only look at the result of previous

cases, they look especially at how judges in
previous cases arrived at their decisions, that
is the legal reasoning behind the judgment.
Which basic principles did the judge consider,
how did he weigh them against each other and
why was a specific interpretation chosen in the
end? In order to be able to look at this thought
process of the judge, it is very important that
the judge writes down in detail how he arrived
at his decision and that the judgement is
published for other judges and lawyers to read.
In this process so-called ‘landmark decisions’
are especially helpful. Landmark decisions are
judgments — often delivered by the Supreme
Court or a higher appeal court — that determine
a significant new legal principle or concept, or
otherwise substantially affect the interpretation
of existing law. Often they are considered to
represent ‘settled law’, i.e. the predominant
legal opinion. Often they also establish ‘tests’,
usually including a list of requirements, that can
be applied by courts in future decisions.

In addition to judicial precedent, the judges
are bound by customs and unwritten rules.
The most basic of these, for example, are
moral standards, but also generally accepted
conventions/traditions specific to a country such
as the sovereignty of Parliament in the United
Kingdom, i.e. that the will of Parliament must
stand above anything else. The judge takes these
general rules into account when interpreting
the case before him. While this means that the
judge cannot necessarily operate without any
guidance, it still requires the judge to follow
rules that often are not written down. While this
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might seem surprising at first glance, especially
when considered in light of the Soviet tradition
of a strict control from the top, such a system
has the advantage of being readily adaptable
to changing circumstances, without having
to go through an — often arduous — legislative
procedure.

In stark contrast to this, civilian legal
systems are heavily regulated by legislation
and judges are not allowed to go beyond
what is written down in legislation. Judges in
civilian legal systems are of course allowed
to interpret legal provisions, however, only
within the limits prescribed by legislation. The
flexibility to adapt to changing circumstances
in civilian legal systems derives from the way
legislation is drafted. In civilian legal systems,
legislation is usually drafted in a very abstract
manner so that the provisions can be adapted by
way of interpreting them in light of the given
circumstances. For example, where legislation
from the 19th century refers to ‘zeppelin’ as a
mode of transportation, we would nowadays
read this to also include planes. However, the
civil law judge can only adapt the rules insofar
as this is, without doubt, discernible from
legislation. In interpreting legislation, the judge
in a civilian legal system looks to commentaries
and academic legal literature for aides to
interpretation.

Accordingly, ~what distinguishes  the
different types of legal system is the way legal
rules and principles are created, rather than
their content. In the common law system, it is
the judge who distills new rules from previous
case-law, whereas in civilian legal systems, it
is the legislator who determines the content of
legal provisions. Let me demonstrate this by
presenting the following example:

A property owner (A) is negotiating with
a chain of department stores (B) for the lease
of land. As a precondition to their lease, they
want an existing building to be demolished
and a new one erected. In October the parties
agree on the essentials of the contract, such as
price, property, duration and they exchange a
draft lease. The draft lease then goes back and
forth between the parties’ solicitors for minor
changes. In the interest of time, A already starts
to demolish the old building on the land and to
build a new building according to B’s wishes.
In November, the personal relationship between
the parties goes sour and B is not so sure anymore
if they want to pursue the deal. However, they
nevertheless continue working on the draft lease
and leave A under the impression that the deal
would be completed. In January then, when the
new building is about 40% finished, B informs
A that they do not intend to proceed with the
deal [1]. This is the typical example of a so-
called ‘handshake deal’ where the parties agree

that there will be a deal to later let the lawyers
work out the details. What can party A do in this
case in order to enforce the deal?

In the common law tradition, party A would
rely on the principle of ‘estoppel” whereby party
B cannot go back on their previous promise to
complete the contract because, knowing that A
incurred costs by acting on the basis of false
assumptions, it was not fair for B to behave the
way they did as it encouraged A to demolish the
building and build a new building.

In the civilian legal tradition, for example
Germany, A could rely on §311 in combination
with §241 of the German Civil Code. §311
determines that ,,in order to create an obligation
by legal transaction® a contract is necessary or
»the commencement of contract negotiations®.
§241 entitles A to claim performance on the
basis of the obligation. In both instances A will
be able to enforce the deal with B.

As you can see, the outcome of the case
is the same regardless of whether a common
law or civil law approach is used. The
difference between the principles used is that
the principle of estoppel in the common law
tradition developed over time on the basis of
many different cases. That is why there are,
in fact, many different types of estoppel as the
concept was broadened and adapted to various
circumstances through the years. The full extent
of the principle of estoppel only becomes
apparent when reading a vast amount of case-
law. The German principle, on the other hand,
is laid down in a specific provision of the Civil
Code which is supplemented by commentaries
on the Civil Code written by legal scholars. It
is only in rather complex or new cases that the
German lawyer will have research previous
case-law.

However, this does not mean that the legal
thought process in civilian legal systems is less
complex. It merely means that the analytical
work is done by the commentators (who usually
are professors, judges and practitioners) at
an abstract level, rather than by the judge
and prompted by a specific case. The codes
and commentaries in civilian legal systems
ordinarily are the result of a collective effort
by legal experts. Judicial decisions on the other
hand are taken by a single judge or, usually, three
judges. Control in the latter system is exercised
ex post through the publication of all cases,
whereas in civilian legal systems ex ante control
is prevalent. Over the centuries, both types of
mechanism have proven to be effective. When
it comes to deciding which system to favour for
a specific society, the socio-cultural dimension
of law comes into play. For instance, societies
where a tendency to abuse power is prevalent,
often have evolved into civilian legal systems.
Societies that favour flexibility, on the other
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hand, have become common law systems. Yet,
in societies where several cultures intermingle,
so-called ‘mixed legal systems’[1] can arise.

Mixed Legal Systems

Mixed legal systems can take on many
different forms. Generally, they are legal
systems that contain elements of different
kinds of legal system, such as both common
law and civil law elements. Often mixed legal
systems used to be ‘pure’ systems, but later had
to incorporate foreign elements to due foreign
political influence. Scotland, for example, used
to be a civilian legal systems with roots in Roman
law. However, after the Union of the Crowns in
1603, the country was forced to accept English
mercantile law, the doctrine of stare decisis, and
other English legislation made applicable to
Scotland [2. p. 370.]. A similar example would
be Quebec which had a civil code based on
French law and and later adopted parts of the
English common law such as the doctrine of
stare decisis and English procedural law. That
is why in the early days of comparative studies,
a mixed legal system was generally considered
to be ‘basically a civilian system that had been
under pressure from the Anglo-American
common law and has in part been overlaid by
that rival system of jurisprudence’[3].

However, through time, the definition of a
mixed legal system changed and later, mixed
legal systems were defined as having the
following characteristics: (i) civil law rules and
principles are filtered through Anglo-American
institutions, for instance, the common law
judge; (i1) judicial decisions are given strong
precedential value whether the civil law is
codified or not; (iii) civil procedure is adversarial
and Anglo-American, with an emphasis on
remedies that leaves an imprint on substantive
civil law; (iv) common law makes incursions
into the civil law sphere by penetrating the
most porous point of entry, such as the law of
delict, while leaving resistant institutions such
as property law relatively unaffected; and (v)
commercial law is transformed and replaced
by Anglo-American commercial law, because
of pressure to conform to the norms of the
dominant economy [2. p. 373.].

Despite not fulfilling the above-mentioned
criteria, more and more, there is the perception
of the EU legal system as a supranational mixed
legal system, which is also an alterative way of
describing the effects of legal harmonisation
on Member States and Europe itself [2. p.
376.] Through EU legislation harmonising
rules within certain spheres of both Member
States rooted in the civilian legal tradition and
common law Member States, elements of both
traditions are present within the EU legal order.

Mixed legal systems often are considered
‘laboratories of comparative law’ and are given

special attention in comparative legal research.
However, as Palmer concludes, “In reality all
systems are laboratories of comparative law
and any system’s experience could be of some
value for others.” [2. p. 379.] The same is true
for the further development of the Civil Code
of the Republic of Kazakhstan. Even though
it is sought to further develop the Civil Code
by way of implementation of principles of
English law, valuable experience in this venture
can be provided by any legal system, mixed
or otherwise. In the final part of the present
contribution, therefore, the various ways of how
some selected principles of English law or their
functional equivalents in other legal systems
have been implemented will be discussed.
Implementation of English law principles
in Kazakhstan
The ‘Concept for the improvement of civil
legislation of the Republic of Kazakhstan by
implementation of English law principles’
envisages the transplantation of elements such
as judicial precedent; elements of corporate
law (e.g. corporations, company acts and
memoranda, shareholders’ rights, director’s
duties, corporate social responsibility); estoppel;
the doctrine of frustration of contract; rules
on representation, warranties and guarantees;
indemnity in contract; as well as framework
and subscription contracts. It is not possible to
deal with all of these within the scope of the
present contribution. By way of example, the
implementation of judicial precedent and the
principle of estoppel will be discussed.
Adoption of judicial precedent — ‘Ulgy’
The prominent role of case-law and judicial
precedent in England first came about after
the conquest of the Normans over the British
Isles. The Normans were Francophone and
had conquered a largely English-speaking, as
well as hostile, territory. Nevertheless, they
saw the need for developing a new legal order
responsive to Norman and local needs. In lack
of a shared language and given that the majority
of the population could not read, they concluded
that the only way to do this was through a loyal
judiciary which was to be supported in their
decision-making by a local jury. By imposing
on the new permanent judges the obligation to
create written testament of their adjudication, a
posteriori control could be exercised over their
activities by the King. To develop the teaching
necessary for the new legal professions,
working in the royal courts, English lawyers
eventually developed the Inns of Court where
the different types of procedures were taught
through examples of earlier cases. To ensure
legal certainty for the adjudicated, through time,
certain cases emerged as ‘leading cases’ which
became binding precedent. Thus was developed
the common law as a new form of legal system
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as well as the doctrine of judicial precedent [4]

In civil law systems, where a general
distrust of the courts was prevalent before the
19th century, judicial precedents enjoy only a
persuasive role and constitute a source of ‘soft’
law. The higher the level of uniformity in past
precedents, the greater the persuasive force of
case-law. Through time, this judicial practice
emerged more and more as a way to ensure
certainty, consistency and stability in the legal
system which had not been possible to such an
extent by codified law on its own. Importantly
though, and in stark contrast to common law
systems, courts are only required to adhere
to previous decisions if there is sufficient
uniformity. No single decision binds a court
and no relevance is given to split case-law [5].
In addition, generally accepted case-law is
referred to in legal commentaries and thus used
to inform lawyers of the prevalent interpretation
of a given legal pr0V1510n

The publication of ‘Ulgy’, model decisions
by the Supreme Court of the Republic of
Kazakhstan in any given field of law, will
serve to enhance legal certainty and further the
dissemination of legal knowledge. However,
in the form currently envisaged, they will not
amount to judge-made law. For one, the legal
reasoning presented in these model decisions
will be based on legislation, and only selected
decisions will be prepared to serve as guidance
for lower instance courts. In addition, the
Ulgy could at any point be superseded by new
legislation.

While there is no doubt that the publication
of Ulgy will further the dissemination of legal
knowledge and enhance uniformity of court
decisions in the Republic of Kazakhstan, the
implementation of such an instrument must
be carefully thought through. For instance, in
order to utilise such model decisions for lower
instance courts to the greatest extent possible,
their implementation must go hand in hand
with the publication of the full text of the court
cases underlying the model decisions. The legal
reasoning underlying court decisions more often
than not depends on the specific circumstances
of the case under consideration. In a situation
where lower courts are provided with the legal
reasoning behind a decision, however not the
underlying circumstances, they might not be
able to make full use of the legal guidance
thus provided. In the best case, judges at lower
instance courts might choose to apply the legal
reasoning provided in the Ulgy only to cases that
exactly replicate the circumstances of the model
decisions provided by the Supreme Court; in
the worst case, the judges might run the risk of
applying the models provided to cases that differ
from the scenario that the Supreme Court had in
mind in an essential detail. In addition, as the

number of Ulgy might become substantial over
the years, they must be published in an ordered
and coherent manner. This could be done as an
amended version to the existing commentary on
the Civil Code of the Republic of Kazakhstan,
in a style similar to German legal commentaries
which provide, in the same publication, the text
of codes and laws, as well as annotations by
scholars and the most relevant court cases. The
amended commentary could provide, among
other annotations, the Ulgy relevant to a given
provision. Such a commentary could constitute
the main ressource, or a ‘one-stop-shop’, for
judges, practitioners and students seeking to
ascertain the correct interpretation of Kazakh
civil law.

Estoppel

Estoppel might easily be the most infamous
element of English law. It is said to be a
principle unique to the English legal system.
To understand the value of the principle within
the sphere of English law, one must understand
how the English law of contracts is based on the
idea of consideration (in other words: the idea
of ‘quid pro quo’). This means that unilateral
promises are not enforceable. This is in stark
contrast to the contract law in civilian legal
systems, which is based on the idea of cause,
and therefore effect can be given to unilateral
promises. However, not enforcing unilateral
promises can, at times, lead to an unfair result.
A famous example is the landlord who, during
World War II, promised to forego part of the rent
due by his tenant as they were unable to find
enough tenants due to evacuation of London
during the war in any event. At the end of the
war the flats became fully let and the landlord
demanded the payment of full rent again. It
was observed in the judgment that it was not
possible for the landlord to be reimbursed for
the rent foregone during war times as the tenant
had relied on the promise [6]. Out of these
circumstances, the principle of estoppel was
(re-)born. Importantly, as estoppel is not based
on the idea of consideration, it represents an
exception within the English law of contracts. It
is a fall-back principle, rather general in nature,
for situations where, for some reason or another,
no formal agreement (such as a contract) has
come into existence [7].

Estoppel has many different forms of
appearance with ‘separate requirements and
different terrains of application’ [8]. Given the
multifarious nature of the concept, it is difficult
to grasp and even more difficult to transpose
into another legal system. The ‘Concept for the
improvement of civil legislation of the Republic
of Kazakhstan by implementation of English
law principles’ foresees implementation of the
principle only insofar as it concerns promissory
estoppel.
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Promissory estoppel is one of the more
recently introduced types of estoppel [6] It is
one of the reliance-based estoppels, i.e. it can
be invoked when someone wishes to enforce
a promise made without any consideration
provided in return [8. pp. 3-90]. In addition,
reliance on the promise must have caused
detriment to the person trying to invoke the
principle of estoppel. Promissory estoppel
has four elements (i) an unequivocal promise
by words or conduct; (ii) the promise was
reasonably relied upon; (iii) detriment resulting
for the person relying on the promise; and (iv)
fairness requires enforcement of the promise.
Promissory estoppel relates to future events,
unlike estoppel by representation which relates
to a past or present fact that is either true or not
[9.p. 701]. The four elements provided above are
merely one formulation of the principle, many
more exist in the existing case-law. There is no
one codified version of the principle in English
law. Therefore the question how to transpose
the principle into a civilian legal system, such
as Kazakhstan, easily suggests itself.

Since 2005, the French Supreme Court
for private and criminal matters (‘Cour de
Cassation’) has implemented the concept of
estoppel in French arbitration law. It has been
described by French courts as a ‘rule against
self-contradiction to the detriment of others’.
This indicates that estoppel is more seen as
an instrument for sanctioning parties acting
inconsistently or in bad faith, rather than
protecting parties relying on representations
or promises made by another party with the
result of detrimental consequences. It thus has
been stated by several French scholars that the
same result could therefore also be achieved by
recourse to the principle of good faith. What is
more, even some courts have expressly stated
that the scope of the principle of estoppel, as
applied in France, could coincide with the
earlier French principle of waiver and that they
were not mutually exclusive, therefore could
be applied concurrently within the French legal
system [10] The principle of estoppel, however,
has not been codified in France. Accordingly, it
might be useful to look at further example of
implementation of the principle within legal
systems based on the Roman law tradition.

There are two US federal states that have
codified estoppel: Georgia and Louisiana.
For present purposes, only the example of
Louisiana will be discussed as it is a mixed
legal system and therefore will better lend itself
for co rparison with a civilian legal system [9.
p. 695]" as it exists in Kazakhstan. A gap in
the ‘variegated framework’ of the mixed legal

system caused the codification of estoppel in
Louisiana by amendment to the Civil Code [9.
p. 719.]. The amendment was passed in 1984
and entered into force in 1985 [11]. Since then,
Article 1967 of the Louisiana Civil Code reads:

‘Cause is the reason why a party obligates
himself.

A party may be obligated by a promise when
he knew or should have known that the promise
would induce the other party to rely on it to his
detriment and the other party was reasonable
in so relying. Recovery may be limited to the
expenses incurred or the damages suffered as a
result of the promisee’s reliance on thepromise.
Reliance on a gratuitous promise made without
required formalities is not reasonable.’

It is clear from the wording of Article 1967
that one of its objectives was to reconcile cause,
as a major element of civil contract law, with
the principle of promissory estoppel. At first
view, one might conclude from the wording
of this provision that detrimental reliance was
conceived of as an exception to the requirement
that every contract must have a cause. However,
such a conclusion cannot be right as the
preceding article of the Louisiana Civil Code
states that ‘an obligation cannot exist without a
lawful cause’ [9. p. 721]. Rather, in this context,
the promise is cause for the obligation incurred.
For the common law lawyer it is rather odd that
the promise only becomes binding under the
requisite that the proper formalities are fulfilled.
Such a formality could be, for example, the
requirement of a notarised document for the gift
of land as it would be unreasonable to presume
that a land transaction could be effected without
the formality [9. p. 735]. Similarly, the ‘Concept
for the improvement of civil legislation of the
Republic of Kazakhstan by implementation
of English law principles’ envisages that the
promise must have been made in writing.
This is far from the underlying rationale to
the principle of estoppel in English law, which
was intended to serve in cases where, for some
reason or another, no formalities were followed.
Requiring there to be a promise in writing
deprives the principle of estoppel of its very
essence. In addition, as estoppel is a dynamic
common law principle which is inherently
flexible, it will not be possible to make it a
codified principle while also staying true to its
character.

Accordingly, it might be useful to also look
at functional equivalents of estoppel in civil law
systems. The German Civil Code, in §780 BGB,
contains a provision on the ‘promise to fulfil an
obligation’. It reads:

‘For a contract by means of which

I The functional equivalent to estoppel in Scots law, personal bar, is of little use in this context as it has not been

codified.
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performance is promised in such a way that the
mere promise is intended to establish the duty
(promise to fulfil an obligation) to be

valid, to the extent that no other form is
specified, it is necessary for the commitment

to be made in writing. The commitment may not
be made in electronic form.’

The promise to fulfil an obligation under
§780 BGB represents a contract creating a
unilateral obligation. The contract can be formed
independent of the existence of cause or a legal
relationship between the parties involved.
Therefore the provision is considered to create
an abstract contract. Just as is envisaged under
the ‘Concept for the improvement of civil
legislation of the Republic of Kazakhstan by
implementation of English law principles’, the
promise to fulfil an obligation under §780 BGB
must be in writing. Given that the existence of
cause is not necessary in the case of a promise
to fulfil an obligation, the obligation can be
enforced more easily. It is up to the party owing
the obligation to bring forward the defence of
unjustified enrichment or similar. In addition, the
German Code of Civil Procedure allows for less
stringent standards of proof'in the case of claims
based on abstract legal obligations [12] and also
enables the claimant to obtain a judgment which
is provisionally enforceable without providing

any security [13]. This provides both legal
certainty and a swift legal instrument to the
person who is owed the obligation [14].

Conclusion

Kazakhstan has undergone significant
economic development over the last 20 years since
the Civil Code of the Republic of Kazkahstan was
first passed. Therefore it is necessary to adapt the
Civil Code, as well as other civil legislation, to the
new economic realities. In implementing reforms,
experiences from other legal systems can be most
valuable. While the main source of inspiration
for the pending reform of civil legislation in
Kazakhstan seems to have been English law, in
implementing these new elements into the legal
system of the Republic of Kazakhstan, and at
the same time ensuring coherency and integrity
of the system as such, relying on experiences
from its brothers and sisters of the civilian legal
tradition could prove essential. This means that
the reform must necessarily represent a multi-step
process: first, the legal elements suitable to fill
the regulatory gaps in the civil law of Kazakhstan
must be identified; second, comparative studies
on functional equivalents in countries with legal
systems similar to Kazakhstan are undertaken;
and third that the right form of implementation
appropriate for the specific needs of Kazakhstan
is chosen.
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