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Annomauusn. B cmamve packpvimol 0ougemeopemuueckue npooiemvl onpeoenenuusi NOHAMus
U cooepocanusi uHCmumyma KoHguckayuu umywecmsa. Aemopamu u3yueHvl MHeHUs omoeib-
HbIX POCCUTICKUX U OMEYeCMBeHHbIX YUeHbIX, d MAaKice NPO8edeH AHAIU3 KA3AXCMAHCKO20 Y2o-
JI0BHO20 3AKOHOOAMENbCMEBA, Pe2lamMeHmupyioue20 60NPoCcsl KOHpuckayuu umywecmesa. B pe-
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BECTHUK MHCTUTYTA 3AKOHOAATE/IbCTBA N NMPABOBOU MHOOPMALIMM PK N2 1 (64)-2021

KbITMBICTBIK, K¥KbIK YXOHE KbI/IMbICTBIK MPOLIECC

3ynemame u3yyeHus CoO0epHcanus ooujell KOHPUCKayuu UMyuecmed, asmopsvl NPUULTU K 8b18600Y
0 HeappexmueHocmu u NPOMUOpeyUl ee OCHOBHBIM NPUHYUNAM Y2OJI08HO20 NPAsd, a MaKice
n000epAHcanbl Npasosvie pedhopmvi 06 UCKTIOUEHUU ee U3 KAZAXCIMAHCKO20 Y20N08H020 3AKOHOOA-
menvcmea. Aemopamu nposeden aHaiu3 YacmHonpagosvlix U MamepualbHo-npaeosvlie 0CHOBA-
HULL NPUMEHEeHUsl CNeyuaIbHOU KOHguckayuu umyuecmea. B kauecmee mamepuanvno-npasossix
OCHOBAHULL, OMSPAHUYUBAIOWUE CNEYUATbHYIO KOHpUCKayuo om obwell, 8bloeleHbl Haaudue ee
8 CAHKYUU CMambvll U C8:3b UMY ECm8d C Y20N08HbIM NpasoHapyuienuem. Ilpu smom, kongucka-
Yus Modcem 8blcmynamo 8 Kauecmee 0013ameibH020 HaKaA3aHus unu arbmepruamusnozo. Ceasv
C UMYULECTNBOM MOACEM BbIPANCAMBCS 8 HECKONbKUX (hopMax: noiydenue 8 pesyivmame cogep-
WeHUs Y20l08H020 NPABOHAPYUIeHUs, MAK U 0/ e20 cogepuieHus. B kauecmee nonosxcumenvrou
CMOPOHbL USMEHEeHUN 3aKOHOO0AMeNbCmed, peLlameHmupyoue2o paccmampusaemolii 6U0 HaKa-
3aHUsL ABMOPDL BbLOETUNIU BOIMOHNCHOCHb B3bICKAHUS OCHENHCHO20 IKBUBANIEHMA UMY eCcmad, N00-
Jedcawye2o Konghuckayuu. Buieoosl asmopos noomeepaicoensvt sMnupuyecKumMy OaHHbIMU — peule-
HUAMU CY008. A6mopamu 0bOCHO8bIBAEMCA 8bI600, UMO KOHPUCKAYUA UMYUECEd, 000bIMO20
NpecmynHvIM NYmeM, A811emcs Y20Jl08HO-NPOYECCyalbHOU MePOLl 8 CUTLY NOTOHCEHUL ePAHCOaH-
cKoeo npasa. Mmywecmeo, nonyuyeHHoe He3aKOHHbIM 00pa3oM, He 0bpazyem npaso coocmeenHo-
cmu, a ghakm npuodpemeHus NPUIHAEMCsl HedeuCmeumenbHbiM, HuYmoxicHvIM. I1o pezynemamam
NPOBEOEHHO20 AHANU3A, A8MOPbL 8bIOENUNU OCHOBHbBLE 08€ Yelu KOHPUCKAYUU UMY ecmed, npeo-
VCMOMPEHHO20 8 Y20N08HOM 3aKoHoOamenvcmee Pecnyonuxku Kasaxcman: npeeenmuenyio yens u
yempaneHue nocieocmautl npecnynHou 0esimenbHOCHu.
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KYKBIKTBIK TABUFATBI
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Tyiiin co30ep: dcannvl KHcoHe aprativl mapKiney, KolimbiCmulK JcoimeHr anvlHean MYyniK, aibin
KO0, KbLIMbICIbIK dpeKemmeH mycKeH maovlc, i#casd, KblIMbICIbIK iC HCYP2i3y Wapachyl.

Annomauyun. Makanaoa mynikmi mapKiney UHCMUMYMbIHLIY MYCIHIT MeH MAa3MYHbIH
AHBIKMAYObIY HCANNBL MEOPUSLILIK Macenelepl aubliean. Aemopnap scexene2en peceiiiik HcaHe
OMAHOBIK 2ATLIMOAPObIH NIKIpIEepin 3epoenedi, COHOAll-aK MYAiKmi mapKiiey maceneiepin pem-
metmin Ka3aKCmaHovlK KbLIMbICMbIK 3AHHAMA2A Manoay xcypeizoi. Mynikmi dcannvl map-
Kineyoiy MAasMyHwlH 3epoeney Hamudicecinoe asmopnap OHblY KbLIMbICIbIK KYKbIKMbIY He2l32l
npuHyunmepine Mmuimcizoiel xcane Katiuibl Kenyi mypaivl KOpblmulHOblead Keldi, COHOAl-aK OHbl
KA3aKCMAHObIK KbLIMbICIbIK 3AHHAMAOAH Wbleapy mypaivl KYKbIKMblK pedhopmanapea Koioay
Kepceminoi. Asmopnap mMynikmi apuaiivl mapKineyoi KoON0aHYOblH JHceKe KYKbIKIMbIK HCIHe Mame-
PUATIOBIK-KYKBIKMBIK Heciz0epine manoay iHcypeizoi. ApHativl mapKineyoi dcainvl mapKiieyoeH
uiekmetmin MamepuaiobiK-KyYKbIKmolK He2iz0ep pemiHoe oHbly Oanmuvly CAHKYUACLIHOA 00TYbl
JHCOHE MYNIKMIY KbLIMbICMbIK KYKbIK OY3VULbLILIKNEH OAlIAHbICLIHbIY OO0NYbl AmMan KOpCcemizeH.
Byn pemme mapxiney minoemmi scaza nemece MiHOemmi emec Hcasa peminoe apekem emyi Mym-
Kin. Myniknen Oatinanvic OipHeuie HbICAHOA KOPIHYI MYMKIH: KbLIMbICIbIK KYKbIK OY3)VUIbLIbIK
arcacay Hamudicecinoe any dcane ownwvl dcacay. O dcax peminoe agmopiap mapKileHyee xca-
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mamviy MyAiKMiy akuaniai 0aiamacsii eHOIpin any MyMKIiHOI2i OoUbIHWA e32epicmepdi aman
ommi. Aemoprapovly MyHcolpbiMOapbl IMNUPUKATBIK MATIMemmepmen — com ulewimoepimen
pacmanaovl. ABMopuap KulIMbLCIbIK HCOIMEH ANbIHAH MYAIKMI mapKiney A3amammulk KYKbIK
epediceniepine O6ALaHbICMbl KbLIMbICMbIK IC HCYPi3y Wapacel OOIbIn madwvliaobl, 3aHCbl3 HCOT-
MEH QNIbIHEAH MK MEHWIK KYKbI2bIH KYPMALLObl, Al CAMbIN ALy (PaKkmici Heapamcsl3, Heapamcyl3
0en maHwvliaobl 0e2eH Mydcblpbimea Helizoeneodi. JKypeizineen manoay Hamudicenepi OOUbIHUA
aemopnap Kazaxcman PecnyOoiuxkacblHblY KblIMbICIbIK 3AHHAMACLIHOA KO30e12eH MYiKmi map-
Kineyoiy Heeizel eKi MaKcamvli aman Kepcemmi. al0blH Ay MAKCamol HCIHe KbLIMbICMbIK iC-ape-
kemmiy canoapuit xcoro. The authors substantiate the conclusion that the confiscation of property
obtained by criminal means is a criminal procedure measure due to the provisions of civil law,
that property obtained illegally does not form a property right, and the fact of acquisition is
recognized as invalid, void.

THE LEGAL NATURE OF CONFISCATION
UNDER THE CRIMINAL LAW
OF THE REPUBLIC OF KAZAKHSTAN

Omarov Yerbol Agybayevich

Doctor PhD, chief researcher of Interdepartmental research institute
of Academy of law enforcement agencies under the General
Prosecutor s of the Republic of Kazakhstan. House 16,

Republic street, Kosshy village, Akmola region,

Republic of Kazakhstan. e-mail: e.omarovmirza@gmail.com

Kumarbekkyzy Zhaniya

Doctor PhD, Associate Professor at the Institute of Postgraduate
Education of Academy of law enforcement agencies under the
General Prosecutor s of the Republic of Kazakhstan. House 16,
Republic street, Kosshy village, Akmola region,

Republic of Kazakhstan. e-mail: zhanika-7@mail.ru

Keywords: general and special confiscation, property obtained by criminal means, seizure,
income from criminal activity, punishment, criminal procedure measure.

Abstract. the article reveals the general theoretical problems of defining the concept and
content of the institution of confiscation of property. The authors studied the opinions of individual
Russian and domestic scientists, as well as analyzed Kazakhstan's criminal legislation governing
the confiscation of property. As a result of studying the content of the general confiscation of
property, the authors concluded that it is ineffective and contradicts the basic principles of criminal
law, and supported legal reforms to exclude it from the Kazakh criminal legislation. The authors
analyze the private law and substantive grounds for the use of special confiscation of property.
As to the substantive grounds for separating the special confiscation of the total allocated its
inclusion in the sanctions of articles and the existence of a connection of property with criminal
offence. At the same time, confiscation can be a mandatory punishment or an optional one. The
connection with the property can be expressed in several forms: both as a result of the commission
of a criminal offense, and for its commission. On the positive side, the authors identified changes
in the possible recovery of the monetary equivalent of the property subject to confiscation. The
authors ' conclusions are confirmed by empirical data — court decisions. According to the results of
the analysis, the authors identified the main two goals of the confiscation of property provided for
in the criminal legislation of the Republic of Kazakhstan: the preventive goal and the elimination
of the consequences of criminal activity.
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KbITMBICTBIK, K¥KbIK YXOHE KbI/IMbICTBIK MPOLIECC

Beeoenue. 16 nexadbpst 1991 roma Ilapma-
MEHTOM HpHUHAT KOHCTUTYLMOHHBIN 3aKoH
«O rocynapcTBeHHOM He3aBUcUMOCTH Pecmy-
omuku Kazaxcran». Co BpeMeHHU mpuoOpere-
HUS HE3aBUCUMOCTH Tiepe] PecryOnmkoii cTosi-
Ja 3a/1a4ya pa3peuieHus MHOKECTBA HACYIIIHbIX
po0JieM, OHON U3 KOTOPBIX ObLIa HEOOXOIU-
MOCTb Npeo0pa3oBaHUs Pa3IMYHBIX OTpaciei
MpaBa, B TOM YHCIIE U YTOJIOBHOTO.

VYronoBHOE 3aKOHOJATENBCTBO, PAa3BUBASCH
Ha npoTsokeHuu moutu 30 JeT ¢ MoMeHTa 00-
peTeHust He3aBUcUMOCTH PecnyOnuku Kazax-
CTaH, MPETEPIIESIO CYIECTBCHHBIC U3MEHEHU,
YTO TaK)XKe TMOBIHUSIO Ha COBEPIICHCTBOBAHUE
TaKOTO YTOJOBHO-IIPABOBOTO MHCTHUTYTA, Kak
KOH(HCKaIMsI UMYIIIECTBA.

B kauecTBe HOBEIUIBI MOCIEAHUX MPABOBBIX
pedopM MOXKEM Ha3BaTh OINpeneiIeHre KOHPU-
CKalluel, He TOIBKO KaK BUAA JOTMOJIHUTEIHHO-
ro YroJIOBHOTO HaKa3aHMs, HO M KaK YIOJIOB-
HO-TIPOLIeCCYalIbHOM MEpHI.

Takoro xapakrTepa HOBEIUIbl YTOJIOBHOTO U
YTOJIOBHO-IIPOLIECCYaIbHOTO  3aKOHOAATEINb-
CTBa 00OCHOBAHO BJIEKYT KOHKYPEHIIUIO HOPM,
YTO TOPOXKIAET HEOJHO3HAYHYIO MPAKTUKY
MpUMEHeHUs, Komum3uu [ 1, c. 923-924].

B 2016 romy koH]uCKanus HMYIIECTBa,
Kak BUJ Haka3zaHws, HazHadeHa 8300 mumam, B
2017 rony — 10700, B 2018 rony - 1318, B 2019
rogy — 193, B 2020 rogy yka3zaHHBIN MOKa3a-
Tenb He peBbicui 162!, [IpuunHoit 66-kpaTHO-
IO CHIDKCHHUS Cy1eOHOTO MPUMEHEHHUs KOHMU-
ckanuu B 2020 rony B cpaBHeHuu ¢ 2017 ronom
crasio BHeceHue 22 nexadps 2017 rona nameHe-
Huii B HopmatuBHoe mocraHoBieHue Bepxos-
Horo cyna Pecny6onuku Kazaxcran ot 25 uroHs
2015 rona Ne4 «O HEKOTOpBIX BOMpOCAX Ha3HA-
YeHHUsl YTOJIOBHOTO HakKa3aHUs». BepxoBHBII
CyIl B IENAX MCKIIOUeHHs (QopManu3ma Mpu
Ha3HAUYCHWW HAKa3aHUM OMNpeNeNus, 4YTO IMpHU
OTCYTCTBHH IO J€Ty CBEICHUN O MPECTYITHOM
XapakTepe MPOUCXOKICHUS UMYLIECTBA, a TaK-
K€ TIPU HE YCTAHOBIICHUU UMYIIECTBA, KOH(H-
CKallusi HE Ha3Ha4aeTcs, B TOM YUCJE MO CTa-
M YK, npenycmarpuBaronium oos3areabHoe
Ha3HAYEHUE JTAHHOTO BHJA JIOMOJIHUTEIHLHOTO
HaKa3aHUs’.

1
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Ocnosnas uyacms. CymHOCTH J10OOOTO $IB-
JICHUs 3aJI0keHa B (DOPMYIMPOBAHUU €r0 TO-
HATHS, YTO TPEIONpenesieT HeOOXOAMMOCTh
oOpallleHusl K JOKTPUHAIBHOMY Pa3bsiCHEHHIO
KOH(UCKAIIM1 UMYIIECTBA.

[Ton xoH(UCKaIUEH B IOPUIMYECKON HayKe
MOHMMAIOT TMPUHYIUTEIHHOE O€3BO3ME3IHOE
W3BATHE B JOXOM TOCYIapCTBa B COOTBETCTBUU
C YTOJIOBHO-TIPABOBBIMH MPUHITUTIAMH U HA OC-
HOBAaHWU OOBUHUTEIBHOTO TPUTOBOpA CYyJa,
«KpPUMHHAJIBHOTO» UMYIECTBA ISl JIMILICHUS
JUI] BO3MOXKHOCTH MaTepUaIbHOro olorare-
HUS TIOCPEJICTBOM COBEPIICHHS MPECTYILUIe-
Hu» [2, c. 79].

B cBoe Bpems B. Jlanp nucan, 94to KoH)H-
CKOBAaTh - 3TO «OTOOPATh WM B3AThb Ha Ka3HY,
3a JIOJTH, IPECTYIUICHbS; WIH 0TOOpaTh HEJO-
3BOJIEHHOE K BBO3Yy B TocyaapcTBoy [3, c. 154].
B ropunnyeckoM cnoBape moxa KoH(pUCKaluen
MOHMMaeTcsl «0e3BO3ME3/IHOE U3bIATHE Y COO-
CTBEHHHKA UMYIIECTBA B CIy4asxX, [PeIyCcMO-
TPEHHBIX 3aKOHOM, IO PEIICHHUIO CyJa B BHJIE
CaHKIIMU 32 COBEPIICHUE MPECTYIUICHUS WU
WHOTO ITpaBoHapyueHus» (4, c. 310].

bonee monHoe omnpeneneHue MOHATUS KOH-
¢uckaruu npuBoaut B.K. AbGpamenko. B ero
MOHUMAHUU «3TO Mepa TOCYIapCTBEHHOTO
MPUHYKJEHUS, TPETyCMOTPEHHAS yTOJIOBHBIM
3aKOHOM, HamlpaBlieHHas Ha yCTPaHEHHUE KO-
HOMHYECKOM MOTHBAIIUU COBEPIICHUS MPECTY-
IUICHUH, a TaK)Ke TOJTy4YEHHs JOXOJ0B OT He3a-
KOHHO HQXXUTOTO HMYIIECTBA, MPUMEHSIEMYIO
B IENAX TMPEAYNPEKACHUS TPECTYIUICHUNA |
3aKIIIOYAIOMIAsICsl B MPUHYIUTEIILHOM 0e3B03-
ME3/IHOM H3BSITUM UMYIIECTBA, MOJTYYEHHOTO
WM UCTIONIb3YEMOT0 B PE3YJIbTaTe COBEPILICHUS
MPECTYIIICHUS], B TOM YUCJIE JIMYHOTO MUMYIIEe-
CTBa y JIMIIa, BAHOBHOTO B COBEPIICHUH IIpe-
CTYIUJICHHSI, a Tak)Ke TPEThbHX IUI[ B ClydYae,
MPETyCMOTPEHHOM 3aKOHOM, Ha OCHOBaHUU
pewenus cyga» [5, c. 9].

YrnorpebneHue TepMuHa «JIMYHOTO HMYIIe-
CTBay, 110 HAIlIEMy MHEHHIO, SBISICTCS HEyIau-
HbIM. B Kakoif MOMEHT MMYyIIECTBO, JOOBITOE
MPECTYMHBIM ITyTE€M, CTAHOBUTCS €T0 JIMYHBIM
MMYILIECTBOM U MOXET JIU OHO OBITH 00BEKTOM
cobcTBeHHOCTH. Ha ATOT BOMpOC MBI OTBETUM
MO3XKE.

HUnghopmayuonnviii cepsuc Komumema no npagoeoii cmamucmuke u cneyuanvhvim yuemam Ienepanvroil npoxypamypul

Pecnyonuxu Kaszaxcman // https://qamqor.gov.kz/portal/page/portal/POPage Group/MainMenu

2 Hopmamusnoe nocmanosnenue Bepxosnozo cyoa Pecnyonuxu Kazaxcman om 25 utona 2015 200a Ne 4 «O nexomopuvix
60NPOCAX HA3HAYUECHUL Y20N068H020 Hakazanusy // hitp.//adilet.zan.kz/rus/docs/P150000004S
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ITo muenuto JI.}O. Bbopuenko koH(ucka-
IUs - 3TO Mepa roCyJapCTBEHHOTO MPHUHYXK]Ie-
HUS, TIPEIYCMOTPEHHAST YTOJOBHBIM 3aKOHOM,
Ha3HauyaeMasi 10 OOBMHUTEIBHOMY IPHUIOBO-
pY, OIpPEIeICHUIO WU MOCTAHOBICHUIO Cy/a
JUIY, IPU3HAHHOMY BHHOBHBIM B COBEPIICHUU
MPECTYIUICHUS, 3aKIIIOYAIONIAsICS B MPUHYIU-
TEIbHOM, O€3BO3ME3THOM U OKOHYATEIHbHOM
OTOOpaHMH (M3BATUU) HAXOMAIIETOCS B HE3a-
KOHHOM (WJIM B 3aKOHHOM) BJIAJICHUU y OCY-
KJIEHHOTO WJIM APYTOTO JIUIA C MOCIEAYIONINM
oOparieHueM B COOCTBEHHOCTh TOCYIapCTBa
MMYIIECTBA, MOJIYYEHHOTO B PE3YJIBTaTe COBEP-
[ICHUS IPECTYIUICHUS, IOXOA0B OT HEro, 100
UMYIIECTBA, WCIOJIB3YeMOr0 WM IpeIHa3Ha-
YEHHOTo JyIsi (MHAHCUPOBAHUS TEpPpOpU3Ma U
OpPraHU30BAHHON MPECTYMHOW AEATEeIbHOCTH,
6o opyaui, 000pyIOBaHHS, MHBIX CPEICTB
COBEpIICHHUSI H MPEIAMETOB TPECTYIUICHUS
[6, c.8-9].

JlanHoe ompe/eneHre mpeacTaBisieTcs] Hau-
OoJiee MONHBIM, HO JOBOJILHO OOBEMHBIM, Iie-
PErpyKCHHBIM TEPMHHAMH, YTO 3aTPYIHSIET €TO
BOCIIPUATHE.

VYronoBHOE 3aKOHOJATENLCTBO OTKA3allOCh
OT TMPAaKTUKU KOH(HCKAIIMHM BCETO WM YacCTH
UMYIIECTBA OCYKJICHHOTO U TEPEIUIO K MpaK-
THUKE KOH(PUCKAIIUU TN UMYIIIECTBA, TOOBITO-
IO MPECTYMHBIM IyTeM 00 MPUOOPETEHHOTO
3a CYET CPECTB, IOOBITHIX MPECTYITHBIM ITyTEM,
a TaK)KEe MMYIIECTBA, SBISIFOIICTOCS OPYIUEM
WM CPEJICTBOM COBEpIICHHUSI. ITO, B CBOIO OUe-
penb, TpeOyeT MepecMOTpPeTh 3aKOHOAATENb-
HOE Ompe/elieHue KOH(PUCKAIMH HWMYIIECTBa.
B 5T0li HEKOTOpBIMH aBTOpaMHU MpPEIJIaraet-
csl ompezesieHne KOoH(HUCKalMU MMYIIECTBA B
cnenyromer penakuuu: «Konduckamus umy-
IeCTBA - MPUHYAUTEIbHOE OE3BO3ME3IHOE
U3BSATUE U 00palieHre B COOCTBEHHOCTh TOCY-
JapcTBa MMYIECTBA MO0 €ro yHUUYTOXKEHHE,
HaxXoJsIIeecss B COOCTBEHHOCTH OCY>KJIEHHOTO,
HOJI €ro KOHTPOJIEM JHOO mepesaHHOe B COO-
CTBEHHOCTh APYrux jiuil ((puzndeckue, Hpu-
JTUYECHe JIUIA), T0OBITOTO MIPECTYIMHBIM ITyTEM
100 MPUOOPETEHHOTO HA CPEACTBA, JOOBITHIC
MPECTYMHBIM MyTEeM, a TAK)KE UMYIIECTBa, SB-
JISIFOIIIETOCS OPYIMEM HITH CPEJICTBOM COBEpIIIe-
HUSI YTOJIOBHOTO MpaBoHapymenus» [7, ¢.101].

BrlmieykazanHble aBTOpBI €IMHBI BO MHeE-
HUU O TOM, YTO KOH(UCKAIUs TPEACTABISCT
co0oOi BHJ HaKa3aHHUSA 32 COBEPIICHUE YIO-
JIOBHOTO MPAaBOHAPYILIEHHUsS] M TOApPa3yMeBaeT
MPUMEHEHHE K BHHOBHOMY TOCYIapCTBEHHBIX

MEep NPHUHYKIEHUS, HEraTUBHBIX MPABOBBIX
nocnenctBuil. Kak panee ormedeno, oOrmas
KoH(uUCKamwms, panee JeiicreoBapmas B Kazax-
CTaHe, MpeaycMaTpuBaja U3bsTHE BCEr0 UMY-
[IECTBAa BUHOBHOIO, HECMOTPSI HAa 3aKOHHOCTh
€r0 IPOUCXOXKICHUSI.

B nureparype BbICKa3bIBAIMCh pPa3IUYHbIE
CYXKJCHHUSI OTHOCHUTEJIbHO JajbHEHIINX Tep-
CIIEKTUB CYLIECTBOBaHUS 001ei KOH(pUCKAIUU
uMyliecTBa. Ps aBTOpOB roBOpMII O TOM, YTO
JlaHHasi Mepa siisieTcs 3 (HEKTUBHOM U €€ MpU-
MEHEHHUE JIOJDKHO HOCUTH HCKIIIOUUTEIbHBIN
xapakrep [8, c. 448-455].

Jpyrue aBTOpBI, HAMPOTUB, CUUTAIH HE-
00XOMMBIM HUCKJTIOYUTHh KOH(MUCKAIIMIO HMY-
[IeCTBa M3 IEpPEeYHsl YTOJOBHBIX HaKa3aHUU.
K npumepy, Y.C. JIxekebaeB yTBepxkaai, 4To
B COBPEMEHHBIX YCJIOBUX, Korga Koncturynus
Y rpaxxJaHckoe 3akoHoaaresbetBo PK rapantu-
pYeT KaXXIOMy CBOEMY YCMOTPEHHIO BIAJETh,
MOJIb30BAThCSl U PACHIOPSKATHCA UMYIIECTBOM,
pUMEHEeHHE KOH(PHUCKAIUN YaCTUUHO HITH MO~
HOCTBIO OTPAHUYUBAET 3aKOHHBIE IIpaBa 4Yejo-
Beka. Jlumarp ke OOBHHSEMOIO HMYILECTBA,
MPUOOPETEHHOTO 3aKOHHBIM IyTeM, 3HAYUT
oduManbHO MPU3HABATh (PUCKAIBHBIA XapaK-
TEp ATOW MEpbl YrOJIOBHOTO HAKa3aHUS U Iie-
necoo0pa3Ho Ha3HAYaTh KOH(UCKAITUIO TOJIHKO
HA MMYIIECTBO, JOOBITOE MPECTYMHBIM IIyTEM
[9, c.86].

B Teopuu mpaBa BBIIENAIOT 1BAa BUAA KOH-
(duckaru: oOIIyI0 U CIEIUATBHYIO.

OO6mass koHUCKAIUS TpPeaycMaTpUBACT
U3BSATUE BCETO UMYILECTBA OCYKIEHHOI0, 1aKe
KOTOpPOE MPUOOPETEHO J0 COBEPILIEHNUS YTOIOB-
HOTO ITPaBOHAPYLICHHUS.

CrenmanbHasi — JHIIb ONpPENeIEHHBIX €ro
BUJIOB: OPYIUSl M CPEACTBA, MUHBIC MPEAMETHI,
HCIIOJIb30BaBIIMECS JUIsl TOATOTOBKM U OCY-
IIECTBJICHUSI TIPECTYITHOTO JCSTHUS, JIEHEKHbIE
CpelCcTBa, UTHOE UMYIIECTBO, MOTYYECHHBIE B pe-
3yJbTaTe COBEPILEHUS MPECTYIICHHS; TpeIMe-
ThI, U3BATHIE U3 CBOOOIHOTO 000pOTa (OpYyKHUE,
HapKoThueckue cpeacrea u T.1.) [10, ¢.317].

Y4uuThIBasS MHOXXECTBO B3IVISZIOB, CUHMTAEM
HEOOXOIMMBIM BBICKa3aTh CBO€ MHEHHUE OTHO-
CUTETbHO 00mIel KOH(PHUCKAUKM HMYIIECTBA,
KoTOopasi ObUla paHee MpPeIyCMOTpPEeHa B Yro-
JIOBHOM 3aKoHonarenscTBe Pecyonmku Kazax-
CTaH.

HecnpaBennuBeiM, nonaraem, siBIsUIOCh Ha-
3HAYEHHUE JIUILY, OCYKICHHOMY 3a Kpaxy, Haps-
Iy C OCHOBHBIM HaKa3aHUEM B BUJE JTHUIICHUS
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cBOOO/IbI, TOTIOJIHUTENBHOTO HaKa3aHUs - KOH-
¢uckanuu Bcero umyniecTsa. [lpu aTom, 3aKo-
HOJIaTeTh HE BBIICISUT M HE Bo3jaraji o0si3aH-
HOCTb YCTAHABJIMBATh UCTOYHUK TPUOOPETEHUS
MMYIIIECTBA — 3aKOHHBIN Wi He3akoHHBIN. [1o
YKa3aHHOUM mpUuYuHE, KOH(PHUCKAINK TOJIeKa-
JI0 BCE€ UMYIIECTBO OCYKJICHHOTO, BHE 3aBUCH-
MOCTH OT 3aKOHHOCTH €T0 IPOUCXOKIACHHUS.

Wuaue roBopsi, BUHOBHBIM, KOTOPBII B Teue-
HUE BCEH 3aKOHOIOCIYIIHOM )KU3HEAEATEIIBHO-
CTH 3apaboTaJl UMYIIECTBO B BUIC KBAPTHUPHI,
MAalIMHbI U UHBIX LIEHHOCTEH, 32 COBEpILEHUE
MPECTYIUICHU, YUIep0 MO KOTOpPOMY 3Hauu-
TEJIbHO HIKE€ CTOMMOCTH BCEro UMYIIECTB, T10-
MHUMO JIMIIEHUST CBOOO/IBI, TIOJIBEPracTCs HaKa-
3aHHUIO B BUJIE KOH(PUCKAIMH BCEr0 UMYILIECTRA.

[Io MHEHHIO HEKOTOPBIX YYEHBIX, KOTOPOE
MBI paszenseM, oOmas KOH(UCKAIUs BCEro
MMYIIECTBA, KaK BUJI HAKa3aHUS IPOTUBOPEUUT
MPUHIIMIIAM yroJoBHOrO npasa [11, ¢.179].

Bo-nepBbix, ona BieueT 3a co0oil upes-
BBIYAHO HEOJIArONPUSTHBIE MOCICICTBUS HE
TOJIBKO JIJII OCY’KJIEHHOTO, a TAKXKe JIJISl WICHOB
ero cembn» [12, c.6], nuias poACTBEHHUKOB
MOYTH BCEX MaTepuajbHBIX Ollar U BO3MOXKHO-
CTU HACIEAOBaTh 3aKOHHO HAXXUTOE HMMYIIE-
CTBO.

OO0111eM3BECTHO, YTO JIMIA, ITOCJIE OCBOOO-
KACHUS M3 MECT JIMIICHHs CBOOOIBI BCTpe-
YaroTCcsl ¢ (PUHAHCOBBIMH TPYIHOCTSIMH, HC-
MBITBIBAIOT ~ MPOOJEMBI  TPYAOYCTPOMCTBA.
Konduckanuss MOXET JHIIb yCYyryOuTh MX
TaK HeONarompusTHOE MaTepuaIbHOE MOJIOXKE-
HUE U JJaXe CIIPOBOLIMPOBATH COBEPIICHUE HO-
BBIX MPECTYIUICHUH, YTO MPOTUBOPEUUT LETU
HaKa3aHUs — MPEAYyIPEKICHHIO.

Bo-BTOpbIX, HE BOCCTaHABIMBAETCS B IOJI-
HOIl Mepe colMalibHasi CIpPaBEeJIMBOCTb, TaK
KaK JIHIIeHUe (U3MYECKOro JIMIAa YacTHON
COOCTBEHHOCTH - B psje CIy4yaeB Hecopas-
MEpHasi Mepa MO CPaBHEHHUIO C COBEPIICHHBIM
npecrymieHueM. Hakazanue J101KHO COOTBET-
CTBOBATh XapaKTepy U CTETIEHU OOIIECTBEHHOM
OMACHOCTU MPECTYIUICHUS, OOCTOSITENbCTBAM
€ro COBEPILEHUS U JINYHOCTU BUHOBHOTO.

B-tpeTthux, o0mas koH(UCKAMs KaK BHI
HaKa3aHUs TaKXe IPOTUBOPEUYUT MPUHIIUITY
00 YroJIOBHOI OTBETCTBEHHOCTH JIMIIA TOJIBKO
3a Te OOIIECTBEHHO OIMACHBIC JCSIHUS U HACTY-
MUBIINE OOIIECTBEHHO OMACHBIC MOCIEICTBUSA,
B OTHOIIIEHUH KOTOPBIX YCTAHOBJICHA €r0 BUHA.

O0O0bEeKTHBHOE BMEHEHHE, TO €CTh HaKa3aHue
3a HEBUHOBHOE€ NMPUYMHEHHUE BpEIa, HE JOIy-
CKaetcsl.

Ecnu xoHuckyeTcss MMyHiecTBo, B OTHO-
[IEHUH KOTOPOr0 HE JO0Ka3aHO, HAXKUTO IU
OHO B pe3yibTare IPECTYIHbIX AEHCTBUMU, TO,
M0 CyTH, HaKa3aHHE YCTAHABJIMBACTCS 3a He-
BUHOBHBIE JesiHUS. OHAKO, €CIM HU3bIMAeTCs
MMYIIIECTBO paHEe IMOJyYeHO HE3aKOHHO, TO,
0€3yCJI0BHO, MPUHITUIIBI YTOJIOBHOTO 3aKOHA HE
HapYIIAIOTCS: JTUI0, COBEPILIUBIIEE YTOJIOBHOE
[IpaBOHApYLICHHUE, B JTAHHOM Cllydae mpeTeprie-
BaeT HEONIArONpPUSATHBIC MOCIEICTBUS UMEHHO
B CBSI3U C COBEPILIEHHBIM UM JICSTHUEM.

B smoii ceazu nonacaem eepnvim mo, umo
3akonodamens npu npunamuu Hogoeo YK PK
2014 200a ucknouun odbwyr KoHguckayuro
UMYUeCmea BUHOBHO20, NPUOOPEMEeHHO20 3a-
KOHHBIM NYMEM.

B cootBeTcTBUM € NEUCTBYIOIIUM YTOJIOB-
HBIM 3aKoHofare’abcTBOM PecnyOnuku Kazax-
CTaH Moja KOH(UCKAIMEeH MMYIecTBa (cneyu-
AbHOU) TIOPA3yMEBACTCs MPUHYIUTEIHLHOE
0€3B0O3ME3THOE U3BATHE M OOpaIeHUE B TIOJIb-
3y TOCyIapcTBa MMYIIECTBA, HAXOIAILIETOCS
B COOCTBEHHOCTH OCYXKICHHOTO, JIOOBITOTO
MPECTYIMHBIM IyTEM JINOO MPUOOPETCHHOTO Ha
CpeICTBa, JOOBITHIE IPECTYIHBIM ITyTEM, a TaK-
K€ HMMYIIECTBA, SBISIOLIETOCS OPYIUEM WU
CPE/ICTBOM COBEPILIEHHUS YTOJOBHOTO MPAaBOHA-
pylLICHHS.

N3 nanHO#l HOPMBI MaTepHaIbHOTO MpaBa —
YK PK, crnenyert, 4uTo oOCHOBaHHEM Ha3HAYCHUS
KOH(HCKAINK, KaK U JIF000TO BUA HAKA3aHUS,
SIBJISICTCS] COBEPIIICHUE JIUIIOM YTOJIOBHOTO TIpa-
BOHApYILIEHUS, MPU3HAHUE €r0 BUHOBHBIM U
HaJIM4YMe JAHHOTO BUJA HaKa3aHHs B CaAaHKIUU
crarbut Ocobennoit yactu YK PK.

Bonee Toro, maHHbINi BUI HAKa3aHUSA:

- MPUMEHSIETCSI B OTHOIIEHWU HMYLIECTBA
OCYXJICHHOT0;

- SABIIIETCSl TOCYIApCTBEHHBIM HPHUHYXIE-
HUEM B BHUJIC IONIOJHUTEILHOTO HAKA3aHMUS;

- U3bATHE ABJIsIETCS] 0€3BO3ME3/IHBIM;

- oOpamaercss B COOCTBEHHOCTh TOCYAap-
CTBa.

Konduckarus mprMeHIMa TOJIBKO I10 peliie-
HUIO CyJla, YTO COOTBETCTBYET CT. 26 KoHcrtu-
tyuuu PK, rae ckazaHo, 4TO HUKTO HE MOXKET
OBITh JIUIICH CBOETO UMYIIECTBA, MHAYE KaK 110
penrenuto cyna. Konduckarus MoxeT ObITh Ha-

3 Veonosnwiii kooexc Pecnybonuru Kazaxcman Kooexc Pecnyonuru Kazaxcman om 3 wions 2014 2ooa Ne 226-V 3PK // http://adilet.

zan.kz/rus/docs/K1400000226
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3Ha4Y€Ha TOJILKO B TOM CIIy4yae, €CJIM OHa IpeJ-
yCMOTpeHa B CaHKUUU cTtaTb OcoOeHHOM ya-
ctu YK PK.

[TomuMo BbIIIEyKa3aHHBIX OOIIMX OCHOBA-
HUI MOXKHO BBIIETTUTH YaCTHOIPABOBBIE OCHO-
BaHUS JJIs1 U3BSTHUS B ClIydae, €CIIH:

1) My111€CTBO U JJOXO/IbI JOJIKHBI OBITH MO-
JIy4Y€HbI B PE3YJIbTATe COBEPIICHHSI YTOJIOBHOTO
MPaBOHAPYIICHHUS,

2) UMYIIECTBO JOKHO OBITH MPEBPAIICHO
WIN TIPeo0pa3oBaHO U3 UMYIIECTBA MU JTOXO-
JIOB, TIOJYYEHHBIX B pE3yJIbTare COBEPILEHUs
YTOJIOBHOTO MIPaBOHAPYIICHHUS;

3) UMYIIECTBO JOJKHO OBITH UCIIOIB30BAHO
WIN TIpeIHa3Ha4yaThCsl Uid (UHAHCUPOBAHUS
WM UHOTO O00EeCIeueHus! SKCTPEMUCTCKON MU
TEPPOPUCTUUECKON ACSITENBHOCTH ITHOO TMpe-
CTYIHOU I'PYIIIIBI;

4) UMYILIECTBO MOXET SBISTHCS OpYAUEM
WM CPEJICTBOM COBEPLICHHS YTOJIOBHOIO Tpa-
BOHApYIICHUSI.

OOmee cocTaBisioIee MEPEUUCICHHBIX
CIIy4aeB — CBSI3b C YTOJOBHBIM IIPaBOHApYIIIe-
HUEM 10 (Ha CTaJAWM TOJTOTOBKH), B TMEPHOI
(cpeactBa u opyaus) Wid mocie (JI0XoAbl U
MHOE UMYILIECTBO) €r0 COBEPIICHHUS.

Ha ocHOBaHMM TPOBENEHHOTO aHAIN3a
IIpeIaraeTcsl BBIJACINUTh HECKOJIBKO MaTepu-
aJbHO-TIPABOBBIX ~ OCHOBAHHWM  MPUMEHEHUS
KOH(UCKAIHHU:

1) coBepieHne YroJloBHOIO MpaBOHapyIlie-
HUS;

2) Hanu4ue KOH(UCKALUY B CAHKIIUU CTaThU
Oco6ennoii yactu YK PK;

3) cBsI3b UMYILIECTBA C YTOJIOBHBIM IIPaBOHA-
pYLICHHEM.

Hekoropbie aBTOpBI BBIIEISIOT TAKXKE YTro-
JIOBHO-TIpOIIECCyallbHbIe OCHOBAaHHS IpUMe-
HEHHMS KOH(HUCKAIMKA HMMYIIECTBA: YTOJIOBHOE
CY/IOIIPOU3BOJICTBO, pEIlIeHHEe cyaa O KoH(pU-
ckauu U T.1. [13, ¢.43]

Tak, B OIHUX CIIy4asx 3aKOH yCTaHaBIIMBa-
eT o0s3aTenbHOe NMPUMEHEHHE KOH(UCKAIUH.
Hanpumep, 3a 60IbIINHCTBO UMYIIECTBEHHBIX
MPECTYIUICHUH: 32 KBAJIM(UIMPOBAHHYIO Kpa-
Ky (4.2 u 3 ct. 188); 3a ckoTOKpaacTBO (CT.188-
1), rpabex, pa3doi 3a XHUIEHHWE MPEIMETOB,
UMEIOUIMX OCOOYI0 ILIEHHOCTb, BBIMOTATEllb-
CTBO MPHU 0c000 OTATYAIOIINUX OOCTOATEIHCTBAX
(a.2,3cr. 191,9.3 c1. 192, 9. 2 cT. 193, 4. 3 cT.
194); 3a u3roroBieHue, XpaHeHUE, IMepeMeIle-
HUE WK COBIT MOAJIEIbHBIX JEHET WM LIEHHBIX
Oymar (4. 2 cT. 231) 1 TIaTeXHBIX KapTOueK U

MHBIX TUIATEKHBIX U PACYETHBIX JOKYMEHTOB,
COBEpIICHHBIE HEOAHOKPATHO WM OPTraHHU30-
BaHHOU rpymnmou (4. 2 ct. 232 YK) u ap. B atux
ciydasix cyd o0si3aH ee HazHauuTh. Hempume-
HeHUe KOH(UCKAIUU, B COOTBETCTBHHU CO CT.55
VYK PK nomyckaercs npu Hajauuuu HCKIIIOUM-
TEIBHBIX 00CTOSTEIHCTB.

B npyrux cmywasx B crathsix OcoOeHHOM
yacTu KOH(HCKAIMsS MMYIIECTBa yKa3zaHa Kak
BO3MOXKHOE JIOTIOJTHUTEIbHOE Haka3aHue. Ha-
IpUMeEp, P OCYKICHUH 32 KBAITN(DUIIUPOBAH-
HbIe BUIBI Tpadexa (4. 1 ct. 191 YK); 3a xume-
HUE TPEIMETOB, UMEIOIINX 0CO0YI0 IIEHHOCTh
(a. 1 cr. 193 VK); 3a ocobo kBamupuuupo-
BaHHBIC BHJIBI MPUIMHCHHUS HMYIICCTBCHHOTO
yiiep0a myTeM oOMaHa WM 3J10yTOTpeOIeHUs
nosepueM (4. 4 ct. 195 YK). B Takux ciyya-
SIX TOJIBKO CyJ pelIaeT BOmpoc o KoHpuckammuu
UMYIIECTBA C YYETOM KOHKPETHBIX OOCTOs-
TEJbCTB JIea U TMYHOCTH BUHOBHOTO.

W3baTue wumymiecTBa Npu KOH(UCKAUU
ABJsieTc 0€3BO3ME3HBIM. DTO O3HAYAET, YTO
OCYXJICHHOMY OHO He€ OylIeT BO3BpallleHO U
€My He BBIIJIAUMBAETCS HKBUBAJIEHT €0 CTOU-
MOCTH.

B HopmaruBnom mnocranoBienun BC PK
ot 25 utonst 2015 rona Ne 4 «O HEKOTOPBIX BO-
[pocax Ha3HAUEHHUs YTOJOBHOIO HAKa3aHUS»
pa3bsCHEHO, YTO KOH(UCKAUSg MOXET OBbITh
oOpaleHa JHIIb Ha TO MMYIIECTBO, KOTOPOE
HAXOAMJIOCHh B COOCTBEHHOCTH OCYXKJACHHOTO M
(WIH) TPEThUX JIMII, TOOBITO MPECTYIMHBIM ITy-
TeM JTM00 MPUOOPETEHO Ha CPECTBA, JOOBITHIC
MPECTYIHBIM MyTEM, a TaKKe€ Ha MMYIIECTBO,
ABJISIIOLLEECS OPYAUMEM WM CPEJCTBOM COBEp-
IIEHHSI YTOJIOBHOTO MIPABOHAPYIICHHUS.

Ecnu mo nemy OTCYTCTBYIOT CBEICHHS O
MPECTYITHOM XapaKTepe MPOUCXOKICHUSI UMY-
miecTBa JUOO OHO BOOOINE HE YCTAaHOBJICHO,
KOH(HCKaIMsI HE Ha3HAYAaeTCsl, B TOM YHUCIIE 110
ctarbsiM Ocobennoit yactu YK, npegycmarpu-
BaIOIUM 00s3aTeNIbHOE HAa3HAYCHHE ITAHHOTO
BUJA JOIMONHHUTEIHHOrO HakazaHus. KoHpu-
CKaIlMsi HE MOXKET OBITh OOpallieHa Ha UMYIIe-
CTBO, yKazaHHoe B 4. 5 cT. 48 YK. B cayuae,
eciu OyJeT yCTaHOBIIEH MPECTYIHBIN XapaKTep
IIPOMCXOXKACHUS UMYILIECTBA, HE MOJIEXkKallle-
ro KoH(HCKAIUHU 10 TpeOOBaHUSIM YKa3aHHON
HOPMBI, B COOTBETCTBHUHU C TOJIOKEHUSMU 4. 3
cT. 48 YK noaie:kut B3bICKaHUIO B JIOXOJ] TOCY-
JIlapCcTBa €ro CTOMMOCTD B JICHEKHOM BbIpaxe-
HUU ¢ 00OCHOBAHHEM B IPUTOBOPE MPUHATOrO
CY/IOM pelIeHHS.
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KbITMBICTBIK, K¥KbIK YXOHE KbI/IMbICTBIK MPOLIECC

B nannom cnyuwae BC mpennuceiBaer HU-
JKECTOSIIIIUM CyJaM CTPOTO OTCIIEKUBATH MPHU-
HA/JIC)KHOCTh KOH(PUCKYEeMOTO HMMYIIECTBA U
HE JOIYCTUTh HApYILIEHUs KOHCTUTYLIHOHHOTO
MPUHIIAIIA HEMPUKOCHOBEHHOCTU COOCTBEHHO-
CTH JIII, HE IPUYACTHBIX K COBEPUIEHHBIM YIO-
JIOBHBIM TPABOHAPYIIICHUSIM.

K npumepy, npurosopom rp-u O. npusHaH
BHHOBHBIM IT0 1I. «O» 4. 3 cT. 209, 4. 1 cT. 235
YK 1997 roga (3xoHOMHYECKast KOHTpabaH1a B
COCTaBE OPraHU30BAHHOW MIPECTYITHOM I'PYIIIIBI
B 0C000 KpyITHOM pa3zmMepe).

ApecToBaHHOE MMYIIECTBO, B TOM YHUCJE U
NpUHAJJIekKALIEe TPaXIAHCKOM Cylpyre ocy-
JKJICHHOTO, KOH(HUCKOBAHO B JIOXOJ TOCYyIap-
CTBa.

Opnnako, B Marepuaiax Jiejaa UMEITCs CBe-
JIEHUS, YTO OJIHA U3 KOH(PUCKOBAHHBIX KBAPTHUP
npuoOpeTeHa rpaxaaHckoi cynpyroit B 1996
Tofdy, €lle 3aJ0Jro 10 IpHe3aa OCYXKICHHOIO
B Kazaxcran (2003 1.) u ero mpecTynHo# nes-
TEIbHOCTU. JIOCTOBEPHBIX JTOKA3aTEIbCTB, YTO
KBapTUpa MO0 JCHBIM Ha ee MpPUOOpeTeHHE
nepealbl OCYKJACHHBIM, HE UMENIUCh. B 3Tol
CBSI3M UMYIIECTBO HE MOJIeKAJI0 KOH(pUCKa-
LUU.

IlocTaHOBNIEHMEM BBICIIEH HAJ30PHOU MH-
craHiuu no mnporecty lenepansHoro IIpoky-
popa MPUTOBOP HM3MEHEH, CIOpHAas KBapTHpa
FPaKJIaHCKOM CYNPYTrd MCKIIOYEHA W3 4YHCIIa
KoH(pHCKOBaHHOTO UMYyIecTBa [14].

Takum 00pazoM, KOHCTUTYLIHOHHOE MPaBo
TPETHUX JIUII OBIJIO BOCCTAHOBIICHO.

Xotenock Obl OTMETUTH, YTO BIIEPBBIE B OT-
€4ECTBEHHOM YTOJIOBHOM IIpaBe MpeaycMarpu-
BaeTCsl KOH(pUCKaLUs UMYILIECTBA OCYKIECHHO-
ro ¥ (WJIN) TPEThUX JIUII.

Taxkke, SBISIETCS HOBEIUION IOJIOKEHUE
VYK PK 0 B3bICKaHHM JIEHE)KHOTO SKBUBAJIEHTA
B Cly4yae yTpaTbl UMYIIECTBA, MOAJIEKALIETO
KOH(HUCKAIIHH.

Hanpumep, B 2014 rony npurosopom YuH-
TUpJIaycKoro pailoHHoro cyna 3amagHo-Kazax-
cranckoit oomactu rp.O. u rp./l. mpu3HaHbI BU-
HOBHBIMH 11O ILIL «a, I, I» 4. 2 ¢T. 209 YK PK
1997 1., ¢ koH(]HUCKaLUEH B T0X0/ rocynapcTsa
BEIICCTBEHHOTO JOKA3aTeNILCTBA - HE(YTH B KO-
audectBe 810 TOHH Ha cymmy Oosee 45 MIIH.

tenre. OnHako, He(Th, HAXOASIIASACSA HA OTBET-
ctBeHHOM xpaHeHuu B TOO «A» peannszoBaHa
B UHBIE MIPEIIPUSITHUS.

B nensx Bo3Bpara HE3aKOHHO peaJM30BaH-
HOM HepTH U1 KOH(PUCKAIUU MPOKYpaTypoi
YuHrupnayckoro paiioHa ObLIM MOJAHBI MCKH
0 PACTOPKEHUM KOHTPAKTOB M IIPUBEICHUE
CTOpPOH B Ie€pBOHauajlbHOE mnonoxeHue. [lo-
CTAHOBJICHUSIMA HAJI30pPHOM KOJUJIETMM XOJla-
TalicTBa MIPOKYpOpa yAOBIETBOPEHBI B IIOJHOM
00BbEME, CTOPOHBI NPUBEACHBI B IEPBOHAYAIIb-
HOE TOJIOKEHHE, C BO3BPATOM B3BICKAaHUEM JIE-
HEXHBIX CPEACTB M IOCYIapCTBEHHOM MOILIU-
Hbl ¢ TOO «A»*.

B HopmaruBnom mnocranosnennu BC PK
ot 8 nexadpst 2017 roma Ne 11 «O HEKOTOPBIX
BONpPOCax CyAeOHON NPaKTUKH IO MpPHUMEHEe-
HUIO 3aKOHO/IATENBCTBA O TEPPOPUCTUUECKUX U
AKCTPEMUCTCKUX MPECTYIIICHUSIX» COJIEPIKATCS
CJEYIOIINE pa3bsACHEHUS: «B OTHOLIEHNH JINLL,
MIPU3HAHHBIX BUHOBHBIMU B COBEPILEHUU YIO-
JIOBHBIX IIPaBOHAPYILIEHUH, IIPEyCMOTPEHHBIX
cratesamu 170; 171,; 173, 182, 184, 255, 256,
257, 258, 259, 270 YK, cyny B COOTBETCTBUU
¢ myHkramu 1); 2), 3) 4.2 c1.48 YK PK Heo0-
XOJJMMO pelIaTh BONPOC O KOH(DUCKAIIUH JICHET,
LIEHHOCTEW U MHOTIO MMYIIECTBA, [OJyUYEHHBIX
B PE3y/IbTATE COBEPUICHUS YKA3aHHBIX MPECTY-
IUICHUH, U JIFOOBIX JIOXOA0B OT ATOTO UMYIIe-
CTBA; JICHET, LIECHHOCTEN U MHOI0 MMYILECTBA,
B KOTOpbIE 3TO MUMYIIECTBO U J0XObl OT HEro
ObUIM YaCTHUYHO WJIM TOJHOCTBIO IMpeBpallie-
HBI WK TpeoOpa3oBaHbl; JIEHET, LIEHHOCTEeH U
MHOTO MMYULIECTBA, UCIOJIb3YEMbIX WJIU IpEX-
HA3HAUYEHHBIX /151 PUHAHCUPOBAHUS TEPPOPU3-
Ma, 3KCTPEMHU3Ma, OpPraHW30BaHHOM TI'pYMIIbI,
HE3aKOHHOTO BOOPY>KEHHOTO (HhOPMUPOBAHUS,
IPECTYIHOro cood1ecTBa (IPecTynHOM opra-
Huzauun). Mexons us nonoxenus n.4 4.2 cr.48
YK cymom H0KHO OBITH MPUHATO PEIICHUE O
KOH(HCKAIMK TPUHAJICKALITUX TOACYIUMOMY
OpYyAMH WJIM MHBIX CPEJCTB COBEPIIECHUS YIO-
JIOBHOT'O [TPaBOHAPYIICHUS .

B nmaHHOM ciyyae npeanuchiBaeTCs KOH-
(bucKoBaTh HE TOJBKO JOXOJIbI, MOJyYECHHBIE B
pe3yibrare MpeCcTyNHOW AEATEIbHOCTH, HO U
HUMYILECTBO, KOTOpoe B OyaylieM IpelHa3Ha-
4aJoCh JUIsSl UCIIOJIb30BAaHUS B MPECTYITHOM Jie-

4 Cepsuc Bepxosnozo Cyoa Pecnyonuku Kazaxcman « Cyoebnulii kabunemy // Dnekmponnwiil pecype: http://office.sud.kz/index.

xhtml

3 O nexomopuix 6onpocax cy0eGHOT NPAKMUKY NO NPUMEHEHUIO 3AKOHOOAMETbCMEA O MEPPOPUCTIUUECKUX U IKCPEMUCTICKUX
npecmynnenusix: Hopmamuenoe nocmanosnenue Bepxosnoco Cyoa Pecnyonuxu Kasaxcman om 8 oexabps 2017 2ooa Ne 11 //
Onexmponnwiil pecypc: http://adilet.zan.kz/rus/docs/K1400000226 (oama obpawenus: 25.02.20212.).
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arenbHOCTU. BepxoBHbiil Cyq B 3TON cUTyaluu
JIEHbI'M U MHbIE IIEHHOCTU PaccMaTpUBAET Kak
CpE/ICTBA COBEPIIEHHUS YTOJIOBHBIX ITPAaBOHAPY-
IICHUI.

OOmIen3BECTHO, YTO JIFOOBIE AKCTPEMHCT-
CKHE U TEPPOPUCTHUYUECKHUE aKIUU TPEOYIOT OT
CBOMX OpPraHM3aTOPOB M HMCIOJIHUTEICH OOJb-
IIMX MaTepUalIbHBIX 3aTpaTr, COBEPIIAIOTCS B
pe3yabTare JUIMTEIbHOM MOArOTOBUTENIBHOU
paboThl (aruTanus, aruTallMOHHBIC MATEPUATIBI,
oruiara padoThl UCTIOJTHUTENEH, BOOPYKEHUE U
T.1.) [15, ¢.180]. O4ueBuAHO, YTO UMYIIIECTBO B
JTAHHOM Clly4ae SIBJISIETCSl CPEICTBOM COBEPILIE-
HUS [IPECTYIUICHUM.

[Ipeanonaraercs, YTO NEPEUUCICHHOE UMY-
IECTBO MO CBOEH MPUPOJIE MMEET 3aKOHHOE
MpOUCXOXKAeHHEe. B HMHOM cilydae SBISINCH
OBl JTOXOIOM OT TPECTYIMHON esATEIbHOCTH.
C npyroil cTOpoHbl, BUHOBHBIN IIPU COBEpILIE-
HUM MPECTYIUIEHUS TOCTOBEPHO 3HAJ, 4YTO HC-
MOJI3YET 3aKOHHO MPUOOPETEHHOE UMYIIIECTBO
JUIsl TIPECTYIHBIX LeJIe M OCO3HAHO KeJyall
ATOTO WJIU CO3HATENILHO JOITYCKaJl.

[TorToMy wux KOH(UCKAMS TPECICITyEeT
1eJb TMPEBEHTUBHOro xapakrepa [16, c.11].
Taxk, eciii y BHHOBHOTO BO3HUKHET YMbICEN Ha
MMOBTOPHOE COBEPIICHUE YTOJIOBHOTO NMPABOHA-
pYILIEHHUs, OH OyJeT JIUIIEH OPYAUs U CPEICTB,
YTO MOTPEOYET OT HEro JOTOIHUTEIbHBIX MaTe-
pPHANIBHBIX 3aTparT Ha X MPHOOpPETEHHUE, YTO B
KOHEYHOM CYETE MOXKET IMOBUATH HA IPUHUMA-
€MO€ pPEIICHUE O HE COBEPIICHUM MPECTyILIe-
HUS B OyayIieMm.

Takum 00pa3oM, U3bATHE OPYOUS U Cpel-
CTBa TPECTYIUICHUS;, BEILIEH, MCIIOIb3YyEMbIX
WM TPeTHA3HAYEHHBIX IS (UHAHCUPOBAHUS
WJIM MHOTO O0ECIICYEHUS IKCTPEMHUCTCKON MU
TEPPOPUCTUUECKON ACSITENLHOCTH OO Tpe-
CTYITHOUM TPYIIIIBI, OTHOCATCS K UX KOHGQuUCKa-
Yuu, Yyenvio KOmopou A61emcs NPeeeHyuUs y2o-
JI0OBHBIX NPABOHAPYULEHUU.

W3bsaTHe xe aKkTUBOB, IMOJYYEHHBIX B pe-
3yJIBTaT€ COBEPIIEHUS YTOJIOBHOTO IMPaBOHA-
pYILIEHUS, ¥ JIOOBIX JIOXOI0OB OT HETO, a TAKXKe
WHON COOCTBEHHOCTH, KOTOpas IpeBpalieHa
WK TIpeoOpa3oBaHa M3 UMYIIECTBA WU JI0XO-
JIOB, TOJYYEHHBIX B pPE3yJIbTaTe COBEPIICHUS
YIOJIOBHOT'O MPABOHAPYUIEHUS, B TIEPBYIO OUe-
peib, UMEIOT LENbI0 YCTPAaHEHUE MOCIEACTBUM,
a HE JIMIICHUE WM OTpaHUYEeHHUE IpaB U CBO-
001 ATOrO JIMIIA.

Ecnm oOGparuthes K oTpaciiv rpakIaHCKOTO
[paBa yCTAaHOBUM, YTO IpaBa U OOS3aHHOCTHU

BO3ZHMKAIOT, U3MEHSIOTCS U MPEKpaIIatoTCs U3
OCHOBAaHHUM, IPEIyCMOTPEHHBIX  3aKOHOMA-
tesnbeTBOM PK, a Takyke u3 AeHCTBUM rpaaaH
U HOPUANYECKUX JUL, K KOTOPBIM OTHOCSTCS
JIOTOBOPBI U MHBIE CIEIKHU, B T.4. HE POTUBO-
pevamux 3akoHojarenscTBy PK, n3 agmunu-
CTPATUBHBIX AKTOB U CYIEOHBIX pEIICHUH, B
pesyibraTe CO3JaHusl, YHUUYTOXKEHUS, MpUoo-
pEeTeHUsl WU OTYYKIEHUSI UMYIIECTBa, CO3/1a-
HUSI ©300pETEHH, TPOMBIIIICHHBIX 00pa31oB,
npoussenenuit u T.14. (c1.7 'K PK).

OnnoBpemenno, ct.158 I'K PK ycranainu-
BaeT TO, YTO CJEJIKA, HAIIPABJIEHHAsl Ha JIOCTU-
JKEHUE IIPECTYIHOW L€JIM, MPOTUBOIPABHOCTH
KOTOpOM yCTaHOBJIEHA HIPUIOBOpPOM (mOcTa-
HOBJICHHEM) CyJla, HUYTOXKHA.

Taxum 006pa3zom, MPUOOPETEHNE UMYIIIECTBA
IIPECTYIIHBIM IIyTEM II0 CBOEMY COAEPKaHHIO
U B CUIYy TPaXJaHCKOIO 3aKOHOAATENbCTBA,
He 00pasyeT mpaBo COOCTBEHHOCTH, COOTBET-
CTBEHHO OHO HE JIOJDKHO M HE MOYKET MPUHAJI-
JexaTh CyOBEKTy YrOJIOBHOTO IpaBOHapyIle-
HUS.

[IpecTynHuk, Moay4yuB HE3aKOHHBIM 00pa-
30M J0XOJl WU UMYIIECTBO, KaK OTMEYaJIOCh
paHee, HE MOXET BIAAETh, I0Jb30BaTbCS U
pacrnopspKaTbCss UM HA 3aKOHHBIX OCHOBaHUSIX,
(akT mpuoOpeTeHHsI, B COOTBETCTBUU C TPaXK-
JTAHCKUM 3aKOHOJATEJIbCTBOM IIPU3HAETCS He-
JIECTBUTENIBHBIM, HUYTOKHBIM.

Io yxazanmnotl npuuune, KOHpUCKayus umy-
wecmsa, 0006bIMO20 NPECMYNHLIM NYymeM, no
ceoemy coodepaicanuro umeem OOIbUE NPUHA-
KU He HaKA3aHUus, a yY20l068HO-NpOYeccyalbHouU
Mepbl, KOMOpast ublmaem umyujecmeo u3 npo-
MUBONPABHO20 61A0EHUSL.

Hawm umnonupytot BeickazbiBanus A. JI. Mpa-
HOBa, KOTOPBIH OTMEYAET, YTO «YacTO MAaKe
OonbIIMe CPOKHU JIMIIEHUS CBOOOIBI HE ITyra-
FOT HapKOTOPrOBIEB, NOTOMY YTO JEHBIH OT
TOPrOBJIM HApPKOTUKAMM OCTAIOTCS MPU HUX,
TOYHEE, y pOACTBEHHUKOB. [loaTOMy uenoBek
BOCIIPUHUMAET OCYXKJCHHE Kak Tpodeccuo-
HaJBbHBIN PUCK. 3aCTaBUTh €T0 CMEHHUTH 00pa3
JKU3HU MOXHO, JIMIIb JTUIIUB (PUHAHCOBOU OC-
HOBBI» [17, c. 25].

JleficTBUTENIbHO, IEPCIIEKTHBA TAKOTO «UMY-
IIECTBEHHOr0 OOHYyca», 10 HAllleMy MHEHHUIO,
MOJBUTAET HEKOTOPHIX HEJO0OPOCOBECTHBIX
JHOAeH Ha Takue «IpopecCHOHAIbHBIE PUCKI
U HE CIIOCOOCTBYET UCKOPEHEHUIO IPECTYIIHO-
CTH.
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KbITMBICTBIK, K¥KbIK YXOHE KbI/IMbICTBIK MPOLIECC

H.K. Ky3enbaeB ormeuaet, 4to B 00pbde ¢
MPECTYMHOCThIO KOH(UCKAIUS HUMYIIECTBA
UTPAET BAXKHYIO pPOJIb, MO MPECTYIUICHUSM,
MMEIOLIMM OIPOMHBIE JIEHEKHbIE U HMYIIEe-
CTBEHHBbIE pecypchl [18, ¢.25].

N.III. bopyamBuin OTMEYaAET, YTO BO3JEH-
CTBHE, OKa3blBaeMO€ KOH(UCKAIMEH, MeHee
3HaYMMO, YE€M BO3/ICIICTBHE, OKa3bIBAEMOE OC-
HOBHBIM HaKa3aHHEM, HE JaeT OCHOBAHUU €ro
orpunars [19, c. 314].

3axnouenue. Takum 00pazom, 0600 HU3-
y4eHHe KOH(UCKALUKU UMYIIECTBA, MPELyCMO-
TPEHHOTO B Ka3aXCTaHCKOM YTOJIOBHOM IIpaBe
KaK BUJA HaKa3aHHs, MOXEM 3aKIIOUYUTh, YTO
ee couepkaHue KapAHMHAIBHO M3MEHUIIOCH C
npuastueM HoBoro YK PK 2014 roma: oGmias
KOH(HCKaIMsI UMYIIIECTBA YIIpa3AHEeHa, B3aMeH
BBEJICHA CIICLIUAJIbHAS.

Jlyist npuMeHeHust KOHPUCKAITIH UMYIIECTBA
MMEIOTCS. HECKOJIbKO MaTepHallbHO-IPABOBBIX
OCHOBaHUM:

1) coBepiieHHE YrOJIOBHOTO MpaBOHapyIlle-
HUSL;

2) HanM4KMe KOHPUCKALIUU B CAHKIIUU CTaThH
Ocob6ennoii yvactu YK PK;

3) HanUUue CBSI3U UMYIIECTBA C YTOJIOBHBIM
MIPABOHAPYIIICHUEM.

B 3aBucHMOCTH OT BH]a UMYIIIeCTBa KOH(DHU-
CKaIl¥sl MpeyCMaTprBaeT JBE OCHOBHBIC 11EJIH:

1. mpeBeHIMs, IMyTeM U3bITHS OPYIUs,
CPEIICTB U MCIIOJIb3YyEMOTO WU MpeIHA3HAYCH-
HOTO JUTst (PMHAHCHPOBAHUSI WM MHOTO o0ecte-
YEHUS IKCTPEMHUCTCKOW WM TEppOPUCTHUC-
CKOI IeATeIbHOCTH JINOO MPECTYIMHOMN IPYyTIIbL;

2. yCTpaHEHUE MOCIEICTBUN COBEPIIICHHOTO
YTOJIOBHOTO TIPABOHAPYIICHHUS, BEIPAKCHHOE B
U3BATHH JIOXOJIOB, TMOJYUYEHHBIX B pe3yJIbTaTe
MPECTYIHON JeSTeIbHOCTH.

Ecnu mepBast 11eb OTHOCHTCSI K KaTerOpUu
MaTepUaIbHOTO MpaBa — HAKa3aHUIO, TO BTOpast
- KaTeropus MpoIeCcCyaJbHOTO IpaBa.
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