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PROSPECTS FOR THE CONSTITUTIONALIZATION
OF ADMINISTRATIVE JUSTICE
IN THE EEU MEMBER STATES

Sarpekov Ramazan Kumarbekovich

Director of the Institute of Legislation and Legal Information of the Republic of Kazakhstan,
Candidate of Legal Sciences, Honored Worker of Kazakhstan,
Republic of Kazakhstan, Nur-Sultan; email: instzak-kz@mail.ru

Abstract. The relevance of the research topic is due to the theoretical and practical significance
of issues related to development in the member states of the Eurasian Economic Union (hereinafter
referred to as the EAEU) legal mechanisms for the protection of human rights and freedoms.

The uneven course of the process of constitutionalization of administrative justice in various
EAEU member states is revealed, its features characteristic of different EAEU member states are
shown, including those related to the perception of the constitution as a value, problems of ensuring
its supremacy and direct action within national jurisdiction, ways of influencing constitutional
norms on legislative regulation. These features are considered in the context of the relationship
of constitutional processes with the dynamics of socio-economic and political development of
these countries. Along with this, it was noted that an important part of it will be the introduction
of amendments to the constitutions of these states, as well as the adoption of new legislative acts.

The paper presents an analysis of current trends and directions of development of constitutional
and legal regulation of administrative justice in the EAEU member states. It is shown that both
are caused by both internal and external factors. The author attributed the perception of the
ideas of constitutionalism by these states and their introduction into domestic relations, as well
as the intensive development of constitutional legislation, the improvement and differentiation
of judicial mechanisms for the protection of human rights to internal ones. The influence of
international law norms on national legal systems, the implementation of relevant norms and
principles in them, the borrowing of constitutional and legal institutions existing in the legal
systems of other countries, the expansion of interstate cooperation, integration processes in the
Eurasian space, further harmonization and, in part, unification of the legislation of the EAEU
member states are considered as external factors. The effect of these factors creates prerequisites
for the convergence of approaches to the constitutional and legal regulation of public relations
related to the organization and functioning of administrative justice in the EAEU member States.
An objective need has been identified for the formation of common standards for this regulation
for the countries of the Union, the implementation of which will contribute to the convergence of
the vectors of their constitutional and legal development and the further strengthening of a single
legal space.

Key words: constitution, constitutionalization, administrative justice, Eurasian Economic
Union, protection of human rights and freedoms, legality, legal regulation, efficiency of the
Jjudicial system.
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EAS0 MYIIE MEMJUIEKETTEP/E
OKIMIIJIIK OCTULHHUAHBI
KOHCTUTYUUAJTAHABIPY INEPCIIEKTUBAJIAPBI

Pamaszan Kymapo6exyabsl Copnexos

Kaszaxcman Pecnybaukacwinely 3aynama dcane KYKbIKMulK AKnapam uHCMumymolHblH
oupexmopul, 3.2.K., Kazaxcmannwiy eybex ciyipeen Kaupamxepi,
Kazaxcman Pecnyonukacwi, Hyp-Cynman x.; e-mail: instzak-kz@mail.ru

Annomayusn. 3epmmey maxvipvlOviHbly 63eKkminici Eypasusnvlk 9KoHOMUKaiwlx 00axkka (0y-
oan api — EAD0) mywe memnexemmepoe adam KYKbiKmapvl MeH OOCMAHObIKMAPbIH KOP2ay OblH
KYKbIKMbIK MemiKmepin 0amvlmyaa OaulanblCmbl Macenenepoiy meopusiiblK, HcaHe NPaKmuKa-
JIbIK, MAHBI30bLIbIZLIMEH He2i30e/2eH.

EADO-2a mywe memnekemmepoiy 6apnvieblHOA IKIMWINIK I0CMUYUAHBL KOHCIUMYYUALAH-
Ovipy yoepiciniy Oiprenki emecmiei anvikmanzat, owvly EA20-2a mywe ap memnexemmiy o03i-
He MaH, COHbIY [winde Koncmumyyusanol KYHOBLIBIK peminoe KaOblioayMeH, OHbIY YCmeMOieiH
JHCOHE YIMMUBIK OPUCOUKYUSL wieeiHOe miKenell iC-KUMbLIObI KAMMAMACHI3 eny MacelelepiMeH,
KOHCIUMYYUSLIbIK, HOPMALAPObIY 3AHHAMAIGIK pemmeyee acep eny maciloepimen O0ailaHbl-
cmbl epekutenikmepi kopcemineen. byn epexwenikmep Kowcmumyyusinvlx npoyecmepoiy ocbl
enoepoiy aneymMemmiK-9KOHOMUKATILIK JHCIHE CaACU 0aMy OUHAMUKACHIMEH 03apa OaulaHbiCbl
MYpeblCblHaH Kapacmuipuliaodsl. ConbiMeH Kamap, OHblH Manbl30bl Kypamoac 6enici ocvl mem-
nexkemmepoiy Koncmumyyuscvina mysemynep eHeizy, cOHOAU-aK H#ana 3aHHAMATLIK aKMinepoi
Kaowiioay 601amvlHbL AMan emineeH.

Fowroimu maxanaoa EAD0-2a myue memnekemmepoe aKIMWINIK IOCUYUSAHBL KOHCIUMYYU-
SANIK-KYKbIKMbIK pemmeyoi 0amblnyobll Kazipel 3amanesl ypoicmepi MeH Oazelmmapulia mai-
oay ycwinvinzan. Onapoviy exeyi oe iwKi JHane cblpmkbl paxmopiapea 6aiaHblcmbl eKeHOiel
Kepcemineen. Aemop iwki pakmop peminde OY1 mMemiekemmepoiy KOHCIMUMYYUOHAIUIM UOest-
JapbIH KaObLI0AYbIH HCaHe 01apobl [WKI KAMbIHACMAapaa eHei3yol, COHOAU-aK KOHCIMUMYYUsLIbIK
3AHHAMAHBIY KAPKLIHObI OAMYbIH, A0AM KYKbIKIMAPbIH KOP2AYyObll COM Memikmepin Hceminoipy
MeH capanayovl scamrvizaovl. Colpmksl hakmopnap peminoe XaniblKapanvlk KYKblK HOpMALapbl-
HbIH YIMMbIK KYKbIKMbIK Jicylienepee acepi, on1apoasbl muicmi HOpManiap mMeH Kaguoammapobvl
umniemenmayusnay, oacka enoepoiy KYKblKmvlK mapmioiHoe HCymMulC icmeumin KOHCmUumyyu-
ANBIK-KYKbIKMbIK UHCIMUNYMMAaPbIH He2i32e a1y, MeMAeKemapanblK bIHMbIMAKMACMbIKMblL KeHeli-
my, Eypasusnvix kenicmikmezi unmezpayusnvix npoyecmep, EA20-2a mywe memnexkemmepoin
3AHHAMACLIH 00aH aPi yillecmipy dHcane iwiHapa 0ipizoendipy Kapanovl. Ocebl paxmopnapoviy
Konoanvliyvl EAD0-2a mywe memnekemmepoe aKIiMWINIK FOCMUYUAHbL YIULIMOACMbIPY MeH 01ap-
ObIH JHCYMbIC icmeyiHe OalaHbICmbl KORAMObIK KAMbIHACMAPObl KOHCIUMYYUSIbIK-KYKbIKINbIK
pemmeyee Ko3Kapacmapowl HCAKbIHOACMbIPY YUliH aneviiapmmap sHcacatiovl. Qoax enoepi yulin
ocbl pemmeyoiy OpmaK, CmaHOapmmapvli Kaiblnmacmuipyea 00beKmuemi Kajxcemminiei, oiap-
Obl icKe acvipy 01apObly KOHCIMUMYYUALBIK-KYKLIKIMbIK 0aM) 6eKMOPAAPbIH HCAKbIHOACbIPY2A
JHcone Oipviyall KYKbIKMbIK KeHICMIKMi 00aH api Hbl2aumyaa biIKnal ememinoici auKblHOAN2AH.

Tyitinoi cezoep: KoHCmMumyyus, KOHCMUMYYUAIAHObIPY, dKIMWiniK tocmuyus, Eypazusnvik
9KOHOMUKATBIK 00aK, A0aM KYKbIKmMapvl MeH 60CMAaHObIKMAapblH KOPEay, 3aHObLIbIK, KYKbIKIMbIK
pemmey, coOm HCYUeCiHiy Muimoiniei.
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HEPCHEKTHUBbI KOHCTUTYITUOHAJ/IN3ALIUH
AIMUHUCTPATUBHOU IOCTUIINHAN
BTOCYAAPCTBAX-YJIEHAX EADC

CapnexoB Pama3zan KymapoexoBuu

Jlupexmop Uncmumyma 3akoH00amenbcmea u npagoeoil uH@opmayuu
Pecnybnuxu Kazaxcman, x.10.H., 3acaysicennvlil desmens Kazaxcmana,
Pecnybnuxa Kazaxcman, e. Hyp-Cynman,; e-mail: instzak-kz@mail.ru

Annomayun. AkmyanbHocms memvl UCCLE008AHUS 00YCN0BNIeHA MeoPemUdecKou U npaKmu-
YecKoU 3HAYUMOCHbIO B0NPOCO8, CEA3AHHBIX C pa3sumuem 8 20cyoapcmeax-uienax Eepasutickoeo
9KOHOMUYecKo20 coto3a (Oanee - EADC) npasogvlx mMexanuzmos 3auiumsl npas u c80000 4enosexa.

Buvisigneno nepasHomepHocms npomekanus npoyecca KOHCMumyyuoHaIu3ayuy aOMuHUCmpa-
MUBHOU IOCMUYUU 8 paziuyHulx 2ocyoapcmeax-unenax EADC, nokasanvl e2o ocobennocmu, xa-
paxkmepuvie 0718 pasHulx eocyoapcme-unenoé EADC, ceazannvie, 8 mom uucie, ¢ 6ocnpusmuem
KOHCMUMYYUY 8 Kauecmee YeHHOCMU, NpooieMamu 00ecneueHus: ee 8epxo8eHcmea U Npsamo2o
Oelicmsusi 8 npeoenax HayuOHAIbHOU IOPUCOUKYUU, CHOCOOAMU 8030eUCMBUSL KOHCIUMYYUOHHBIX
HOpM Ha 3aKOHOOamelbHoe pe2yiuposanue. Imu 0COOeHHOCMU PacCMOmMpeHbl 8 KOHMeKcme 83a-
UMOCBA3U KOHCTUMYYUOHHBIX NPOYECCO8 C OUHAMUKOU COYUATIbHO-IKOHOMUYECKO20 U NOIUmuYe-
cKo2o pazeumus smux cmpan. Hapaoy ¢ smum ommeueno, ymo e2o aiCHOU COCMAGHOU YaCmblO
cmanem 6HeceHue NONPABoK 8 KOHCMUMYYUU SMUX 20CY0apCcme, a makdHce NpUHAmue Houlx 3a-
KOHOOAMeNbHbIX AKMO8.

B pabome npedcmasnen ananuz cospemenHvlx meHoeHyutl U HanpasieHuti paseumus KOHCmu-
MYYUOHHO-NPABOBO20 DE2YIUPOBAHUS AOMUHUCMPAMUBHOU IOCMUYUU 8 20CYOAPCMBAX-41eHaAX
EADC. Ilokazano, umo u me, u opyeue 00yciogiensvl KaKk HYMpPeHHUMU, MAaK U 6HeWHUMU Pak-
mopamu. K enympenHum agmop omuéc gocnpusmue 3mumu 20Cy0apcmeamu uoeti KOHCmunty-
YUOHANUBMA U BHEOPEHUE UX 80 BHYMPULOCYOAPCMBEHHbLE OMHOUEHUS, A MAKIHCE UHMEHCUBHOE
pazeumue KOHCMUMYYUOHHO20 3aKOHOOAMeNbCmed, cosepuleHcmeosanue u ouggepenyuayuio
CYOeOHbIX MEXAHUZMO8 3aWumyl Npaes yenosexkd. B kauecmee gnewnux pakmopoe paccmompeno
BIUAHUE HOPM MENHCOYHAPOOHO20 Npasa HA HAYUOHAIbHbIE NPABOBble CUCHEMbl, UMNIeMeHma-
YUuro 8 HUX COOMBEMCMEYIOUUX HOPM U NPUHYUNOS, 3AUMCINBO08AHUE KOHCMUMYYUOHHO-NPABO-
8bIX UHCMUMYMO8, CYULeCBYIOUUX 8 NPABONOPIOKAX OpYeUX CMpaH, paculupenue Mexnceocy-
0apcmeeHHo20 compyOHuYecmed, unmezpayuonusie npoyeccel Ha Eepasuiickom npocmpancmee,
O0anbHeUuy10 2AapMOHUZAYUIO U, OMYACTU, YHUDUKAYUIO 3aKOHOOAMENbCMEA 20CY0aAPCME-4l1eH08
EADC. Heticmeue smux ¢hakmopoeé coz0aem npeonocuLiku 0ist COMUNCEHUSI RHOOX0008 K KOHCMU-
MYYUOHHO-NPABOBOMY PE2YIUPOBAHUIO 0OUECMBEHHBIX OMHOWEHULL, CEA3AHHBIX C Op2aHu3ayuell
u QyHKYuoOHUposaHuem aomMuHucmpamusrou rocmuyuu ¢ 2ocyoapcmeax-unenax EASC. Boiss-
JleHa 00beKmueHas NompeOHOCMb 8 POPMUPOBAHUU OOUUX CIMAHOAPMO8 IMO20 Pe2yIUpO8aAHUs
onsa cmpan Coroza, peanuszayusi KOmopvix Oyoem cnocoocmeosams COMUNCEHUIO 8EKMOPO8 UX
KOHCIUMYYUOHHO-NPABOBO20 PA3GUMUS U OdNbHeluemMy YKPEenieHuro eOuHo20 npagoeozo npo-
cmpancmea.

Knirouesvie cnoea: koncmumyyus, KOHCMUMYYUOHATUZAYUS, AOMUHUCTIPAMUBHAS IOCMUYUS,
Eepa3zutickuii skonomuueckuti coro3, 3auuma npae u c600600 yenosekd, 3aKOHHOCMb, NPA8o8oe
pegynuposanue, 3pHekmusHocms CyOeOHOU CUCmeMbl.

DOI: 10.52026/2788-5291_2022 68 1_13

Introduction Political and legal transformations in the EAEU

Since the creation of the EAEU, many
scientific papers have been written on the
harmonization of the legislation of its member
states. Inparticular, theissue of focusing attention
on the direction of the constitutionalization
of administrative justice is being considered.

member states have led to the approval of new
constitutional values and principles of law,
legislative definition of the contours of further
development of their legal systems.

Today, an important role in the mechanism
of realization and protection of the rights and
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interests of individuals and legal entities has
an administrative (extrajudicial) and judicial
procedure for appealing against illegal decisions
and actions of the public administration. The
right of complaint acts, on the one hand, as a
right-a guarantee of the exercise of any of the
constitutional rights belonging to him, on the
other, as a form of citizen’s participation in
the management of the affairs of society and
the state — in cases of appeal against illegal
decisions of public authorities in the interests
of a large group of people or society as a whole.

The current stage of the legal development
of the EAEU member states is characterized
by the increasing influence of integration
processes on it, which have a noticeable impact
on constitutional development, contribute to
the strengthening of constitutionalism, the
formation of homogeneous legal institutions
aimed at protecting the rights and interests of
the individual, as well as contributing to the
improvement of public administration. As a
result of this impact, the internationalization of
law and the further normalization of the main
spheres of public life are taking place.

Additional prerequisites for this are formed
as a result:

- the accession of the EEC member States
to a number of international instruments in the
field of human rights protection, which obliges
them to bring their national legislation into line
with the norms and principles of international
law;

- increasing the public need for more
effective resolution of disputes arising from
public law relations in these countries;

- improving judicial mechanisms that ensure
human rights in accordance with constitutional
goals, as well as building a democratic, rule-
of-law state taking place during constitutional
reforms in the EAEU member States.

In these conditions, there is a need to
further strengthen the constitutional and legal
foundations of the relationship between a
citizen and the state, to search for optimal legal
mechanisms that guarantee human rights and
implement effective public administration.
One of the tools designed to solve this problem
is the Institute of Administrative Justice. Its
institutionalization in the EAEU member states
is connected with the ideas and practice of
constitutionalism, the need to expand the use of
legal management methods that form the basis
for the formation of an effective mechanism for
protecting the rights and legitimate interests
of citizens from illegal actions (inaction) of
administrative bodies.

16

Currently, constitutional justice, acting
in the form of constitutional courts (Russia,
Armenia, Belarus), the Constitutional Council
(Kazakhstan) and the Constitutional Chamber
of the Supreme Court (Kyrgyzstan) is one of the
integral elements of modern constitutionalism.
Constitutional control plays an important role
in the mechanism of human rights protection,
in the formation of the legal foundations for
the democratization of public life and the
construction of a strong rule of law State.

Thus, in the modern constitutional and
legal regulation of human and civil rights
and freedoms, there is a tendency to expand
human rights institutions, which are reflected
in the legislation of the EAEU member states.
In this regard, administrative justice, being an
independent institution for the protection of
human rights, is based on the constitutional
recognition of natural rights, as well as mutual
responsibility of the individual and the State.
The expansion of human rights mechanisms will
contribute to better protection of human rights,
will reduce the burden on the courts, facilitate
public access to justice and will become an
additional measure to protect the rights and
interests of individuals and legal entities.

Therefore, it is necessary not only to
develop, but also to bring together the
approaches of the member States of the Union
to the constitutional and legal regulation of
public relations related to the organization
and functioning of administrative justice. The
search for solutions to these problems can be
greatly facilitated by conducting comparative
legal studies that can reveal a common, special
and unified understanding in the dynamics
of constitutional and legal registration of
administrative justice in the EAEU member
States, outline a common coordinate system
for the development of appropriate regulation,
identify points of convergence in the formation
of its Eurasian standards.

Materials and methods

To achieve the research goal, the universal
dialectical method of cognition was used, as
well as private scientific and special research
methods based on it: comparative legal,
systemic, formal legal, methods of legal
modeling.

Discussion

The current stage of legal development in the
EAEU member States is characterized by the
growth of integration processes that promote
the adoption of unified legal institutions aimed
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at protecting the interests of the individual and
limiting power. Under the influence of these
processes, the internationalization of legal
relations and the further normalization of the
main spheres of public life take place.

We believe that administrative justice,
being one of the integral elements of modern
constitutionalism, through which judicial
protection of human and civil rights and
freedoms is carried out, plays an important role
in the process of democratizing public life and
building a rule of law state.

Consideration of the structure of
administrative justice from the point of view of
its genesis allows not only to identify the main
constitutional characteristics of this institution,
but also to trace the stages of its emergence
and development, as well as to show the place
and role of the state in the judicial system. Of
course, administrative justice as an Institution
of a modern democratic state has deep roots
reflecting historical, cultural, political and
other features of the formation of human rights
mechanisms.

Its origin is inextricably linked with the legal
doctrine of the rule of law, widespread in the
XIX century in Europe and America. One of the
most important signs of the rule of law is the
obligation of the administrative authority to act
in the spirit of secundum legem, that is, within
the framework of the law and in ways that do
not contradict it.

According to many scientists, «the need
to limit executive power by law follows from
the concept of the rule of law based on the
principles of democracy, constitutional legality
and the priority of human rights» [1].

Y. Tsikov believes that «the basis of public
law is the constitution, the provisions of which
are modified by general administrative law for
certain spheres of state activity» [2].

Administrative procedural law forms the
central plane of intersection of the principles of
the Constitution and administrative law or its
execution.

After the proclamation of national
sovereignty, the EEC member states entered an
active phase of constitutional transformation
of all spheres of public relations. This process
continues to the present day, reflecting and
carefully borrowing certain legal values and
achievements of a modern democratic state.

It is also noteworthy that the process of
constitutionalization of legal norms regulating

the sphere of relations between an individual
and the state continues in the EAEU member
states.

The Message of the Constitutional Council
of the Republic of Kazakhstan «On the state
of constitutional legality» draws special
attention to the need to increase the level of
constitutionalization of the legislative array
as the most important condition for further
approval of the Republic of Kazakhstan as a
rule of law state»1.

According to I.A. Kravets, «the process of
constitutionalization of the legal order acts as
a world-historical phenomenon associated with
the ever-increasing trend of the legitimization
of all spheres of public relations» [3].

In this direction, the problems of
constitutionalization of administrative justice in
the EAEU member states, the choice of a model
of legal regulation, the scope of competence of
courts, especially in terms of judicial discretion
and the principles of institutional organization
and functioning, are being actively discussed.
At the same time, it should be taken into
account that they are caused by the internal
circumstances of each country, as well as the
quantitative increase in human rights violations
in the public legal sphere.

Meanwhile, the constitutions of the EAEU
member states should contain more distinct
norms and principles regarding the institution
of administrative justice, which were expressed
in the constitutional right to appeal, including
to judicial authorities, decisions and actions
(inaction) of officials committed in violation of
the law, as well as the right to compensation for
damage caused by illegal decisions and actions
(inaction) of state bodies and other public
sector organizations, as well as officials in the
performance of their official duties [4].

Institutionalization of administrative justice
is the most important prerequisite for the
formation of a full-fledged judicial system
and increasing the effectiveness of legal
mechanisms for the protection of citizens’
rights and freedoms.

Results

The fundamental legal basis for the
constitutionalization of administrative justice
in the EAEU member States is the norms of
the Constitution, which laid a solid foundation
for further legal development and improvement
of judicial mechanisms for the protection of

! Sm._ Poslanie Konstitucionnogo Soveta Respubliki Kazahstan «O sostoyanii konstitucionnoi zakonnosti v Respublike Kazah-
stan» _oglasheno na sovmestnom zasedanii Palat Parlamenta Respubliki Kazahstan 20 iyunya 2019 goda, // http_// ksrk.gov.kz/

solutions/poslanie—konstitucionnogo—soveta—respubliki—kazakhst
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human rights.

The constitutionalization of citizens’ rights
to judicial protection is an essential part of
the process of forming a state governed by
the rule of law, especially in the light of legal
globalization and the interaction of national
legal systems of the EAEU member States.

The constitutional guarantees for judicial
protection provided for by the legislation
of the EAEU member States need further
development. Being an integral element of
the institution of human rights, administrative
justice acts as a universal guarantee of the
protection of constitutional human and civil
rights from administrative arbitrariness, as the
criterion for the effectiveness of the judicial
system and an indicator of the development of
institutional mechanisms for the protection of
human rights in a democratic society.

This process, due to objective factors, cannot
proceed uniformly in all countries. There are
features associated with the perception of
the constitution as a normative value. There
are problems of ensuring its supremacy and
direct action. There are also different ways of
influencing the norms of the constitution on
legislative regulation.

In this regard, the ways of constitutional
influence on public relations are an objective
factor in the possible constitutionalization of
legal institutions and should be considered in
the relationship of constitutional processes with
socio-economic and political relations, as well
as in the context of their dynamics.

At the same time, giving a legal norm or
idea a constitutional status and its further
legitimization at the legislative level has
its own peculiarities, associated with the
constitutionalization of a wide range of public
relations, as well as with the evolutionary
development of the legal system.

Ahugeroleintheprocessofinstitutionalization
of the principles of the administration of justice
is played by the constitutional control bodies,
whose legal positions are aimed at realizing the
constitutional potential, protecting the rights
and freedoms of citizens and restricting power.
Administrative justice bodies can also play an
equally significant role, whose legal positions
are capable and should form the constitutional
culture of citizens and officials, perform a
preventive function in terms of preventing
illegal acts of subjects endowed with power
functions [5].

18

The importance of the functioning of
administrative  justice on  constitutional
principles is determined by the following
circumstances:

1. The Constitutions of the EAEU member
states enshrine the right to appeal to state bodies,
local self-government bodies and their officials.
At the same time, it can only come from citizens
of the country (Kazakhstan, Russia) or from
any individuals (Kyrgyz Republic, Belarus,
Armenia) with a reasoned response. At the same
time, the very procedure for implementing the
constitutional norm is regulated by the current
legislation.

2. The Constitutions of all EAEU member
States guarantee the right to judicial protection
of violated rights, and some of them separately
stipulate the right to appeal to a higher court to
review their case (Russian Federation).

3. The Constitutions of individual EAEU
member States enshrine the right to an out-
of-court appeal procedure (Kyrgyz Republic),
including specifying the addressee of the appeal
- the Ombudsman (Armenia).

4. The Constitutions establish the right to
appeal to international bodies in connection with
the violation of their rights after exhausting all
means (Kyrgyz Republic, Russian Federation,
Republic of Belarus, Armenia).

5. At the constitutional level of States, the
right to compensation for damage caused
by illegal actions of state authorities, local
self-government and their officials in the
performance of official duties is proclaimed
(Kyrgyz Republic, Belarus, Russian Federation,
Armenia), or this right is provided for, but
not specified in relation to public authorities
(Republic of Belarus).

6. The right of individuals and legal
entities to appeal against illegal decisions,
actions (inaction) of public authorities at
the constitutional level in a direct form and
in full is not enshrined in any of the EAEU
member states. The Constitution of the Russian
Federation provides for it only in relation to
acts of state bodies and local self-government
bodies, as well as public associations, and in the
Republic of Belarus - in relation to decisions of
local Councils of Deputies, their executive and
administrative bodies.

7. The Constitutions of the EAEU
member States establish the judicial system
of the country, which includes only courts of
general jurisdiction and the Constitutional
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Court (Belarus2, Russia3), provides for the
creation of specialized courts (Armenia), local
(Kyrgyz Republic) or other courts, which
include specialized administrative courts, but
the establishment of which is regulated by
constitutional law (Kazakhstan). Administrative
courts are located within a single judicial system
headed by the Supreme Court.

8. The possibility of administrative justice
as an independent type of legal proceedings is
provided for in the constitutions of individual
countries (Russia, the Kyrgyz Republic), it is
fixed in the current legislation at the level of
codified acts (Armenia, the Russian Federation,
the Kyrgyz Republic, the Republic of
Kazakhstan), or it is not yet available (Belarus).

In the latter two States, disputes arising from
public-law relations in connection with illegal
decisions and actions of public administration
that violate the rights of individuals and
legal entities are considered according to the
rules of civil proceedings. In Kazakhstan, the
activity of administrative courts is limited to
the consideration of cases of administrative
offenses, but in accordance with the APPC of
the Republic of Kazakhstan dated June 29,
2020 No. 350-VI, which, in accordance with
part one of Article 175, in accordance with part
one of Article 3 of the APPC of the Republic
of Kazakhstan, is aimed at regulating relations
related to the implementation of internal
administrative procedures of state bodies,
administrative procedures, as well as the
procedure of administrative proceedings4.

9. At the constitutional level, the basic
principles of justice are fixed, which guide all
judicial bodies, including those considering
administrative and legal disputes.

Thus, the constitutional legislation laid
the foundations not only for the formation
of administrative justice as a full-fledged
institution of judicial protection of human
rights in the EAEU member States, but also
implies further improvement of human rights
mechanisms based on constitutional principles.

The Republic of Kazakhstan provides for
the possibility of an alternative method of filing
a complaint to higher authorities (to a higher
official) or to a court. The right to file a complaint
is based on the constitutional right of a citizen

to send individual and collective appeals to state
and local self-government bodies (paragraph 1
of Article 33 of the Constitution of the Republic
of Kazakhstan), as well as on the right of
everyone to judicial protection of their rights
and freedoms of self-government (paragraph 2
of Article 13 of the Constitution of the Republic
of Kazakhstan)5.

According to R. A. Podoprigora, the
Constitution guarantees citizens a number
of rights in the public sphere. However, the
current opportunities to protect these rights are
insufficient. Thus, in Kazakhstan, the possibility
of citizens’ participation in constitutional
and legal disputes is limited. It seems that
administrative justice is designed to solve issues
that are solved by the bodies of constitutional
control or justice in other countries [6].

A. B. Zelentsev explains that the
constitutionalization of administrative law can
be presented as a special kind of legal process,
including the interpretation and transformation
of current legislation, changing the practice of
its application in terms of compliance with the
norms, principles and goals of the Constitution.

The Constitution assumes that it should
be at the center of administrative and
legal regulation, act as the main source of
administrative law and extend its effect directly
to all bodies of public administration, forcing
the execution of constitutional regulations.
As a result, in the Constitution, any activity
of the state administration must find its legal
justification and boundaries. At the same time,
both administrative and legal norms regulating
the activities of the state administration
and this activity itself can be subjected to
judicial verification for compliance with the
Constitution [7].

These rights, in our opinion, are
integral elements of the mechanism for the
implementation and protection of constitutional
rights and freedoms, which are manifested in
active human actions. Currently, the procedure
for initiating an administrative procedure and
considering an administrative case is regulated
by the relevant norms of the CPC.

In this regard, the constitutional and legal
regulation of administrative justice acts as the
legal basis for further cooperation within the

2 Constitution of the Republic of Belarus dated March 15, 1994 // https://online.zakon.kz/Document/?doc_id=30404260&pos=3;-

106#pos=8:-106

3 Constitution of the Russian Federation of December 12, 1993 // http://pravo.gov.ru/proxy/ips/?docbody=&nd=102027595&in-

telsearch=%EA%EEX%ED%F 1 %F2%ES8%F2%F3%F6%E8%FF

* Kazakstan Respublikasiniy akimshilik rasimdik_procestik kodeksi Kazaxstan Respublikasiniy 2020 jilei 29 mausimdagi Ne 350
VI KRZ Kodeksi.// https_//adilet.zan.kz/kaz/docs/K2000000350 _12.12.2022 g.
’ Konstituciya Respubliki Kazahstan Konstituciya prinyata na respublikanskom referendume 30 avgusta 1995 goda.// https_//

adilet.zan.kz/rus/docs/K950001000 __12.12.2021 g.
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framework of the common economic space of
the EAEU member States.

In this regard, the constitutional and legal
regulation of administrative justice is the legal
basis for further cooperation of the EAEU
member States within the framework of the
common economic space.

The institution of administrative appeal, in
accordance with Article 50 of the Constitution
of the Republic of Armenia, establishes the
right to proper administration6.

According to the provisions of this article,
everyone has the right, within a reasonable
time for a fair examination by administrative
bodies of their cases, to get acquainted with
all documents related to them, except for
legally protected secrets, during administrative
proceedings.

Thus, the formation of administrative justice
proceeds simultaneously in regulatory, political,
socio-economic aspects and is closely related to
the constitutionalization of various subsystems
of law as a whole.

In accordance with article 16 of the
Constitution of the Kyrgyz Republic, everyone
is guaranteed judicial protection of his rights
and freedoms, the possibility of appealing to the
court against decisions and actions (or inaction)
of State authorities, compensation for damage
caused by illegal actions of State bodies?7.

The extrajudicial procedure of appeal in
accordance with the Law of the Republic of
Belarus «On the Basics of Administrative
Procedures», adopted on October 28, 2008,
regulates issues related to the consideration of
appeals, requests and complaints of citizens8.

Within the framework of this law, the obligation
of pre-trial consideration of administrative
disputes is provided.

Conclusion

The process of constitutionalization of
administrative justice is also associated with
increasing the role of the court in a State
governed by the rule of law and expanding the
scope of its activities, as well as strengthening
the relationship of civil society with state
institutions of power.

As you know, among international
organizations, a special place on the protection
of the rights of individuals by the EAEU
member states is occupied by constitutional
justice bodies aimed at ensuring the supremacy
of the Constitution and maintaining the regime
of constitutional legality.

Nevertheless, the fact that each individual
State has its own peculiarities in accordance
with the norms of its domestic national
legislation, in connection with the development
of administrative justice, issues of improving
legislation still arise.

According to B. A. Zhetpisbayev,
administrative justice is the core and center of
the burden of the rule of law. Because anti-state
decisions are made there on behalf of the state
[8].

In this regard, for the implementation of
full and effective administrative justice in
the EAEU member states, its further legal
constitutionalization remains relevant, as well
as ensuring the real independence of the judicial
branch of government.
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