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THE DEFINITION OF TERRORISM
IN INTERNATIONAL AND NATIONAL LAW:
ANALYSIS AND LEGAL CONTENT

Irzhanov, Alimzhan S.

Leading Researcher of Department of the international legislation
and comparative law of the Legislation Institute of the Republic
of Kazakhstan, Candidate of legal sciences, Astana, Republic of
Kazakhstan; e-mail: a.irzhanov@adilet.gov.kz

The article is devoted the concept of terrorism in international and Kazakhstan law. The article proposes
to consider terrorism as a multidimensional phenomenon rather than just single act of violence. We can also
consider terrorism as multi leveled. For instance, formulation of ideology, preparation and recruitment of
people, financing, defining the aim can be done on one level. Also the influence of foreign states can be
identified on this level. Terrorism also includes a multitude of acts. One must consider the subject of the
act, the object of the act, and the motive of the act. As a result some scholars make a distinction between
terrorism and terrorist acts. The aim of acts of terrorism is to form negative attitude to state or international
organization.

The primary connecting link between terrorism and terrorist act is final goal. The final goal of terrorism
in this sense is to affect the conduct of state officials or international organizations because they are the
“symbols” of power for society and state.

In our view, terrorism has three goals.

1. Final goal — state, international organization.

2. Immediate goal — immediate object of terrorist act.

3. Interim goal — society, population.

Perhaps there is forth goal as personal goals, such as revenge, achieving social justice, impunity, public
effect or “fame”.

Thus, in our point of view, terrorism is activities aimed at the preparation, financing, and committing
acts of terrorism in the states through which the achieved effects on the actions of officials of States or
international organizations (or harmed international relations and the rule of law) in the interests of the
subject of terrorism.

Key words: International Law; Terrorism, International Terrorism,; Countering Terrorism.

XaJIbIKapaJIbIK KOHC VIITTBIK KYKBIKTarbl XaJdblIKapPaJbIK
TCPPOPU3M YIBIMBI: TAJAAY KOHC KYKbIKTBIK Ma3MYHbI

Anumekan Camurosuiayiibl Upxanos

KP 3annama uncmuniymol XaniblKapaivlk KYKbIK JCIHE CANbICIMbIPMATbL KYKbIKINAHY
OONIMIHIY dcemeKi 2bLIbIMU Kbl3MemKepl, 3aH bLIbIMOAPbIHbIY KAHOUOAMb,
Acmana k., Kazaxcman Pecnyonuxacel; e-mail: a.irzhanov@adilet.gov.kz
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Makasa XaJIbIKapasiblK KOHE Ka3aKCTaH/IbIK KYKbIKTa TEPPOPH3M YFBIMbIH KapayFa apHasFaH. OcbiraH
opail TeppopH3MAI 30PIIbIK-30MObLIBIKTIH OIp aKTIiCiH XKacay TYPFBICBIHAH eMeC, all KYpAe KOIDKOCTIAPIIBI
KYOBUIBIC pETiHJE Kapay YCBhIHBUIAIBI. ATarl allTKaH/a, TEPPOPU3MHIH iumiHje OipHeme aeHrenai (xo-
crapzpl) Oerin wibiFapyra Oosajbl, oJapAblH SPKAHCBIChIHAA €3 Makcarrapbl, cebenrtepi, cyObekrinepi,
00BEKTLICpl MEH THICIHILIEC OPEKSTTEP Karap KYpyi MYMKIH.

OpOip neHrelre TEPPOPUCTIK CHUTIATTAFBI KBUIMBICTAPABIH ©3 JKUBIHTHIFBI TOH. MEBICAIbI, ONap/IbIH
OipeyiH/Ie UCOIOT HSTHBIH KaJIBINTACY I, a1aM/Iap/Ibl [aspIIay MCH TapTy, TeppopncnK TOMTHI YHBIMIACTHIPY,
Kap KbLIAH/BIPY, MAKCATTAap/bl alKbIHAAY KoHE T.0. Gonbin xxarajpl. OChI JGHICHIE cON HeMece e3re
MEMIICKCTTIH ayMarblH/ia TEPAKT XKacay¥a My Ieili LeTell MEMICKETTeP/IH acepi Oalikarybl MyMKiH. OHbIH
OacKarakepiHici TEpPOPHCTIK aKTiHi )Kacay OOJBIT TaObLIa b,

OcbIraH 0aiJIaHBICTBI YFBIMHBIH KYpaMBbIHIA OCBl ()eHOMEHTe KipeTiH OipHelne MoieKTi skoHe Oip-
OipiMeH OalaHBICTHI MAKCATTHI OOJIM IIBIFApy KaxkeT. bi3miH Ke3KapackIMbI3 OOMBIHINA, TEPPOPU3M YIII
MaKCaTKa KOJI JKETKI3y/Il Ke3IeHIi:

1. CoHFBI MaKkcar — MEMJICKET, XaJIBIKAPAIBIK YHBIM.

2. Tikenel MakcaT — TEpaKTiHIH TiKelIeH 00BEKTICI.

3. ApaniblK MaKcaT — KOFaM, XaJbIK.

Teptiami makcar Ta 60ybl MYMKIH — OYJI MBICAJBI, K€K aly, JIEYMETTIK SMUIMIKKE, jKa3aChI3/IbIK
JKaFaira, KeIIuTiKKe BIKIAT eTyre HeMece «IaHKKa» KOJ JKETKI3y CHAKTHI JKeKe MaKcarTap.

Ocpinaifmia, TEPPOPH3M  —  TEPPOPH3M CYOBEKTICIHIH MYJNECIHACTI MEMICKETTEPIIH HeMe-
Ce XalbKapajiblK YHbIMAApIBIH JlayasbIM/bl aJaMIapbl OPEKCTTEPiHE BIKIAI €Tyre KOMEKTEeCeTiH (He
XaJIbIKApaJIblK KAThIHACTAPFA KOHE KYKBIKTBIK TOPTINKE 3USH KeJ‘ITlpeTlH)MeMJ‘IeKeTTepL[e TepaKTuIepIi
nasipiayFra, KapKbUIaHABIPYFa JKOHE KacayFa OarbITTalFaH KbI3MET. byt skaraiiia TepakT XalbIKapaiblK,
COJI CHSIKTBI VIITTBHIK KYKBIK IMIEHOEPIHIE 30PIIBIK-30MOBIIBIKTEIH HAKTHI TYPI peTiHIe OaralaHaThIH Ooa-
IIBI, OYJT PETTE OJI J)KEeKe KoHe epdbec KBUIMBIC peTiHIe O0anbl, SFHH OHBI TEPPOPHU3MHIH Kapyhl HEMECE
KYpaJibl PETiHJIC TaHY KaXKET.

Tyitin co30ep: xanviKapavlk KYKblK, Meppopusm, XaiblKapaiblk meppopusm, meppopusmee Kapcul
Kypec.

IloHsiTHE MEKIYHAPOIHOI0 TEPPOPU3MA B MEKITYHAPOITHOM
U HAIIMOHAJILHOM IPaBe: aHAJIU3 U NIPABOBOE CO/lePKaHUe

HNp:xanoB Aummmikan CaMury/uiaeBuy

Beoywuii nayunviti compyonux omoena mexicoyHapoOH020 3aKOHO0AMelbCmed U Cpas-
HUmenvbHo2o npasosedenus Mncmumyma saxonooamenvcmea PK, kanouoam opuouue-
cKux Hayx, e. Acmana, Pecnyonuxa Kazaxcman,; e-mail: a.irzhanov@adilet.gov.kz

CraThs MOCBSAIICHA PACCMOTPCHUIO TIOHSATHUS TEPPOPH3MA B MEKIYHAPOIHOM U Ka3aXCTaHCKOM Ipa-
Be. B crarhe mpesiaraercs paccMarpuBaTh TEPPOPU3M HE C TO3HMIIMH COBEPIICHHUS OJUHOYHBIX aKTOB
HaCWJIMsA, a KaK CIOKHOE MHOTOIUIAHOBOE SIBJICHHE. B 4acTHOCTH, BO3MOYKHO BBIJIETICHHE B TEPPOpPU3ME
HECKOJIbKMX ypOBHEH (TIIAHOB), T/I€ Ha KaX/IOM U3 HUX MOTYT COCYIIIECTBOBATh CBOM II€JTH, MOTHUBEI, CyOb-
CKTHhI, 0OBEKTHI M COOTBETCTBEHHO JJ;CI71CTBPI$[.

Kaxxmomy ypoBHIO mpuUCyIIl CBOM HAOOP MPECTYIICHUN TEPPOPUCTUICCKOTO XapakTepa. Tak, Hampu-
Mep, Ha OJTHOM M3 HUX IPOUCXOAUT (POPMUPOBAHUE UJICOIOTHH, ITOJITOTOBKA M BEpOOBKa JIFO/IeH, OpraHusa-
LUl TEPPOPUCTUIECKOM IpyIibl, (UHAHCUPOBAHKE, ONIPE/IeIICHHUE 1eel U T.1. Ha 3ToM e ypoBHE MOXKET
TaK)Ke MPOCIICKUBATHCS BIMSIHHE WHOCTPAHHBIX TOCYIApCTB, KOTOPHIE 3aWHTEPECOBAHBI B COBEPIICHUU
TEPaKTOB Ha TEPPUTOPHH TOTO WIIM MHOTO TOCyaapcTBa. [lpyruM MpOsSBICHHWEM SBISETCS COBEpIICHHE
TEPPOPUCTHUECKOTO aKTa.

B cBsa3m ¢ aTuM HCO6XO)Z[I/IMO B COCTaBEC MNOHATHA BbIACIATH HECCKOJBKO ITOCJICA0OBATCIIBHBIX U CBA3aH-
HBIX MEX]Iy COOOH IeJield, KOTOPhIE U BKIIIOYAIOTCS B JJaHHBIN (heHOMeH. Ha Hamn B3msiL, TeppopusM mpe-
CIIelyeT TOCTHKEHHE TPEX Lieei:

1. KoneuHas 11e5b — rocy1apcTBO, MEKIYHAPOIHAS OPTaHU3aIlHSI.

2. HemmocpenctBeHHas meiib — HEMOCPEACTBEHHBIN O0BEKT TEPAKTa.

3. [IpoMexyTOUHAS 1IeTH — 00IIEeCTBO, HACCIICHHE

Bo3MmoxxHO 1 Hann4ue quBepToﬁ 1S — 3TO JIMYHBIC LCJIU, TAKUC KaK, HAIIPUMEP, MECTb, TOCTUIKEC-
HUE COIMAILHOM CIIPAaBEJIMBOCTH, COCTOSHYSI O€3HAKA3aHHOCTH, TTYOJIUYIHOTO 3((EKTa WU «CIIaBBD».

Takum o0pazom, Teppopu3M — AESITeTbHOCTh, HAIpPAaBICHHAs Ha TMOATOTOBKY, (DMHAHCHPOBAaHWE U
COBEpIIICHHE TEPAKTOB B TOCYJapCTBaX, MOCPEIACTBOM KOTOPBIX AOCTUTAETCS BO3JCHCTBHE Ha JIEHCTBUS
JOJDKHOCTHBIX JTUI] TOCYapCTB WIIH MEXTyHAPOTHBIX OpraHu3aIuii (1100 HAaHOCUTCS Bpe MEXKIyHAPO/I-
HBIM OTHOIIICHHUSIM U MIPABOIOPSAKY) B HHTEpecax cyObeKkTa Teppopu3Ma. [IpencTaBnsercs, 4To TepaKT B
9TOM CJiydac 6yILeT KBaJII/I(i)I/I]_[I/IpOBaTLCSI KOHKPETHBIM BUIAOM HACHJIUA KaK B paMKaxX MCKAYHAapOAHOTIO,
TaK U HallMOHAJILHOTO MpaBa, PU 3TOM OH TaK)Ke BBICTYIIAET OT/ICJIbHBIM U CAMOCTOSITEIIbHBIM TIPECTYTIIIC-
HUEM, T.€. €T0 CJEeIyeT MPU3HABATH OPYAUEM HIIU CPEICTBOM TEPPOPU3MA.

Knroueswie crnosa: mexcoyHapoOHoe npaso, meppopusm, MexcoOyHapOOHbL Meppopusm,; Pomueo-
oelicmeaue meppopusmy.
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Introduction. The issue of terrorism has
become today’s global and dangerous challenge
and gained widespread debate in legal literature.
First of all there is no universally accepted
definition of “international terrorism”. The
society mostly defines terrorism at the level of
emotion: in mass consciousness terrorism is
accepted as atrocity, a threat to the basics of life
[1]. The reason for international attention to this
question is because the given issue is a threat
not only for some states, but for safety of world
community. The fact that acts of international
terrorism have become a part of our daily reality
confirms that [2].

The methodology and level of elaboration
of the theme. The main research methods were
used methods of systemanalysisand comparative
method in the study of the issues of counter-
terrorism. System method allowed to approach
the consideration of the concept of terrorism
as a complex multi-level phenomenon. The
comparative method has allowed: analyzing the
various positions of scientists and researchers,
considering the norms of International law and
Kazakh legislation'.

The study is based on international and
national legal documents and scientific works
Kuznetsov A.P., Izosimov S.V, Lazutin L.A.,
Emelyanov V.P., Epstein V.A. and etc.

1 The Definition of Terrorismin International
Law: Analysis and Legal Content

The concept of “international terrorism”
was introduced in 70-s [3], and from 1996 the
term “terrorism” started to be used in official
international-legal documents of United Nations
[4]. There are many international documents
related to legal assessment of terrorism and
measures to combat terrorism. For example 1963
Tokyo Convention on offences and certain other
acts committed on board aircraft, 1970 Hague
convention for the suppression of unlawful
seizure of aircraft, 1971 Montreal convention
for the suppression of unlawful acts against the
safety of civil aviation, 1991 Convention on
marking of plastic explosives for the purpose of
detection, 1973 Convention on the prevention
and punishment of crimes against internationally
protected persons, including diplomatic agents,
1979 Convention against taking of hostages,
1980 Convention on the physical protection
of nuclear material, 1988 Convention for the
suppression of unlawful acts against the safety
of maritime navigation etc. However, it is worth
saying that these documents do not propose any

universal definition of “terrorism”. Rather they
define acts of terrorism only in its own context
of regulation.

The lack of a common definition can also
be observed in texts of international legal
documents of regional character. It may cause
some contradictions between the documents
when one state is a party to several documents.
For instance, Republic of Kazakhstan is a
state-party to Shanghai convention, adopted in
2001, “On Combating Terrorism, Separatism
and Extremism”, as well as the Treaty on
Cooperation Among the State Members of
the Commonwealth of Independent States in
Combating Terrorism (1999).

The definition of terrorism is different in
those two documents. For example, in Shanghai
Convention terrorism is defined as “a) any deed
recognized as a crime in one of the treaties
listed in the Annex to the present Convention
(hereinafter referred to as Annex), and as it is
defined in this treaty;

b) any other deed aimed at causing death
of any civil person or of any other person not
taking active part in hostilities in the situation
of an armed conflict, or causing him a serious
bodily injury, and causing a considerable
material damage to any material object, as
well as the organization, the planning of such a
deed, assistance in its commitment, incitement
to it, when the purpose of such deed due to its
character or nature, consists in intimidation of
the population, breaching the public security
or forcing state authorities or an international
organization to commit any action or refrain
from its commitment, and that are subject to
criminal prosecution in accordance with the
national legislation of the Parties™”.

In the Treaty on Cooperation Among
the State Members of the Commonwealth of
Independent States in Combating Terrorism
from 4™ June 1999, the notion of “terrorism”
has different meaning, such as: “an illegal act
punishable under criminal law committed
for the purpose of undermining public safety,
influencing decision-making by the authorities
or terrorizing the population, and taking the
form of:

 violence or the threat of violence against
natural or juridical persons;

» destroying (damaging) or threatening to
destroy property and other material objects so
as to endanger people’s lives;

 causing substantial harm to property or

T 1n this article, we did not aim to consider the international and national court practice.
? Republic of Kazakhstan, Law on Ratification of Shanghai Convention on Countering Terrorism, Separatism

and Extremism No. 316 (2002).
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the occurrence of other consequences dangerous
to society;

 threatening the life of a statesman or
public figure for the purpose of putting an end
to his State or other public activity or in revenge
for such activity;

 attacking a representative of a foreign
State or an internationally protected staff
member of an international organization, as
well as the business premises or vehicles of
internationally protected persons;

» other acts classified as terrorist under
the national legislation of the Parties or under
universally recognized international legal
instruments aimed at combating terrorism.’

These conflicting definitions of terrorism
demonstrate the necessity for of universally
recognized definition of “terrorism”. Such
a definition will provide an answer for the
resolution of existing problems as well as affect
significantly the process of its implementation
into national legislation.

There is a new definition of “terrorism”
under Kazakhstan’s Counter-Terrorism
Act, which was adopted on July 13, 1999*.
According to amendments, “terrorism” is an
ideology of threat and practice of influencing
the decision-making process of state authorities,
local governments (or municipal bodies), or
international organizations by committing or
threatening to commit violent or criminal acts
related to intimidation of the populatlon and
aiming to injure persons, s001ety and state™

Nevertheless, the given definition  of
terrorism is quite broad and includes various
criminal acts, which causes ambiguity in
practical interpretation. Thus, it is quite
problematic to understand the meaning of
“practice of influencing” in this case. Other
than that, the notion of “terrorism” in context
has no link with the notion of “act of terrorism”.
Therefore, according to the given definition,
we can accept as terrorism everything, as every
crime may cause fear among the people, injure
persons, society and state.

By analyzing norms of this Law, attention
should be paid to the difference between
“terrorism” and “acts of terrorism”. Thus, an

“act of terrorism” is perpetration or threat to
commit exposure, arson or other acts which
threaten to cause loss of life, significant
damage to property, or other socially dangerous
consequences and are implemented with a view
to violating public security, intimidating the
population, or exercising coercion upon the
adoption of decisions by state authorities of the
Republic of Kazakhstan, by foreign states or
international organizations, as well as attempts
on the lives of statesmen or public figures
perpetrated with a view of ending their state
or other pohtlcal activity or out of revenge for
such activity”®

This broad notion of lawmaking must
distinguish acts of terrorism from other
criminal offences. However, once we look
into the content, we notice that notions such as
“violation of public security”, or “attempts on
the lives of people” can be qualified as terrorist
acts, because each crime aims at violating public
security or endangering the lives of people.

The objects of “terrorism” and “act of
terrorism” are different. Hence, in “terrorism”
the object is state organs, local governments
or international organizations, and in the “act
of terrorism”, instead of local governments the
objects are foreign states. These contradictions,
undoubtedly, affect the adoption of a
universally accepted definition and its following
interpretation.

According to legal scholars, defining
and combating terrorism, but also clarifying
its distinctive features is some of the most
complicated problems of the legal world
today [2, p. 419]. Objectively, terrorism is a
complicated multidimensional phenomenon
infringing legally protected areas of human
activity. Legal scholars state that there are
so many different definitions because of the
complexity of this phenomenon, various
understandings of national security policy by
many countries, divergence in ideas of forms of
terrorism and reluctance of some states to have a
strict formula of terrorism in order to hide their
connections with terrorist acts’. An aggravating
factor in the international debate on terrorism
is that it takes place at the junction of politics

3 Republic of Kazakhstan, Law on Ratification of the Treaty About Cooperation of CIS State-Parties in Combating

Terrorism No. 93 (2000).

* Some amendments were included by the Law on Amendments and Supplements to Some Legislative Acts of the
Republic of Kazakhstan concerning questions of Countering Terrorism, No. 63-V (2013).

5Republic of Kazakhstan, Law on Countering Terrorism (1999).

6 Republic of Kazakhstan, Law on Countering Terrorism (1999).

’See Chuganov E. G., International Legal Standards and Norms in Countering Terrorism, Russian Investigator
(12°2004). p. 39, 44, Kuznetsov A. P. & Izosimov S.V., Harmonization of Russian and Foreign Criminal-Legal System
on Countering International Terrorism: Theoretical and Practical Aspects (2003). In V. M. Baranov (Eds.), Russian
and European Legal Systems: Correlation and Problems of Harmonization, Nijnii Novgorod. - p. 420.
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and law [5]. In any case, the international
community is aiming to solve this problem in
spite the fact that there is no common approach
to this question [2, p. 425].

Itisvitaltoconcentrate onsomerequirements
in developing a universal understanding of
terrorism which is also important in lawmaking
process. One of them is that its formulation
must be separate from political speculation and
manipulation [2, p. 415].

More than hundred different definitions of
terrorism currently exist. However, none of them
has unified evaluation of this phenomenon. We
demonstrate some of the examples.

One of the first definitions of international
terrorism was given in the Framework decision
on combating terrorism adopted by the Council
of the European Union in 2002. Terrorist acts
were classified as “intentional acts, which, given
their nature or context, may seriously damage
a country or an international organization
where committed with the aim of seriously
intimidating a population, or unduly compelling
a Government or international organization
to perform or abstain from performing any
act, or seriously destabilizing or destroying
the fundamental political, constitutional,
economic or social structures of a country or an
international organization” [6].

The Dictionary of International Law
defines international terrorism as “the complex
of socially dangerous acts on an international
level, which causes reasonless loss of lives,
disturbance of usual diplomatic state activity
and its representatives, as well as transport
communication” [7].

V.P. Emelyanov offers a definition of
terrorism as “socially dangerous acts or threats
which intimidate population or influence directly
or indirectly the government’s decision-making
process. He also includes in the definition the
decisions by governments that benefit the
interests of terrorists” [8].

O.V. Damaskin considers terrorism as
committing violent crimes, strengthening
the power of terrorist groups, eliminating or
suppressing political opponents and reinforcing
the power base of terrorist groups [9].

V.A. Sidorov uses terrorism as the practice
or threat of violence exercised by persons,
groups or a government to achieve some
political goal [10].

According to U. Latypov, international
terrorism is exercising violence and intimidation

by a state or individual aiming to breach
international legal law. His definition also
includes acts of violence that harm individuals
beyond the terrorist’s target [11].

R. Frindler defined terrorism as “violent
act(s) or threats that endanger lives, violate
criminal legislation of any state, or intimidate or
force government, civil society, or individuals.
War crimes are not considered as terrorism”
[12].

Others consider terrorism in three aspects:
1) as crime; 2) as terrorist groups; 3) as
terrorist doctrines. However, terrorism must be
recognized first of all as crime, while it defines
furthermore which terrorist groups will be
involved and which doctrines will be applied®.

A.Dolgova defines terrorism as
“commitment of socially dangerous acts
towards lives and health of people, rights and
legal interests of different subjects by forcing
them to pass decisions benefiting terrorists.”
[13].

Epstein describes terrorism as act of
violence or threat to use violence by non-
governmental conspiratorial individuals, groups
or organizations in peaceful times [14].

Aswe cansee, there are numerous definitions
of terrorism, which try to include many different
aspects. In the above mentioned definitions, the
authors were trying to point out one specific
feature of terrorism because the concept is
comprehensive. Nevertheless, by analyzing
different aspects of terrorism, it is possible to
arrive at a deeper understanding and possibly
formulate a better definition. = Concerning
the feature of terrorism as “violence”, it must
be noted that any criminal activity can be
considered as an act of violence, whether it has
an aim to commit an act of terrorism or not.

Nowadays we witness a paradox. The
terrorist is prosecuted, but individuals or
organizations who sponsor the act of terrorism
avoid the responsibility. This is because
the application of legal rule is restricted to
classification of the terrorism as act of terrorism.

It would be appropriate to consider
terrorism as a multidimensional phenomenon
rather than just single act of violence. We can
also consider terrorism as multi leveled. For
instance, formulation of ideology, preparation
and recruitment of people, financing, defining
the aim can be done on one level. Also the
influence of foreign states can be identified on
this level. Terrorism also includes a multitude

3

8 See Trunov 1. L., Developing Legal Grounds for Counterterrorist War, 12 Legal World (59-62); Kuznetsov
A. P. & Izosimov S.V., Harmonization of Russian and Foreign Criminal-Legal System on Countering International
Terrorism: Theoretical and Practical Aspects (2003). In V. M. Baranov (Eds.), Russian and European Legal Systems:
Correlation and Problems of Harmonization, Nijnii Novgorod. - p.420
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of acts. One must consider the subject of the
act, the object of the act, and the motive of the
act. As a result some scholars make a distinction
between terrorism and terrorist acts. The aim of
acts of terrorism is to form negative attitude to
state or international organization.

The primary connecting link between
terrorism and terrorist act is final goal. The
final goal of terrorism in this sense is to affect
the conduct of state officials or international
organizations because they are the “symbols”
of power for society and state.

The analysis of most terrorist acts reveals
the following goals in their content:

1. Final goal — state, international
organization (influencing the actions and etc).

2. Immediate goal — object of terrorist act.

3. Interim goal — society, population
(intimidation, creating an atmosphere of «feary
and etc).

Perhaps there is forth goal as personal
goals, such as revenge, achieving social justice,
impunity, public effect or “fame”.

Thus, in our point of view, terrorism is
activity aimed at the preparation, financing,
and committing acts of terrorism in the states
through which the achieved effects on the
actions of officials of States or international
organizations (or harmed international
relations and the rule of law) in the interests
of the subject of terrorism. It seems that the act
of terrorism in this case would be classified as
a specific form of violence in the framework
of international and national law, while it also
acts as a separate and independent offense, i.e.
it should be recognized as a tool or means of
terrorism. Looking atterrorism from this position
it is advisable to include in its membership a
sign of how the commission of a terrorist act
as an independent crime of international and
national law. In this case, it becomes possible
and a different composition of subjects as well
as in acts of terrorism - only individuals, and
terrorism - individuals, terrorist organizations,
States and others.

With this in mind, it would be appropriate to
also change the scheme of interaction between
international law and national legislation
in the fight against terrorism. At present,
international law acting likes unifying element
that determines the legal qualification of acts of
terrorism and national law in this regard assumes
a major role in the fight against terrorism.
International law, in addition to the unifying
role that could take on the role in establishing
the international legal responsibility of States,

which are to be involved in terrorism can affect
the policy of another state. Accordingly, the
existence of these levels can cause and different
responsibilities. For example, if the state is
involved in activities aimed at committing
terrorist acts on the territory of another state, it
will be possible to attract the international legal
responsibility, if individuals commit a terrorist
act, they are subject to criminal liability under
national law. Since individuals - executors of a
terrorist act, are criminally responsible under
national law, they are under the jurisdiction of
national courts. However, in order to attract
the subject of terrorism responsible is required
the establishment of a special international
tribunal, or empowerment relevant competence
of the International Criminal Court.

Thus it is becoming increasingly necessary
to establish a unified definition of terrorism,
so that states can cooperate in combating the
problem. In this context, it requires further
conceptual working the contents of terrorism,
and its specific features in order to develop a
unified and consistent understanding of its
practice.

II National Legislation
in Countering Terrorism:
Current State and Problems

Currently Kazakhstan has become a party
to Dbasic wuniversal international-legal acts
regulating questions of combating international
terrorism. Accession to previously-mentioned
legal documents requires incorporating these
norms into the national legislation in order
to provide legal regulation of government
activities in combating international terrorism.
Let us consider some aspects related to
implementation of particular conventional rules
into Kazakh legislation.

Inarticle 15, paragraph 2 of the Constitution
of the Republic of Kazakhstan, considers the
seriousness of terroristic crimes and regards
the death penalty as an exceptional punishment
for terroristic crimes which have resulted in
death casualties’. Besides, there is no definition
of “terroristic crimes” in the legislation of
Kazakhstan, nor any criterion of this crime,
which causes serious problems. Today, the list
of crimes that are considered as terroristic,
according to legislators, is elaborated within the
framework of criminal legislation reform.

The Kazakh Act Ne 416 of 13th of July
1999 “On Countering Terrorism”, focuses
on the competence of state bodies to combat

? The Constitution of the Republic of Kazakhstan, (1995) “Law” Database of Min. of Just. Of the Rep. of

Kazakhstan.
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terrorism and cooperate with other state bodies.
Besides, the given act provides a legal basis for
preventing and suppressing terrorist activities.
The preventive measures are related to a complex
of legal, economic, social, organizational,
educational, propagandistic and other measures
provided by state and local bodies. These
bodies conduct research to discover the reasons
underlying terrorism. However, the given Act
does not provide detailed set of regulations
about the state organ functions.

In2013 the Act of the Republic of Kazakhstan
“On Countering Terrorism was revised in order
to reform antiterrorist legislation and empower
state bodies in combating terrorism. Besides, a
norm on the empowerment of Armed Forces of
Republic of Kazakhstan in using weapons and
military equipment was added. Hence, Article
14-2 indicates, that in case an aircraft does not
react to the radio commands of ground based
control to stop violating the rules on the use
of airspace of the Republic of Kazakhstan and
radio, ignores the visual signals to intercept
aircraft or refuses to obey radio commands and
visual signals without explaining the reasons,
the Armed Forces of the Republic of Kazakhstan
can use weapons and military equipment to
suppress the flight and force them to land. When
an aircraft refuses to land and there is a real
danger for death or technological disaster, the
weapons and war equipment is used to destroy
this aircraft. Also, this Act provides that when
there is adequate information proving that the
aircraft is used to commit a terrorist attack, the
Armed Forces of Republic of Kazakhstan uses
weapons and military equipment to destroy it. In
this regard, the formulation as “all measures to
land this aircraft must be exhausted” is too broad
and may be subjectively interpreted. Thus, it is
doubtful and subjective to decide when exactly
the moment will be exhausted. Besides, there are
ethical, moral and psychological difficulties in
determining this norm. Therefore, it is essential
to consider this norm thoroughly.

The Armed Forces of Republic of
Kazakhstan have the same authority over
internal waters, territorial sea, continental shelf
of Kazakhstan and in ensuring the security of
navigation.

Concerning the legal basis of cooperation of
the Republic of Kazakhstan with other countries
and international organizations, Article 6 of
the given act determines that state bodies
of Kazakhstan cooperate with international
foreign law enforcement authorities in

countering terrorism. The legal basis for this
kind of cooperation is national legislation and
international treaties. Moreover, they have the
authority to conduct search operations in the
territory of foreign states. International treaties
ratified by Republic of Kazakhstan serve as a
legal basis for this activity. One of the courses
of international cooperation is pursuing persons
who are involved in terrorist activities regardless
of the place of their perpetration, by the request
of competent organs. This provision is provided
in art.6 of the Act “On Countering Terrorism.

In general, the question of cooperation of the
Republic of Kazakhstan with foreign states and
international organizations is reflected in norms
of this Act; however, they refer to provisions
of international treaties. Thus, priorities of
cooperation with third states and international
organizations are not established in national
legislation.

Tendencies in developing antiterrorist
legislation in Kazakhstan affected the
legislation in the field of national security as
well. Specifically, the new Law “On National
Security of Republic of Kazakhstan” was
adopted on January 6, 2012 (Ne 527-1V). Earlier
terrorist acts were considered on the national
level as one of the threats to national security.
According to the previous Law “On National
Security” dated back to 1998, “Threats to
national security of the Republic of Kazakhstan
are intelligence, terrorism, sabotage directed
to the detriment of the national security of
Kazakhstan and the activities of special services
and organizations of foreign countries, as well
as individuals”'®. Although terrorism was
considered as national threat, this formulation
caused disagreements in enforcement practice,
because different threats were combined,
and special services, organizations of foreign
countries and individuals were recognized as
subjects of terrorism. Taking this into account,
the new 2012 Law of the Republic of Kazakhstan
“On National Security” removed this conflict of
norms and precisely defined it in paragraph 1
Article 6, by referring to “terrorism, extremism,
separatism and other forms” of threats to
national security'".

One of the novelties of this law is including
a norm on responsibility in Article 21 for
recruitment  of citizens, representatives of
political parties and other associations to
terrorism, as well as the use of the existing
religious and political differences. Provisions
of this article also prohibit the admission to the

10 Republic of Kazakhstan, Law on National Security (1998) “Law” Database of Min. of Just. Of the Rep. of Kazakhstan.
a Republic of Kazakhstan, Law on National Security (2012) “Law” Database of Min. of Just. Of the Rep. of Kazakhstan.
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country of foreign citizens and stateless persons

convicted of a committing a crime.

Article 15 identifies the system of bodies
responsible for countering terrorism:

- National security agencies — special
state organs subordinated to the President of the
Republic of Kazakhstan;

- Ministry of Defense — central executive
organ supporting the defensive capacity of the
state, including permanent military alertness
and complete readiness for action of Armed
Forces, fulfilling intelligence.

- Authorized financial institutions -
central executive body providing financial
monitoring and taking measures on countering
legalization of income received illegally and
financing terrorism..

Article 23 stlpulates that the “head of the
operational headquarter passes decision for
owners of networks and connecting operators
on suspension of provisions of services to
individuals and natural persons and (or) to limit
use of networks”"®. This norm limits functions
of connecting operators and does not regulate
national security questions. Thus these norms
regulate issues beyond the content of the Law
“On National Security” and must be contained
in specific laws, regulating activities of special
bodies and connecting operators.

The Criminal code of Republic of
Kazakhstan 1s a mechanism preventing and
condemning terrorism (art. 255, 256, 257, 258

of Criminal Code and others),
¥ which threatens the state national
» security'®.

One of the important ways
for states to counter terrorism is
to adopt measures on financing
terrorism.  An  International
Convention for the Suppression
|of the Financing of Terrorism
is one of the main documents in
" this respect. In this regard, on
28 August, 2009 the Republic of
Kazakhstan has adopted a Law

“On Combating Laundering of
— Criminal Proceeds and Terrorism
Financing”.

The given Law defines the
procedure of financing terrorism as provision or
collection of funds and (or) other property or
rendering of financial services by terrorists (or)
to terrorist organlzatlons for carrying out of their
terrorist act1V1ty . However, the reformation of
the antiterrorist leglslatlon in 2013 has changed
this definition. Hence, financing terrorism is
provision and collection of funds or property,
or property rights, also donation, exchange,
charitable assistance, sponsorshlp, other
information services given to natural or legal
persons with the intention that they should be
used or in the knowledge that they are to be
used in order to carry out a terrorist attack'®
According to the drafters of the amendments
and supplements to the Law, the given definition
more or less conforms with the CIS Agreement
on Countering the Legalization (Laundering)
of Criminal Assets and Financing of Terrorism
adopted on October 5, 2007 and ratified by the
Republic of Kazakhstan in 2011.

The new Law includes institute of “financial
monitoring” and defines it as a set of measures
on collecting and analyzing data on transactions
with money and (or) other property arriving from
the financial monitoring entities. Besides, it also
defines the subjects of financial monitoring,
their rights and obligations. The effectiveness of
the mechanism depends on the proper execution
of the subjects of the requirements of this Law.

Furthermore, there is a special procedure

12 Republic of Kazakhstan, Law on National Security (2012) “Law” Database of Min. of Just. of the Rep.

of Kazakhstan.
B

14Republic of Kazakhstan, The Criminal Code (2014), “Law” Database of Min. of Just. of the Rep. of Kazakhstan.

”Republic of Kazakhstan, Law “On Combating Laundering of Criminal Proceeds and Terrorism Financing,
“Law” Database of Min. of Just. of the Rep. of Kazakhstan (2009).16 File on Project of Law of the Republic of
Kazakhstan on Supplements and Amendments to Some Legislative Acts of the Republic of Kazakhstan on Countering
Terrorism (2012) http.//www.medialaw.asia/posts/22-08-2012/64459.html

16 File on Project of Law of the Republic of Kazakhstan on Supplements and Amendments to Some Legislative Acts
of the Republic of Kazakhstan on Countering Terrorism (2012) http://www.medialaw.asia/posts/22-08-2012/64459.html
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according to which subjects of financial
monitoring shall immediately inform the
authorizedbodies onsuchsuspicioustransactions
prior to their commitment. Notifications
of suspicious transactions which cannot be
suspended shall be submitted by the entities of
financial monitoring to the authorized body not
later than three hours after their commitment or
within twenty four hours from the moment of
revealing of such transactions. Having received
anotice of suspicious transaction, the authorized
body, within twenty four hours of receiving the
notice shall make a decision on suspension of
suspicious transaction commitment for the
term up to three calendar days. Should there
be any grounds to believe that a transaction
with money (or) other property is connected
with laundering of illegally obtained incomes,
and (or) financing of terrorism, the authorized
body, not later than five hours from the moment
of notice reception on suspicious transaction,

shall send information to law enforcement
bodies in accordance with their competence
for making appropriate decision. From the
moment of information receipt, appropriate law
enforcement bodies shall, within forty eight
hours, be obliged to make appropriate decision
and to inform the authorized body thereon'’.
However, the norm on extradition of persons
committing crime is not covered by the current
legislation. It is necessary to adopt a unified
legislative act regulating extradition of persons.
Thus development of an effective
mechanism of countering international terrorism
in our country first of all must be fulfilled within
the process of ongoing development of national
legislation. To do this international legal aspects
of terrorism must be analyzed thoroughly. States
should effectively coordinate their activities on
development of common legal basis in order
to increase the effectiveness of international
cooperation in countering terrorism [15].
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