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Cocras PegakunoHHoro copera

CapnexoB P.K. — k.10.n., 3acnyscennwiii oes-
menv Kaszaxcmana (Hyp-Cyaman, Kasaxcman)
— (npedceoamens)

Aoaiinensaunos E.M. — o.10.n. (Hyp-Cynman,
Kaszaxcman)

AGb130B P.M. — 0.10.1. (Bapnayn, Poccus)
Beabix B.C. — 0.10.1. (Examepunbype, Poccus)
Ty6un E.IL. — 0.70.n. (Mockea, Poccus)
Measuuk P.C. — 0.10.n. (Hyp-Cynman,
Kaszaxcman)

MouceeB A.A. — 0.10.H. (Mockea, Poccus)
Mypomues I U. — o0.10.n. (Mockea, Poccus)
PaxmeroB C.M. — o.10.n. (Hyp-Cynman,
Kaszaxcman)

Masunosckuit B.A. — 0.10.n. (Hyp-Cyaman,
Kaszaxcman)

Yuzuina Wanaxk — o.r0.4. (Hyp-Cynman,
Kaszaxcman)

InaBubIii perakTop
JrocenoB E.A. — k.10.1.

CocraB PeakunoHHo# KoJLIeruu

Asep Amme — PhD (Kuaw, Iepmanus)
Baiinussosa 3.C. — k.j0.1. (Capamos, Poccus)
Jixanrapames P.M. — LLM (Hyp-Cyiman,
Kaszaxcman)

MmexkoB K.A. - 0.10.1. (Mocksa, Poccus)
KasbaeBa A.I. — x.i0.1. (Hyp-Cyaman,
Kaszaxcman)

Kaup6aesa JI.LK. — PhD (Hyp-Cyaman,
Kaszaxcman)

Kusizosa A.K. — LLM (Hyp-Cynman,
Kaszaxcman)

Kymxabaesa %K.O. — «.10.1n. (Hyp-Cynman,
Kaszaxcman)

Hyprasunos B.K. — x.10.n. (Hyp-Cyaman,
Kaszaxcman)

Hypmaraméeros P.I. — PhD (Yenabunck,
Poccus)

Mpumames H.M. — k.70.n. (Hyp-Cyiman,
Kaszaxcman)

Paxumbepann K.X. — 0.10.1. (Yemo-Kameno-
eopck, Kasaxcman)

CapcenoB A.M. — PhD (Hyp-Cynman, Kazax-
cmat)

Terusoexosa K.U. — k.10.1. (Buwrex,
Keipeviscman)

®unk JLA. - k0.1 (Hyp-Cynman, Kazaxcman)

Penaxkrop — Koarybaesa I.B.
Bepcrka — Tacuposa A.C.
Ten.: 8 (7172) 26-61-29
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Abstract. The problem of personal non-property relations that arise in a consolidated or
remarried family with the participation of a stepfather/stepmother and a stepson/stepdaughter
is rarely studied in the legal literature. Schematic approaches have been adopted in Russian
familistics, suggesting the legal imposition of legal rights and obligations on the stepfather, by
analogy with legal parents. In the Kazakh science of family law, this problem is not even touched
upon. Turning to it, the authors of the article seek to substantiate the appropriate theoretical and
methodological approaches to its study. Turning to it, the authors of the article seek to substantiate
the appropriate theoretical and methodological approaches to its study. The original authors
idea is based on the fact that personal non-property rights and obligations in family law do not
arise either from parents or other family members “on their own”. The grounds for this are named
only by the law, establishing for this purpose the rules for recognition by parents.

The current legislation of Russia and Kazakhstan does not provide for other grounds, except
for the recognition of persons as parents by law, for establishing legal rights and obligations
in relation to a child. Scientific attempts to legally impose legal rights and obligations on the
stepfather are not consistent with this legislative maxim and contradict it. This author s judgment
serves as a methodological guideline for future research on personal non-property relations
between a stepfather and stepson, prejudging the involvement of other legal tools in its scientific
description, which is based on dispositive regulation. Such are conciliatory and voluntary acts
with the participation of the stepfather and the legal parents of the child, whose personal non-
property rights and obligations in relation to the child do not cease after the breakup of their
marriage. This approach does not eliminate the relationship between the stepfather and stepson
of the non-resident parent from the study and does not raise the problem of the competition of the
rights of these persons in relations with the child.

Keywords: biological parent, parentstepfather/stepmother, stepson/stepdaughter, secondary
family members, personal non-property relations, non-resident parent, parentchild s best interest,
unrelated persons, personsfamily system, Stepfatherhood Hpasumcsl0:58
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BBenenue

JIndHbIC HEMMYIICCTBCHHBIC OTHOIICHHUS C
y4acTHEM OTYMMa/Mavyexyd W TachIHKa/maade-
puIlbI (1aee 0000IIEHHO — OTYUM M MTACHIHOK)
Ha TPOTSHKEHUH CBOETO JOJTOr0 CYIIECTBO-
BaHUSl OCTarOTCs 0e3 YIOBIETBOPUTEIHHOTO
opunYeckoro onucanus. He umest coorBer-
CTBYIOIIEH TEOPETUYECKON MOJBOJIKU, ITH OT-
HOIIICHUS] YIIOMUHAIOTCS B y4eOHOW U KOMMEH-
TATOPCKON JUTEpaType HCKIIOYUTEIBHO 0
HOPMATHBHOMY IIA0JIOHY — HE B TEMATHKE JIHY-
HBIX HEHMYIICCTBCHHBIX OTHOIICHHHA YICHOB
CEeMbH, a B TECOPUHU AJTMMEHTHBIX 0053aTeIbCTB,
TJIe 9TH JIMIA TTOUMEHOBAHBI KaK «IPyTHE diie-
Hbl ceMbn». [IpoOiiemMaTtnka JUYHBIX HEUMY-
[IECTBEHHBIX OTHOIICHWI OTYMMA M MHAChIHKA
OKa3bIBAETCS «JIMIITHEW» aKe B CIEHHATbLHBIX
MPEIMETHBIX HUCCIICIOBAHUSAX, MOCBSIIEHHBIX
ATOMY BHJly OTHOIIEHUH B cembe [1; 2; 3]. Kax
CIIeJICTBUE, (PUTYpHl OTYMMA W TIACBIHKA IPO-
JIOJDKAIOT OCTaBaThCs KaK B POCCUNCKOM, TaK U
B Ka3aXCTaHCKOM 3aKOHOJIATEIbCTBE pPUTOPUUC-
ckumu. M eciii B UMyIIIECTBEHHOM TOHUMaHUHU
9THX OTHOILIEHUH, CBI3aHHOM C IOCTaJINMEHT-
HBIMHA 00s3aTeNbCTBAMU W HACIEACTBEHHBIM
MPAaBOMPEEMCTBOM, €CTh ONpeAeNnEHHas Ofl-
HO3HAYHOCTh, TO JIMYHBIE HEHMYIIECTBCHHbBIE
OTHOIIICHHUSI C Y4acTHeM J3TUX JHIl 0e3 Kako-
ro-JI00 MPEeyBEINYCHUSI MOKHO HAa3BaTh HAy4-
HO HEINO3HAaHHBIMU. B poccuiickol Hayke OHHU
HCCJIEYIOTCS HE YacTO, B Ka3aXCTAaHCKOW HAayKe
TaKMX HCCIICIOBAHMA OOHApPYKUTh BOBCE HE
yIa710Ch.

XKenast cHATH ¢ TIpoOIeMBbI HAJIET HEUCCIIe-
JIOBAHHOCTH W TIPEIIOCiaTh ATOW mIpodiiema-
TUKE HE CKa304YHO-MpAuHbI 00pa3 mauexu u
OTYMMa KakK JIMII, 3aHHMAIOIIUX MECTO «KakK
OBbD» pOAUTENS, a IPEICTABUTh OTYMMCTBO B Ka-
YEeCTBE OPTaHU30BAHHOTO COILMATBHO-KYIBTYP-
HOTO SIBJICHHSI, CTOJb K€ OPUCHTHPOBAHHOTO
Ha UHTEpECHl U Onaromnonyyue pedeHka, KaKk u
3aKOHHOE POJIUTEIHCTBO, aBTOPHI 00PAIIAIOTCS
K Mpo0siemMe, BBIHECEHHOH B 3ar0JI0BOK HACTOS-
IIEH CTaTbU.

OcHOBHBIE 10JI0KEHHS

Kak moka3pIBalOT HEMHOTOYHMCIIEHHBIE TEO-
pETUYECKHE UCCIEeI0BAaHNUs, IPABOBAs UCTOPUS
PO OTHOIIEHUS OTYMMAa W MachlHKa — 3TO HE
CTOJILKO UCTOPUS MPO TPYAHOCTH HOPMATUBHOM
rapMOHHU3AIMU OTHOIICHUM MEXKTy JTUIIaMU, HE
CBSI3aHHBIX OMOJIOTHYECKUMH Yy3aMH, CKOJIBKO
HACTOMYMBBIC JTOKTPUHAIBHBIC TOMBITKH CHa-
yajla COBETCKOM HAayKh CeMeHHOoro mpasa [4,
36-39; 5; 6; 7, 98-102], a mocie U HayKH IO-
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ctmonepHa [8, 117; 9, 240-243; 10, 107-11; 11,
68-69; 12, 36-39] HagenuTh OTYNMA FOPHUINYC-
CKHMH TIpaBaMH M OOSI3aHHOCTSIMHU B JIMYHBIX
HEHUMYIIIECTBEHHBIX OTHOIIEHUSAX C TMTACHIHKOM.
Hecmotpst Ha TO, 4TO Kakux-1uOO 3aMETHBIX
TEOPETHYECKUX YCIIEXOB HCCIICIOBAHUSA OT-
YUMCTBA B TOM KJIIOYE TAKHE TOMBITKH HE MPH-
HECIIM, OHU MPOAOJIKAIOTCS. BrionHe oueBuaeH
aJIMMHHUCTPATUBHBIN CTUJIb TaKUX CYXKJICHUH,
[MOJMUTBHIBAEMBIA HE CAMBIMH ITO3UTHUBHBIMU
COIMANILHBIMH YCTAaHOBKaMH, C(HOPMUPOBAB-
NIUMHCST TIO BJIMSHUEM MH(OIOITHUSCKHIX
CKa3aHWH, e madexa ObuTa TIpElCTaBlieHa B
OJTHUX W TE€X K€ KpacKaxX 3JIOHAMEPEHHOW Ma-
TEpH.

JloBiest HE TOJIBKO HaJa OOBIACHHBIM CO3HAa-
HUEM, HO ¥ HaJl IOPUCTIPYACHIIUEH, 3T CKa304-
Hble MU(DBI, ©UMes B 00IIeM TO Onaryro 1eib B
BUJIE HJIeaTn3aluu oOpaza poaHoi 1o0poil u
mrobsmIel mMarepu Ha (OHE KOHTpacTa Marepu
HEPOJHOHN, a 3HAYMT, HENIOOAIICH, MOBICKIN
3a co0oii aBa Buaa nocnenctsuii. OMHO B BUIE
MPOCTOTO JOKTPUHAIHHOTO MOJYAHHS TIO TI0-
BOJIy MECTa U POJIM OTYMMa B CBOJIHOM CEMbE,
BTOPOE B BHJIC HAYYHBIX MTPU3BIBOB JTHUCIIUILIN-
HUPOBATh OTYHMMA 3a CYET (PUKCAIMU B TEKYy-
IIIEM 3aKOHOJIaTEIbCTBE IOPUINYECKUX TPaB U
00513aHHOCTEH ITOTO «JIPYroro» 4ieHa CEMbHU.
Ha B3misig TOKTpUHBI, HE €IWHOXKIBI COCIIAB-
HIEHCsl HA HEYETKOCTh MPABOBOT'0 PErYIHPOBa-
HUSl JTUYHBIX HEHMYIICCTBCHHBIX OTHOIICHUH
MEXy OTYMMOM U MMACHIHKOM M yKa3aBIIeH Ha
3aKOHO/IaTEIbHYI0 HEU3BECTHOCTh aJITOPUTMA
ATUX OTHOIICHHM, TAKOE 3aKOHOJATEIHHOE pe-
meHue OyneT crnocoOCTBOBaTh 3alIUTE IpaBa
peOeHKa )KUTh M BOCITUTHIBATHCS B CEMBE.

OnmnoHeHTOB y 93TOT0 HAay4yHOrO B3MIIsAJA
HET, OH ()aKTUYECKU SIBIACTCSA €IUHCTBEHHBIM.
[mobanpHast 1opuAHYEcKast MbICTb, BOIIEAIIAS
B HAI[MOHAJILHBIC HAy4YHBIC TIPOCTPAHCTBA, J0-
CTaTOYHOCTh ~MEXIUCUUIUIMHAPHBIX — HCCIIe-
JIOBAaHMM, MPEAMETHO CBSI3aHHBIX C IPaBOBOM
TEMaTUKOW pOJCTBEHHOW W HEPOICTBEHHOMU
CBSI3aHHOCTH JIUI] B pAMKaX CEMEHHBIX OTHOIIIEe-
HHH, a TaK)Ke N3MEHEHNE MHOTHX COIMAIbHBIX
CEMEHHBIX KOHTEKCTOB, HE IMPUBHECIH B HC-
CJIEMOBAHUE DTUX OTHOIIEHUH HOBBIX METOIOB
U MPUEMOB Hay4yHOro no3HaHus. Hemocrarox
KOHCTPYKTHBAa ¥ TIO3UTUBA, COMYTCTBYIOIINI
MPaBOOOS3BIBAIOIIEMY TOIXOMY, HE TOMEIIal
CTaTh €My YHHUBEPCAJIbHBIM.

MarepuaJibl 1 METOAbI
UccnenoBanne HOCHUT MEXIUCUMUILIMHAD-
HBII XapakTep 3a CUET MPUBJICUECHHUS B IPOLIECC



MPAXXAAHCKOE M MPAXXAAHCKO-MNPOLECCYAJIbHOE MPABO

HAy4YHON aHAJIUTUKHU PECYypCOB TOTO HAYYHOTO
3HaHUs, KOTOPHIE CO3/1aHbI B CMEKHBIX T'yMaHHU-
TapHBIX HAyKaxX: COIMOJIOTHS CEMbH, IEeMOTrpa-
dudeckas ¥ ICHXOJIOTHYecKasi HayKa, ONUChIBa-
IOIIIM€ OTYMMCTBO KaK COIMATILHO MPUEMIIEMOE
U B JIOCTaTOYHOM CTETNEHH PACIPOCTPAHEHHOE
SIBJICHHE. DTOT TOAXOJ] MO3BOJISET MCKIIIOUUTH
BHYTPUAUCITUTUTMHAPHOE MCKAKXEHUE OTHOIIIE-
HUM OTYMMa W NAChIHKA, B KOTOPBIE JOKTPHUHA
CTPEMHUTCS TPUBHECTH aJAMHHHUCTPATUBHBIN
CTHIIb.

Benymum metronom B paMkax 3TOTO MOJI-
XO/la SIBJISIETCST METOJ OPUAMYECKON Jorma-
TUKH, TIOHUMAEMbIii KaK METOJ MCCIICOBaHUS
npaBa B BUJIC BHYTPCHHE HEMPOTHBOPEUYUBOMN
CHUCTEMBI JIOTHYECKUX KaTErOpHil, IopHanye-
CKMX KOHCTPYKIIMM W WHCTUTYTOB, AAFOLIUN
BO3MO)XHOCTh COOTHOCHUTH TEOPETUUYECKHUE BbI-
BOJIbI C JACHCTBYIOIIMM 3aKOHOJATEIbCTBOM.
DEeHOMEHOJIOTHYECKUI METOJl HampaBjieH Ha
YCTaHOBJICHHE BHYTPEHHEH U BO MHOTOM CKpPBI-
TOH OT IOPUCHPYACHIUU CYyTH TAKOTO COLIMAJIb-
HOTO SIBJICHUS KaK OTYMMCTBO. VHIYKTUBHBIN
METOJ] TO3BOJIUI CTPOHUTH OOIIUE BBIBOIBI IO
uccienyeMoi mpobneMe Ha OCHOBE YaCTHBIX
MOCBIIOK. BoBIeueHHE MeTO1a aHATTUTHKHU 00e-
CIIEYMJIO M3YUYEHHUE JIOCTAaTOYHOTO YHCJIAa UMe-
IOIUXCST JTOCTOBEPHBIX HAYYHBIX HCTOYHHKOB
00 OTHOILIEHUSX OTYMMA U MAChIHKA (TJIaBHBIM
00pa3oM POCCHICKUX), X OTOOP U CHUCTEMAaTH-
3allMI0 KOHLIETIIUH, MOCBSIICHHBIX UCCIIE0Ba-
HUIO 3TUX OTHOIICHHN KaK JIMYHBIX HEUMYIIIe-
CTBEHHBIX.

B kauecTBe 0OIIeHAyYHBIX METOJOB Hay4-
HOTO TMO3HAHUS UCIOJIb30BaHbl METOJI JUAJICK-
THUKHU U METOA (POPMAJIbHOM JIOTUKH, TTO3BOJISTO-
IIME UCTIOJIb30BATh MPUEMBI a0CTparupoBaHus,
COTIOCTABJICHUS U aHAJIOTHH.

Pe3ynbrarhl uccjie10BaHUs

HccnenoBanue OTHOIIEHUNH OTYMMa W IIa-
ChIHKA KaK yYaCTHUKOB aJJUMEHTHBIX U HACTe/l-
CTBEHHBIX MPABOOTHOILIECHUN HE SIBISIETCS Ca-
MOJI0CTaTOYHBIM, TTOCKOJIbKY MMYIIIECTBEHHbIE
OTHOLIEHUSI B CEMEHWHOM IpaBe BTOPUYHBI IO
OTHOILIEHUIO K JIMYHBIM HEUMYIIECTBEHHBIM.
HOpuamueckas naeHTH(HUKANAS OTIMMCTBA KaK
MIPaBOBOTO SIBJICHUS BO3MOXKHA TOJBKO B PAKyp-
C€ MCCIIEI0BAaHMS JIMYHBIX HEUMMYIIECTBEHHBIX
OTHOIIIEHUM C Y4acTHEM ATUX Jull. Takux uc-
CJICIOBAaHUN JOKTPUHE SIBHO HEOCTAET.

Hayuynoe mo3HaHue JHYHBIX HEUMYIIEe-
CTBEHHBIX OTHOIICHHWM OTYMMAa M IIaChIHKa B
npexkHeM  (HOpMaTbHO-IOPUINYECKOM KITIOUE,
Kak 3T0 ObUIO B JOKTPUHE COBETCKOTO CeMel-
HOTO MpaBa, a B MpaBe MOCTMOJAECPHA KIIIOYE
panuoHaIbHOM, HEA(PPEKTUBHO M METOI0JIO-

rudyecku ysa3Bumo. [IpuunnHa Takoro ucxona B
TOM, YTO JINYHbIE HEMMYILIECTBEHHbIE IIpaBa U
00513aHHOCTHU B CEMEIHOM MpaBe HE BO3HUKAIOT
camu 1o cebe. OHM SBISIOTCS CIACACTBHEM 3a-
KOHHOT'O POJAMTEIBCKOTO MPU3HAHUS HA OCHO-
B€ OMOJIOTMYECKOH, T€HETUUECKOM CBSI3M WIIH
YCBIHOBJIEHHUS. Takux CBSI3€H MEXKIYy OTYUMOM
Y MaCBIHKOM HET, YTO MCKIIFOYAET MPaBOOOS3bI-
BaHHE OTYHMMA B €T0 OTHOIICHUSAX C ITACKIHKOM.

IOpuanyeckoe HaBsi3bIBAHUE OTUUMY FOPH-
JTUMYECKHUX MPaB M 00S3aHHOCTEH HE TOIBKO I1e-
PETUIIOBBIBACT ATU OTHOIICHUS, IPOTUBOPEUA
Onary pebeHKa, HO U KOHKYPHPYET C POJUTEINb-
CKUMHU TIPaBaMH U OOSI3aHHOCTSIMH TOTO POJIU-
TeJg, KOTOPBIM MOCJE pacnaja CyIpyKeCKHX
OTHOIICHUI MPOXKMUBACT OTACIHHO OT peOeHKa
(ponuTenb-HEPE3UICHT).

Jnst 00beKTHBHOrO M OecHpUCTPaCTHOTO
HCCIICIOBAHUS OTHOIICHUN OTYMMAa M MAaChIH-
Ka B MPOCTPAHCTBE CEMEWHOr0 IMpaBa Ba)KHO
HE TIPOCTO MpuOerath K apryMeHTaMm O MpaBax
1 00SA3aHHOCTIX, a 000CHOBAaTh KakHe aclek-
ThI 3TUX OTHOIICHHUM CEMEMHBIN 3aKOHOJATE/Ib
MOJKET CUUTATh HEOOXOAMMBIMHU, KaKHe TIPOU3-
BOJIbHBIMH, @ KAKK€ MPOCTO MPUEMIIEMBIMU U HE
TPeOYIOIIUMH TOCYIapCTBEHHOTO BMEIIATEIb-
ctBa. Jluckyccun 00 3TOM JIOJKHBI OBITH TIPO-
JIOJKEHBL. B MHOM Cilydae 3TOT aCleKT JTMYHBIX
HEUMYIIIECTBEHHBIX CEMEMHBIX OTHOLICHHUH TaK
1 OCTaHETCs1 O€3 DBOJIIOIMH, COOTBETCTBYS Ka-
YECTBY MPHUOIU3UTEITLHOTO HAYYHOTO 3HAHMSI C
BBICOKOM CTEMEHBI0 CYyObEKTUBHOCTH.

WcxonHble HOPMATUBHbBIE MTO3ULIMM B YAaCTH
TEKYIETO CEMENHO-IIPABOBOTO PETYIMPOBAHUS
OTHOIIICHUM O0TYMMAa U IIaChbIHKA B CEMEHHOM 3a-
koHomaTenabcTBe Poccun n Kazaxcrana

AHanuTHKa  JIEHWCTBYIOIIETO  CEMEHHOro
3aKOHO/IaTENhCTBA O0OMX TOCYIApCTB OHO-
3HAQYHO CBUJETEIBCTBYET O TOM, YTO MOpPS-
JIOK TIPUCYTCTBUS (DUTYpPHI OTYMMA W TIAChIHKA
BO MHOTOM COXPaHEH TaKUM, KaKUM OH ObLI
B COBETCKOM 3aKOHOJaTenbCcTBE. Ero ocHOBY
COCTaBJISET UACOJOITMYECKUN TOCTYJIAT, OCHO-
BAaHHBI Ha HOPMAaTUBHOW MOJEIU CEMBU C €€
TPAJULIMOHHOW CTPYKTYpOH, IMPEACTABICHHOU
reTepOCEKCyaIbHOM MOHOIaMHOM Mapou u eé
OMOJIOTUYECKUMU eTbMU. JIpyrue ujieHsl ce-
MbH B X JIMYHBIX HEUMYIIECTBEHHBIX OTHOIIIE-
HUSAX IS 3aKOHOAATEIISI B OCHOBHOM OCTaIOTCS
HEBUJIUMBIMHU.

OnpeneneHusi CBOJHOM CEMbU KakK TOW ce-
MbH, B KOTOPOH €CTh JI€TH, HE CBS3aHHbIC
OMOJNIOTMYECKUMH U IOPUAMYECKUMH y3aMH C
JULAMHU, «PEATU3YIOIMMUA TI0 OTHOUIEHUIO K
HUM (haKTHUECKHE BOCIIUTATEIbHbIE (DYHKLIIUN
[13], cTanu MOsBASATHCS BO BTOPOU MOJIOBHUHE
XX B., KOTJa HAy4YHbIE JUCKYCCUHU O CEMbE aK-
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THUBHO MEPELUIN B INIOCKOCTh CEMEHHOM IMOJIH-
TUKHU rocyaapcTBa. Ho B cuily HallMoHalIbHOU
3aMKHYTOCTH COBETCKOW JOKTPHHBI M MPEOBI-
BaHUSI TCHEOHOMUU — HAYKHU O CEMbE B «JIPEM-
JIOILEM COCTOSTHUW», UCCIIEIOBAaHUM, KOTOPbIE
MOTJIM OMKCaTh IPUCYTCTBHE OTYUMA B BOCITH-
TaTeJILHOM MPOCTPAHCTBE CBOAHOM CEMBH, TaK
U HE TOSBUJIOCH. VI3MEHEHHE CUTyalluu TMpH-
[IUIOCH HA IOCJIeaHue necatwieThsa XX B. On-
HOM U3 NePBBIX CUUTAETCS paboTa poOHAYAIb-
HuUKa cormosioruu cembu A. I. Xapuena [14].

Kazaxcranckas Hayka, J10Jiroe Bpemsi MpH-
HUMas CYIIECTBYIOIIEE 3aKOHOAATEIbHOE I0-
JIO)KEHUE OTYMMA Kak JIaHHOCTb, KOCBEHHO
oOpatmiach K 3TOM mpoOieMe JHIIb B MOCT-
coBeTckoMm nepuoze [15, 18-21; 16, 216-223],
KOT/Ia JUHAMHUKA MPOIIECCOB pacrajga cemei
W WX CIICJICTBUN B BUEC 00pa30BaHUs MMOBTOP-
HOOpavHBIX ceMel cTana oueBUIHON. CaepKu-
BalOIUMHU (aKkTOpaMu JOCTATOYHO MO3IHETrO
oOpaiieHuss K mOpoOieMe CIyXKHIU TaKxke U
AJIEMEHTBI POJIOBOTO CAMOCO3HAHMS Y Ka3aXOB.
B umnepckuii 1 COBETCKHI IEpUOJ B HUM Be-
Jack 6opb0Oa [17], HO MOTHOM yTpaThl HE TPOH-
3011110, ¥ OHH TIPOJIOJIKAIH OBITh aKTyaTbHBIMU
OPUEHTHPAMHU TIPU CO3AAHUU CEMbH U BOCITUTA-
HUH JeTEH.

[Ipusnanne Opaka HE TIPOCTO COIO30M JIBYX
JIOZIEH, a JOJTOBPEMEHHBIM COIO30M JBYX Ce-
MEWHO-POACTBEHHBIX TpPyNI, HE pa3pyliaro-
LIMMCS B CIydae pa3Boja WIM CMEPTU OJIHOTO
U3 CYNpYroB, BO MHOTOM CHUMAJIO MpoOiemy
OTUMMCTBA. JleTu nociie pa3Boja HEPEIKO OCTa-
I0TCSI B CEMbE OTIIA, BOCITUTHIBASICh IO TPaIU-
UM CEMbU OTIIa» €r0 POACTBEHHUKAMH, PO-
JTUTEJISIMU WM B HOBOH cembe oTia. Cuiia 3Tux
00BIYaeB CEroHs MOTECHEHA JIPYTUMU MpaBU-
JaMU, HO CTydau, KOT/ia POIUTENH MYy»Ka MOCIIe
€ro pa3BoJia C MaTephIo JETEH MPOCAT OCTABUTH
UM Ha BOCIIUTaHUE XOTs ObI OTHOTO U3 CBIHOBEH
0T pacmaBiierocs opaka, ects. Hepenku u ciy-
yau, KOrja JKEHIIMHA, CO3/1alollasi HOBYIO Ce-
MBIO, TIPOCUT POJICTBEHHUKOB OBIBIIETO MYKa
B35ITh HA BOCIIUTAHUE JETEH «JJIs1 OCTABICHUS
B cBOeM poje» [18, 71-78; 19].

OTH TpaJUIMK CMATYAIOT COIHUAJBHYIO H
MPaBOBYIO MPOOJIEMHOCTh OTHOIIEHUN OTYMMA
Y MaChIHKA BO BHOBb CO37JaHHOM ceMbe. Ho cite-
JIOBaHUE UM B YCIIOBUAX, KOTJa «KapKac COLH-
aJIbHON MOJIETTH Ka3aXCKOro 00IecTBa OKasal-

Cs HE JIMIIEHHBIM NoABMXKHOCTHY [20, 94-111;
21, 105-106], xak 1 B OOJBITUHCTBE OOIIECTB
MOCTMO/IEpHA, HE UCKIIIOYAET HU Pa3BOOB, HU
CIIOPOB O TOM, C KEM H3 pPOAUTENeH OymeT mpo-
JKUBaATh peOCHOK TocIie pa3Boaa [22, 23-29].

[To orieHKaM COIMOJIOTOB CEMbU C OTYUMAMHU
MEePECTAIOT BOCIPUHUMATHLCS B KaUu€CTBE DITH-
30IMYE€CKOTO OTKJIOHEHUSI OT 0a30BOM MOIETH
HYKJICApHOM CEMbH, COCTaBJIsIsl BecbMa 3Ha-
YUTENbHBIA MPOLEHT OT 00IIero yucna Opau-
HBbIX ceMeit [23, 239-244; 24, 12-18]. B cBs3u
C 3TUM B COLMOJIOTMM TaKUM CEMbSIM IOCTa-
pajauch MPUAATH SMIHMPUYECKYIO OIpEAeNEH-
HOCTb, UMEHYSI UX CBOAHOM SIYEMKON HapsAy ¢
CYIIECTBYIOIIIMMH HOPMAaTUBHBIMU CEMEHHBIMU
suerikami [25, 99-110] u «couuanbHOM anbTep-
HaTHBOW CEMbE C PaCTOPTrHYTHIM Opakom» [26,
61-68].

Jleranmuzanusa 3TOW JaHHOCTH IIOKa HE OT-
pasuiach Ha HCCIEAOBAaHUU MPOOIEMBI JTHY-
HBIX HEUMYIIECTBEHHBIX OTHOIIEHUN OTYHMMA
U TIAChIHKA, MPEOBIBAIOIIUX B CTaTyCe HAy4YHO
HEOMUCAHHOTO M, MO CYTH, TMIOTETUYECKOTO
SIBIICHUS.

Konctutynnonnsie HOpMBI He IudQepen-
LIUPYIOT BUIBI CEMEH, KOTOPbIE TOCYIapCTBO
oeper mox 3amuty. B poccuiickoi u B Kazax-
cTaHCKkoM KOHCTUTYLHSIX €CTh aapecHas Mo-
JUTUYECKH JIETUTUMUPOBAHHAS HOPMa O TOM,
4TO OpaK U CeMbs, MAaTEPUHCTBO, OTLIOBCTBO U
JETCTBO HAXOJSATCS IMOJ 3alIUTON rocyaapcraa
(ct. 38 Koncturyiuu P®?, ct. 27 KoHcTHTY1IIMH
Kazaxcrana®), mo3Bosisisi cauTaTh, 9TO B paBHOU
Mepe 3allluTe MOoAJIekKaT BCe BUbI CEMEN.

Konmekc PecnyOnmukm Kazaxcran o Opake
(cympyxectBe) u cembe* (manee —Komexc PK
0 Opake U ceMbe) B TEXHHKO-IOPUIUYECKOM
OTHOLLUEHUH yIIeN YyTh JalblI€ POCCHICKOIO,
3aKJIIOYHMB B OTACJIBHYIO HOPMY CIIELUAJIbHBIN
TEPMUHOJIOTUYECKUN PsI I LICJIEH OIpee-
JICHUSI TaKUX O0A30BBIX KAaTETOPUH KaK CEMbS,
JIETCTBO, OJIM3KHUE POJCTBEHHUKHU, TAK U Kare-
rOpUil BTOPOCTENIEHHBIX — MATPOHAT, Cypporar-
Hasi MaTh, CBOMCTBO | Jp.). OHAKO, BKIIOYHB
TEPMHUH «CBOMCTBO» B YHUCIIO CUCTEMOOOpa3zy-
IOIUX, Ka3aXCTAaHCKUN 3aKOHOMAATENb OTCTpa-
HUJICS OT €T0 HANOJTHEeHMs, yKa3aB Ha CBOWCTBO
JULIb KaK HA OTHOILIEHUE OJHOIO U3 CYNpPYToOB
K ONU3KUM pPOJICTBEHHHKAM JIPYroro Cymnpyra
(ct. 1 m. 16 Kogexc PK o Opake u cembe).

2 Koncmumyyus Poccuiickoi ®edepayuu. Tpunsma 12 dexabps 1993 2. écenapoduvim 2onocosanuem // Poccutickas 2azema.

1993. 25 oex. Ne 237.

3 Koncmumyyusi Pecnybonuxu Kasaxcman. Ipunsma 30 aseycma 1995 . na pecnyonuxarckom peghependyme // Bedomocmu Iap-

namenma PK. 1996. Ne 4. Cm. 217.

4 Kooekc Pecnybnuxu Kazaxcman. O bpaxe (cynpysicecmese) u cemve: ymes. 26 dexabps 2011 200a Ne 518-1V (¢ uzmenenusmu
u oononnenusmu no cocmoanuto na 19.07.2020 2.) https://online.zakon.kz. Cm. maxace: Hopmamusnoe Ilocmanosnenue Bep-
xosnoeo Cyoa Pecnyonuxu Kasaxcman om 29 nosabpa 2019 2. Ne 6 «O npumenenuu cyoamu 3aKOHOOAMeNbCmed, C8A3aHHO20 CO
83vicKanuem anumenmosy (n. 19) https.//adilet.zan.kz/rus/docs/P190000006S.
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Ecnu ucxomuTh M3 TOro, 4TO MO 00IIEMYy
IpaBUJTy CBOMCTBO HE IMomajaeT B chepy mo-
3UTUBHOTO PETYIMPOBAHUS CEMEHHOIO 3aKO-
HOJIATENbCTBA, MCKJIII0Yash OTHOIICHUSI CTPOTO
OTPaHUYEHHO OIPEAEIICHHBIX JIMII, B YUCIIE KO-
TOPBIX OTYMM, Mauyexa, MAChIHOK, MaJ4epulia,
TO MpeANoYTUTEIbHEE ObUIO YKa3aTh IepeueHb
TaKUX JUL.

JleranbHbIM UHCTUTYTOM, B CTPYKTYp€E KOTO-
pOro ecTh ynoMHUHaHuE 00 OTYMME U MACBIHKE,
ABIISIIOTCS HOPMBI UMYIIECTBEHHOW HampaB-
neHHoctu. Crnenyst KaHOHaM CeMENHO-IIpa-
BOBOT'O PETYJIHUPOBaHUS, COIVIACHO KOTOPBIM
MEPBUYHBIMU JIJISI CEMEHHOTO MpaBa SIBISIOTCS
OTHOLIEHUSI JIMYHbIE HEUMYIIECTBEHHBIC, ITH
HOPMBI COJIEPIKaT MPUBSI3KY K MociaeaHuM. Tak,
B HOpMaX, KaCaloLIUXCs aJIMMEHTHBIX MPUTS3a-
HUi oT9MMOB 1 Mauex (cT. 97 CK P®’, ct. 141
Konexc PK o Opake u cembe) ecTb ykazaHue
Ha «BOCIUTAHHUE MACHIHKOB U MaT4yepul] Hal-
JexamM 00pa3om». AHAJOTUYHO YCTPOEHBI
¥ HOPMBI O HACIIEJCTBEHHOM IPaBONPEEMCTBE
(m. 3 ct. 1145 TK PO, 1. 3 ct. 1064 'K PK), B
KOTOPBIX €CTh YKa3aHHe Ha OTYMMA U MAChIHKA,
«TPOKUBAIOIIUX TIOJ] OTHOM KpBIIIei» 0e3 yka-
3anus cpoka (CK PD) unm «He MeHee necaru
ae™» ('K PK). IlogoOHble 3akoHOIATCIIBHBIC
APTUKYJISIIMM Ha JIMYHBIX HEUMYIIECTBEHHBIX
OTHOILIEHUSAX OTYMMA U MACBIHKA JOTMYHO Clie-
JYIOT U3 Ha3BaHUs cooTBeTCcTBYtoNMX ImaB CK
P® u Konekca PK o Opake u cembe, BKIIOUUB-
IIMX OTYMMA M Maudexy B COCTaB JIPYIrHX diie-
HOB CEMBH, O Y€M CBUJETEIIbCTBYET 3ar0JOBKU
I71aB, B KOTOPBIX pa3MeEIIeHbl HOPMbI 00 ayu-
MEHTHBIX TPUTA3AHUAX OTYUMOB M Mayex (T
15 1 21 COOTBETCTBEHHO).

Cunraercs, yTO Ha 3amUTe OOJIee TECHBIX
IOpUINYECKH 3HAYMMbBIX OTHOILLIEHUN OTYMMA U
MachbIHKa CTOSIT HOPMBI 00 YCHIHOBJICHUH, OTpa-
JKasi MPE3yMIILHUIO TOTO, YTO MPOLIECC HEYIOB-
JIETBOPEHHOCTHU CTAaTyCOM Jie-(aKTo MO3BOJISIET
OTYMMYy/Ma4exe YCHIHOBUTH peOEHKa CBOETO
Cylpyra U TeM CaMbIM «IIPEBPATUTHCS» B 3a-
konHoro pomutens (1. 19 CK P®, . 13 Ko-
nekca PK o Opake u cembe). K ycbiHOBIEHUIO
MachIHKA OTYMMOM MOXKHO TIPUOETHYTH BCET/IA,
€CJIM 3TO COOTBETCTBYET MHTEpecaM peOeHKa
U o0a poxuTensi COIIACHBI Ha YCBIHOBIICHHE,
UCKITIOYast (PaKT YKIOHEHUS POJUTEISI-HEPE3H-

JIEHTa OT BOCIHUTAHUA U COJAEPKaHUS peOCHKa,
YTO YCTaHOBIEHO cyaoM (cT. 127, m. 2 cT. 128
CK P®° cr. 84 Konekca PK o Gpake u cembe’).
Jlpyrux HOpPMaTHBHBIX BapHaHTOB OOpECTH
X0Ts Obl 4YacTh POIAUTENBCKHUX IOJHOMOUYUMN
JUISL y4acTUsl B OTHOIIEHUSIX, CBSI3aHHBIX C MH-
TepecaMu HEKPOBHOTO peOeHKa, 3a mpeaeIaMu
($u3UYECKOro MPOCTPAHCTBA CEMBH Y OTUMMA
HeT. Kak ¥ HeT HUKakuX HOpM JUIsl yperyiaupo-
BAaHUsI OTHOILIEHUM MEXK]y OTYUMOM M IACHIH-
KOM Ha cily4ail CMEpPTH pOIUTENSA-PE3UJICHTA,
paBHOH yTpare peOeHKOM poaHOi cembu. [Ipu
HACTYIUIEHMH TaKOIO Cilydasl paBoOBasi JIOTUKA
JUKTYET JIMIIb OJUH BBIXOJ B BHJIE NEpenadyu
peOeHKa pOIUTEIO-HEPE3UICHTY, a €CJIU OH OT-
CYTCTBYET WJIH HE CIIOCOOEH MCIIOJIHATh POJIU-
TEIbCKHUE MpaBa U 00S3aHHOCTH O] ONEKY Io-
cynapcTBa. Y OTYHMMa, €CJIM OH TOTO MOKENAET,
B TAKHMX CIIy4asX HET HU MPEUMYIIECTBEHHOTO
IpaBa Ha OMeKy (mepen APYTruMH POACTBEHHU-
KaMu peOeHKa WM ToCydapCTBOM), HHM IpaBa
3alPOCUTh TAKYyIO OINEKY B Cy[JeOHOM THOpsIIKe.

Hedunmtel U 3a0myXAeHUS B TO3HAHUU
JIMYHBIX HEUMYULIECTBEHHBIX OTHOIIEHUH OTYH-
Ma M MachbIHKa

K uccnenosanuio nmpo6iaemMpl JIUYHBIX HEU-
MYILI€CTBEHHBIX OTHOIIIEHUH OTYMMA U TTaChIHKA
B €€ COBPEMEHHOM COCTOSIHUU CEMENHO-ITPABO-
Bas JOKTPHHA MOJXOAUT HE 0CO00 TLIATENBHO.
HeBuanMocTh 3aKOHOAATENIBHBIX OPUEHTHUPOB
U 3aMKHYTOCTb Ha MJIe€ IOPUINYECKUX MpaB U
o0s13aHHOCTEH 0TYMMa oOecreunBaeT el BeCh-
Ma HEBBICOKUI YPOBEHb HAYKOEMKOCTH.

HayuHbIii B30T 0 TpaBOOOS3bIBAHUHN OTYH-
Ma B OTHOILIEHHUSX C TACBIHKOM 3apOJIUJICS B CO-
BETCKOW IOPUCHPYACHIINHU, CO3aBIIEH TEOPHUIO
[IPAaBOOTHONICHUS, Pa3BUTOE YUEHHE O IpaBax
1 00SI3aHHOCTAX POJUTENIEH U yUEHHUE O IPYTUX
yjeHax ceMbU. Ha mepBbIX mopax mpu omnuca-
HUM [IPUPOABI OTHOIIEHUM OTYMMA M MAachIHKA
KaK JIpyI'MX WIEHOB CEMbH aKLEHT JAeJalics Ha
(bakTHUeCKuX JEHUCTBHUSIX CO CTOPOHBI OTYMMA
10 MPHUHATHUIO Ha ceOsi 00s3aHHOCTEH 1Mo BOC-
NuTaHuio win cogepxkanuto [27]. Ho mocne
TOr0, KaK IO OTHOIIEHHUIO K OCHOBHBIM uJie-
HaM CEMbHM KOHCTPYKIUS IOPUIUYECKUX IpaB
U 00s3aHHOCTEH yCTOsLIACh®, TOKTPUHA Havasa
HOpEANPUHUMATh MOMBITKH «3aKOHOAATENBEHO

> Cemeiinviii kooexkc Poccutickoi @edepayuu. IIpunsm 8 oexabps 1995 e. // CIIC KoucynomanmlIIntoc.

¢ Kak ycmanoeneno Iocmanoenenuem Ilnenyma Bepxosrnozo Cyoa P® om 17 dexabps 2013 Ne 37 «O gnecenuu usmenenuii 6
nocmanognenue Ilnenyma Bepxosnozo Cyoa Poccuiickou @edepayuu om 20 anpens 2006 2ooa Ne 8 «O npumenenuu cyoamu
3aKOHOOAmMeNbCmea npu paccmompenuu 0en 00 ycvinosnenuu (yoouepenuu) oemetly cyoam HeoOXo0umMo umems @ 8Udy, 4mo npu
peuienuu 8onpoca 0 00X00e KaHOUOAMa 8 YCoIHOBUMENU OZPAHUYEHUE 8 €20 PA3MEPe He PACHPOCIMPAHAEMCA HA OMYUMa (Mayexy)
VebiHo8semMo20 pedenka (n. 1.2 cm. 127 CK P®)y // KoncynomanmlILuoc.

7 Cm. maxace: TTocmanosnenue Ipasumenscmea Pecny6auku Kazaxcman om 30 mapma 2012 2. «O6 ymeepoicoenuu Ipasun ne-
pedauu oemetl, aensowuxcs epadxcoanamu Pecnybiuku Kazaxcman, na ycvinosnenue https://adilet.zan.kz/rus/docs/P1200000380.
8 KoBC PC®OCP om 30 wionsn 1969 2. 6/u. In. 8 «Ilpasa u obsizannocmu pooumeneti no 60CRUMAanuio oemetly (Yympamuni cuiy).
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ASAMATTBIK, YXOHE ASAMATTbIK MPOLIECTIK K¥KbIK

HaBS3aTh» MpaBa U O0SI3aHHOCTU TAKXKE U JIPY-
I'MM 4JIEHaM CEMbHU, BKIJIIOUas OTYUMA U Mauexy
[28, 36-39].

OcHoBaHHEM Jisi MPABOOOSI3BIBAHUS ITHX
JUI CIIYXWJIH apryMEHTBl O TOM, YTO «OT4YH-
MOM MOYET OBITh KTO YTOJHO, JaXKe TOT, KOMY
OBl HE JOBEPWJIM HHU YCHIHOBIIEHWE, HU OTIEKY
U TIONEYHUTENbCTBOY» [6, 89]. Ommpasch Ha Te-
OpHIO CTaTyCOB KaK 4acTh YYEHHs O MPaBOOT-
HOILICHUH, MPEICTABUTENIN CEMEMHO-IIPAaBOBOMI
HAayKM @PU3HAJIU CBOMCTBO, CBSA3BIBAIOLICE
OTYMMA U MACHIHKA, «3HAYUMBIM (DaKTOM, TO-
POXKIAIOIIUM OOS3aHHOCTH IO BOCIUTAHUIO
naceiHKay [5, 135]. B Gonee mo3gHuX uccieno-
BaHUSX, OPHCHTHPOBAHHBIX Ha (DAKTHUECKHUX
BOCIIUTATENIEH, K KOTOPBIM COBETCKas IOKTPUHA
MPUYKCIISIIA OTYMMA U Madexy, B3I Ha Tpa-
BOOOSI3BIBAHME OTYMMA YXKE€ BBIDVISIIEN Oojee
paguKaIbHO B BUJE KaTerOPUYHOTO yKa3aHUs
Ha TO, YTO «UHCTUTYT (PaKTUYECKOTO BOCIIUTA-
HUS JOJDKEH OBITh JIeTajJbHO PEerliaMEHTUPOBAH
B 3aKoHe» [7, 100].

CoBpeMeHHbIE MPEICTABUTENN HAyKU Ce-
MEHHOTO TIpaBa BOCHIPHUHSIIM MPaBOOOS3BIBA-
IONIYI0 KOHIEMIUIO OTYMMCTBA, CO3AaHHYIO
B «CIIOKOMHOW OOCTAHOBKE Pa3BUTOTO COIMA-
JM3Ma HalllMMU COBETCKUMH YUHUTEIAMN» [28,
180], Bo MHOTOM MeEXaHMYEeCKH. EaumHUYIHBIC
CYXKJEHUsS O TOM, YTO 3TH JIULA, COBMECTHO
MIPOXKUBasi BMECTE CO CBOUM CYIPYIOM U €ro
HECOBEPIICHHOJIETHUM PEOCHKOM, HE BOCIIHU-
THIBAIOT U HE COAEPKAT ATOr0 peOeHKa, a JIHIIb
JTOOPOBOJIBHO YYacTBYIOT B €r0 BOCITUTAHUH U
conepkanuu [29, 64], KOTOpbIe MOKHO CUUTATh
KOHTPApryMEHTaMH, HE TMPUBJICKAIOT JTOKTPHU-
Hy. B uTore mupoBo33peHUecKue, UACOTIOTH-
YECKHE U TEOPETUUYECKHUE aCIEKThl JIMYHBIX
HEHMMYIIIECTBEHHBIX OTHOIICHUA OTYMMA U Tia-
CBIHKA CO BPEMEH COBETCKOIO CEMEHHOTO Ipa-
Ba BO MHOTOM OCTAlOTCsl HETPOHYTBIMHU.

MupoBo33peHdyecKkuil  acmekT MpoOIeMbl
UJET OT HEJIOBEPHS U MOJ03PUTEIBHOCTH K OT-
YUMYy, KaK JIMIlY, HE UMEIOUIEMY POJCTBEHHOMN
CBSA3U C MACBIHKOM. JIexkanuil Ha IOBEPXHOCTH
¢dakT e€ OTCYTCTBUS 00SCIICUNIT IPEICTABICHU-
ssM 00 3TUX OTHOIIEHUSX B OOJIBIICH CTEIeHU
HENPUIVISAHBIA 00pa3, CONpPOBOXKIAEMbIl He-
TaTUBHBIMU CYXJICHHUSAMHU O (pakTax BHyTpHCE-
MEWHON NEeKyJIbTYypallii B BHUJAE OTUYKICHUS,
HMOLIMOHAJIBHOTO U Ja)Ke (PU3UUYECKOr0 HaCHU-
TSl 110 OTHOUIEHUIO K MAachIHKY. COBEPILEHHO
OUYEBMJIHO, YTO TAKUE IPEACTABICHUS] MPOTHU-
BOpeYaT UCXOAHOW Hee HOPMATUBHOTO PETy-
JIMPOBAaHMSI CEMENHBIX OTHOLICHUN B IIEJIOM,

COINIACHO KOTOPOM CeMbsl — 3TO MECTO MHpa,
JIOBEpHs, YBaXEHHS W B3aWMOIIOHUMAaHUS,
OTBETCTBEHHOCTh €€ WJIEHOB 3a Cyab0y Apyr
Ipyra.

B oOmactu mncuxomoruyeckoro 3HaHUS,
TPAHCIUPYIOMIETO AHATUTUKY SMIIUPUYECKHUX
HaOJIIO/IEHNH, BBICKAa3aHbI BIIOJIHE 00OCHOBAH-
HBIE CYXKJIEHUS O TOM, YTO OTYHMM, BBITIOJHSS,
MO0 CyTH, DPOAUTEIbCKUE (QYHKIHH, «MOXKET
MMETh TAKOE € 3MOLIMOHAJIBHOE OTHOLIEHUE
K HEPOJHOMY PEOEHKY, YTO U OMOJOTUYECKUI
orewy [30, 176], a cpeau OTYUMOB, KaK U KPOB-
HBIX OTIIOB, €CTh Pa3HbIEC THUIIbI, «Yallle BCTpPE-
qaroTcsl (DyHKIIMOHANBHBIA W  TUCTAHTHBIN
THUIIBI, PEXE — IMOLMOHANBHBIN U [31, 87].
VYBakeHHE STUX 3HAHUM IOPUCIPYACHLIMEN B
peKUME TaK HA3bIBAEMOTO MEXIUCIUTLIMHAP-
HOTO TIEPEKPECTKa, KaK MHUHUMYM, ITO3BOJIUT
CHU3UTB IPaayCc HEOBEPUS K CBOJHBIM CEMbSIM
1 OTHOLIEeHUsAM B HHMX. He cienyer mpunucel-
BaTh JIMYHbIM HEUMYIIECTBEHHBIM OTHOLLIEHU-
AM B HUX 3aBEJOMO OMAaCHBII 00pa3. DakThl
BHYTPUCEMEWHOU JEeBUAHTHOCTH, K OONBIIOMY
COKaJICHHIO, B PAaBHOW Mepe NPHUCYTCTBYIOT
KaK B CEMbSIX TPAAUIIMOHHBIX, TAK U CEMBSIX, OT
HUX TPOU3BOHBIX.

B KoHIIE KOHIIOB TOKa €mie 37paBCTBYIO-
et MU(OITOTHIECKOM JIOTHKE, 00eCTIeUnBIIIEH
CBOJHBIM CEMbSIM JIONTOCPOYHBIA «dDPeKT
3omymkuy [32, 95-109], u 6roI0TrHYECKOM J10-
UK€ KPOBHOIO POACTBA, MOJ KOTOPYK OTYUM
HE MOANAIAET, MOXKHO MPOTUBONOCTABUTDH 3HA-
HUE, CO3JJaHHOE «HAYKOHM Bcex Hayk» (huioco-
¢ueit. E€ rymaHucTHUeCKast ICTUHA O TOM, YTO
B KQ)KJIOM OOIIIECTBE €CTh KYJIBTYPHO O0YCIIOB-
JICHHBIE TPaBUJIa, KOTOPHIE OIMPEACIISIOT, Kak
BECTH ce0s1, YTOOBI HE OBITH 3aM0I03PEHHBIM U
OCYKJIEHHBIM, MO-TIPEKHEMY OCTAETCSI BEUHOU.

Ecnu paccyxnarh 00 11€0I0THYECKUX TpHU-
YHHAX, TO OHU B OOJNbLICH CTENEHU CBSA3aHbI
C OpUEHTHPOM HA TPATULUUOHHYIO Y3KOpOI-
CTBEHHYIO CEMbIO, OCHOBaHHYIO Ha Opake u
KpPOBHBIX y3ax. Hamboinee pacnpocTpaHeHHBIM
ONpEJICICHUEM CEMbU 3TOTO HCTOPUUYECKOTO
nepuoia ObLJIO TO, CONIACHO KOTOPOMY B CO-
[IAAJTUCTUYECKOM OOIIECTBE CEMbs ITO sSUCiKa
obmiecTBa, €€ COCTaBISIOT JIMIA, CBSI3aHHBIC
OpakoM WJIM POJICTBOM, OOIIHOCTHIO JKM3HU U
B3aUMOCBSA3aHHBIMU FOPUINYECKUMHU IIPaBaMU
U 00A3aHHOCTSAMU. DTa KYJIbTOBAsl UJAES, BbI-
IIECTOBAHHAs B HEApax COLMAIUCTUYECKOTO
npasa [33, 64; 15, 19], octaércs couuanbHO,
MOJINTUYECKU U IOPUIUYECKH 3HAYUMOM, Tpo-
JIOJKasl BBICTYIIATh 3aJI0TOM JieMorpaduyaecko-

Kooexc KasCCP om 6 aszycma 1969 e. Ne 4276 «O 6paxe u cemvey. 7. 10 «J/luunvle npasa u odazanrHocmu pooumenei» (ympa-

mun cuny).
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IO paBHOBECHS U OJIarOMONyYHOTO BOCITUTAHUS
Jered. JJOMUHUPYIOIINM CTaHIapT KYJIbTYPHOU
UJeaau3aliil KPOBHBIX POAMUTENEH B TaKOH
CEMbE BIIOJIHE €CTECTBEHHO COIPOBOXKIAETCS
OKUJAHUEM TOIO, YTO OTYHMM, 3aKIFOUMBIIUI
Opak ¢ pomuTeneM peOCHKA W TPHINSAIUN B
CEMBIO, T7I€ YK€ €CTh peOCHOK, JJOJKEH HEMeI-
JIEHHO aCCUMMJIMPOBATHCS B CBOJIHOM CEMbE U
JIOOUTH CBOETO MAChIHKA 110 TEM e MpaBUIaM,
4yTO 1 OHonoruueckue poaurenu. Muoe ve Biu-
CBIBA€TCS B CTaHAAPTHI TPATUIIMOHHON CEMBHU.
OTUM HJICAIMCTUYECKUM TPEJICTABICHUAM O
OecrpoOIeMHON aCCUMUIIALINNA OTYMMA CEroji-
Hsl TPOTUBOINOCTABJICHBI JAJIEKO HE €IUHUY-
HbI€ apryMEHTHI NPEACTABUTEIEH COLMOJIOTUI
CEMbH, YKa3aBIIMX Ha LIAroBbI€ AJTOPUTMBbI
BXOXJICHHUSI OTYMMA B OTHOIIEHUS C TTACKIHKOM,
KOTOpbI€ TPEOYIOT HEOOXOIUMOTO U Pa3yMHOTO
BpeMeHHU [26, 64; 34].

Ecnu xoHCTatupoBaTh CyIECTBYIOIIEE Ha-
YYHOE MOJIOKEHHE B YACTH HCCIIENOBAaHHOCTU
MpoOJeMbl JTHYHBIX HEMMYIIECTBEHHBIX IPaB
OTYUMA W TAChIHKA, TO OHO MOXKXET OBITh OIHU-
CaHO KaK TO, B KOTOPOM OTCYTCTBYET KaKOe-JIU-
00 NMOHMMaHHE TOTO, YTO OHHU IPEJCTABISIIOT
co00i1 ¢ TOUKU 3pEeHMsI BOZMOYKHOTO 3aKOHO/1a-
TETBLHOTO y4acTHsl B HUX. A MMEHHO, KaKOBBI
IpeeNbl 3aKOHO/IaTEIbHOTO JIaBJICHUST Ha HUX
U, 4TO HE MEHEee 3HaYMMO, KaK OHU COOTHOCAT-
Csl C TAaKUM KITIOUEBBIMU CEMEHHO-IIPABOBBIMU
MOHSATUSMHM KaK CEMbsl U POAUTEIBCTBO Kak
HEPBOCTENIEHHBIMU U CHUCTEMOOOPA3yIOIIUMH.
[IpocToil ¢akT HOPMATUBHON CBS3aHHOCTHU
ATUX OTHOILIEHUU C BOCIUTATEIBHBIMU TEPMU-
HaMU U COBMECTHBIM IIPOKUBAHUEM, HA UTO 3a-
KOHOJIaTelIb YKa3blBa€T B OTAAJIEHHBIX HOPMax
MMYIIIECTBEHHOT'O COZIEpKaHMs, KaK 0Ka3auiocCh,
MIPOSICHSIET COBCEM HEMHOTOE.

B cBsi3u ¢ 3TUM chopmynupyeM Ty nepcrek-
TUBHYIO IOPUAMYECKYIO 3a/lauy, KOTOPYIO Haj-
JISKUT PEUINTh COBPEMEHHOMY 3aKOHOIATEII0
C yyacTHMEM HayKH CEMEWHOro MIpaBa B YacTH
JOCTHIKEHUS HOPUINYECKON OIPENEIEHHOCTH
B PETYJIUPOBAHUM JTUYHBIX HEUMYILECTBEHHBIX
OTHOILIEHUH C y4acTHEM OTYMMA.

[Tonumasi, 9to MH0060€ «IIPOIBUIKEHHUE ITPABA
BIIyOb CeMbH TPEOYeT OT 3aKOHOATENsT Kpai-
HEel OCTOPOXKHOCTH U B3BEIIeHHOCTH» [35, 39],
MBI BUJIUM 3Ty 33/1a4y B TOHCKE TaKUX Teope-
TUYECKUX PELICHHUH, KOTOpbIE MO3BOJSAT Hay4-
HO 000CHOBaTh T€ MHCTPYMEHTaJIbHBIE CIIOCO-
Obl, IPUBJIEKAsi KOTOPHIE 3aKOH OyAeT yBaKaTh
N0OpOBOJIbHBIE, (DaKTUUYEeCKHe, MO3UTHBHBIC
JUYHbIE HEUMYIECTBEHHbIC OTHOILLICHUS MEX-
Jly OTYUMOM U TACBIHKOM, HE OTpHUIas IMpHU
ATOM 3aKOHHBIX IpaB U 00g3aHHOCTEN OMOI0-
TMYECKUX POAMTENEH, KOTOPbIMU MX HaJeaul

3aKOH, MPU3HAB OCHOBHBIMU M €CTECTBEHHBIMU
BOCIIUTATENSIMU peOCHKA.

[Tpexne Bcero, HEOOXOMMO OTONTH OT CyOb-
EKTUBHOW HMHTEPHpPETAlMu MPOOIEMBbI OTUYHUM-
cTBa. MeXIUCIUTUTMHAPHBIC UCCIICOBAHUS U
r1o0anbHast FOPUANYECKast MBICIb, YCTPOCHHAS
Ha TPUHIUIIE HAMTYYITUX HHTEPECOB peOCHKA,
CITIOCOOCTBYIOT 3TOMY. JTO TMEPBOE.

Bo-BTOpbIX, T€Oopus O JUYHBIX HEUMYIIE-
CTBEHHBIX MpaBax OTYMMa U MAaChIHKA JOJDKHA
YUUTHIBATh TO HMIIEPATUBHOE 3aKOHOAATENb-
HOE TMOJIOKEHHE, COTTIACHO KOTOPOMY POIAUTENHU
MMEIOT PaBHBIE TpaBa U O0S3aHHOCTH B OTHO-
mennu cBoux aeteit (m. 1 ct. 61 CKP®D, m. 1 ct.
68 Konekca PK o Opake u cembe), naxke eciu
OHM DPAa3BEIUCh U HE TPOXKHUBAIOT COBMECT-
HO ¢ pebenkoM (cT. 66 CK PD, cr. 73 Konek-
ca PK o Opake u cembe). Hago npusnarsb, 4to
STH HOPMATUBHBIE UMIIEPATUBBI, MOAYEPKUBAS
3HAYUMOCTH JIJISl HaWJIydIero Oyiara peOeHKa
€CTECTBEHHOTO POJIUTEIHCKOTO BOCIUTAHUS,
noOy»1al0T BOCHPUHUMATH SIBICHUE OTYHUM-
CTBa KaK BTOPUYHOE B UEPAPXHUU OTHOIICHUH
«OMONOTUYECKUN PONUTENh — KPOBHBIM pede-
HOK». JIOCIIOBHO 3TO 03HAYaeT, YTo JI00bIE Cy-
KIACHHUSI O JIMYHBIX HEUMYIIECTBEHHBIX OTHO-
MICHHUSIX MEKYy OTYMMOM U ITACBIHKOM JTOJIKHBI
OBITh TEOPETHUUECKH YCTPOECHHBIMH TaK, YTOObI
HE HUCKIII0YaTh U3 cepbl BHUMAHUS POIUTEIS,
HE MPOKUBAIOIIETO BMECTE C peOCHKOM (pOI-
TeIb-HEPE3UIEHT).

B nporecce unTepripeTanu 3aKOHOIATENb-
HOTO UMIIEPATHBA O TOM, YTO «POJUTEIN UMEIOT
paBHBIC TIpaBa M 00S3aHHOCTHY PUMEHUTEb-
HO K MOCTPa3BOJHBIM POAUTEIHLCKUM OTHOIIIC-
HUSIM, JOKTPHUHA MBICIUT YIPOIIEHHO W JaXKe
OIMOO0YHO, TPU3BIBAs «OTKA3aThCs OT MH)a O
PaBHOINPABUN POTUTEIICH MPU WX Pa3aeiIbHOM
MPOKMBAHUM, BBEJS KOHCTPYKLIHMU «OTPaHU-
YEHHBIN CTATyC» U «pazinydeHue» [36, 83].

B-TpeTtbux, B umHTepecax peOeHKa OTUYUM,
PYKOBOJCTBYSICh COOCTBEHHBIM BOJICU3bSIBIIC-
HUEM M COIIACHEM POAMTENS-PE3UICHTA, 10JI-
JKEH MMETh MPaBO B MHHUIIMATUBHOM IOPSIJIKE
00paTuThes B CyA IS TIeNIed TIOyUYeHUS 9acTh
MOJTHOMOUYMH B OTHOIIEHUM ITaChIHKA, 00BEM
KOTOPHIX HE YIIEMHT POIUTEIBCKHX IpaB M
00513aHHOCTEH POANTENSI-HEPE3UICHTA.

[IpenocraBnenue Takux MOJHOMOYMI OT-
YUMy - HE caMO€ MPOCTO€ Ui 3aKOHOoJare-
ns pemenue. [IpaBo poauTenbckoil omekud B
BUJIE IOPUAMYECKHX TMpaB U OOS3aHHOCTEH IO
o01iemMy IpaBUIly HECYT TOJBKO 3aKOHHBIE PO-
JUTEIIN, BBITIOJHSAS [0 OTHOIICHHUIO K PEOCHKY
00513aTeIbCTBA «II0 TPOHCXOXKACHUIO» TIEepeN
TEM, KOTOPOTO OHM MPHUBEIH B 3TOT MUp. JIn6o
OleKa YYpeXIaeTcs MPUHYIUTEIBHO, CIH K
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TOMY €CTh OCHOBaHHUS 1Ji o0ecriedeHus oaaro-
nony4yusi pedeHKa, Mo KaKuM-TH00 MpUYuHAM
€ro JIMIIEHHbIM. B 3TOM ciyuae mHosBIsSeTCS
TPEThe OCHOBAHUE JIJIS TOYYCHUS KakK OBl po-
JIUTENbCKOM onieku. OHO, MO MOHATHBIM TPUYH-
HaM, HE CHUMAET BCeX MPOoOIeM IOPUINYECKOTO
MOJTYAHHUS 0 OTHOIICHUIO K OTYUMY, OJIHAKO
HEJIb3sl He TIPU3HATh, YTO HEOOXOAUMYIO JTOJTIO
nyOJIMYHOTO y4acTusi B OTHOLIEHUS OTYUMA U
nachlHKa BHOCUT. OCOOEHHO €cliu y4eCTbh, YTO
BOIPOC O TOM, C K€M OCTaHeTcs pPeOeHOK B
clly4ae CMepTH UM OOJIe3HH OMOJIOTHYECKOTO
pPOIUTENSA-PE3UTEHTA, TYCTh YACTUYHO, HO OHA
BCE XK€ pEIlaeT.

3akirouenue

CymIecTBYIOIINE TEOPETHUECKUE TOTMBITKH
JTUCHUTIIMHAPOBATh OTYMMA B €r0 OTHOIIICHHU-
AX C IMAChIHKOM ITyTeM €ro aBTOMAaTU4yecKOTro
paBOOOs3bIBaHMS, J1a elie 0e3 ydeTa mpaB, Ko-
TOPBIMH T10 3aKOHY HaJIeJIeHbl OHOIOTUYECKHE
POIUTENH, SBISIIOTCS HAyYHBIM 3a0myxKie-
HueM. Bo3BecTH OTHOIIEHHS] OTYMMA U MACHIH-
Ka Ha YpOBEHb OTHOLIEHUMN IMPaBOBBIX, 3a/1aB
MM aBTOMAaTU4YE€CKUM, HMIEPATUBHbBIM, IIpa-
BOOOSI3BIBAIOIIMI XapaKTep, C TOYKU 3PEHUS
IOpUIMKO-TEXHUYECKOM, HECI0KHO. Bompoc
B JIPYTOM: Y€T0 JIOCTUTHET 3aKOHOJATEIb, MIPH
BKJIIOYEHUH COOTBETCTBYIOIIMX HOPM B JI€H-
CTBYIOIIIEE CEMEITHOE 3aKOHOaTeNbCTBO. KoMy
OT 3TOTrO0 OyaeT Jayurie u OyzeT Jiu, HEU3BECTHO.

CemeiiHOe MpaBO LHUBHIU30BAaHHOTO TOCY-
JapcTBa HE MOXKET ce0e MO3BOJIUTH MPOCTOTO
MOJIYAHUS MO MOBOAY PEryJIUpOBAHUSI OTHO-
HICHUM C y4aCTHEM BTOPUYHBIX YICHOB CEMbH,
KaKUMHU SIBJISIFOTCSL OTYMM, Madexa, MachbIHOK,
naguepunia. MomayaHue JOHKHO OBITh KBaJIU-
(GuIUpOBaHHBIM. DTO 3HAYMT, YTO TAKOE MOJI-
yaHUe JEHCTBYEeT KaK MpaBOHANpPABIISIONIECE 32
CUET Pa3MYHBIX HOPM-TPOBOJHHUKOB, YKa3bl-
BAIOIUX Ha JIOJKHOE Ka4yeCTBO OTHOLICHHH B
cembe. KpoMe KOHCTUTYIIHOHHBIX HOPM U BBO-
JHBIX HOPM JEHCTBYIOIIETO CEMEUHOI0 3aKo-

nonarenbcTBa (cT. 1 CK PO, ct. 1 Komekca PK
0 Opake ¥ cemMbe) K YUCITy TaKUX HOPM MOXKHO
MPUYHCIATD MpeAnucanus ad3. 2 4. 1 cT. 65
CK P® u a63. 2 ct. 72 Kogekca PK o Opake u
ceMbe, (PMKCHUPYIOLIUE UMIIEPATUB O TOM, YTO
«c1ocoObl BOCIIUTAHUS JETEH TOMKHBI UCKITIO-
4yarh MpeHeOpeKUTeNbHOe, KECTKOe, Tpydoe,
YHIDKAIOIIEE YeJIOBEYECKOe JOCTOMHCTBO 00-
paieHue, OCKOpOJIeHHe W IKCIUTyaTaluio Je-
Tel». He cTouT yMamaTe M 3aKOHOJATENILHOE
yKa3aHWe Ha TO, YTO BOCIUTAHHUE IPYTHX Uic-
HOB CEMbH JIOJIKHO «ObITh HaJUIEKAIIUM.

Ecmu nemorpadudecknii pexxuM KOHKPET-
HOM cTpaHbl TpeOyeT OONbIIEro y4acTtus 3a-
KOHOZATeNlss B JIMYHBIX HEUMYIIECTBEHHBIX
OTHOINICHUSAX OTYMMA M TMACHIHKA, YeM MPOCTO
YKa3aHUE Ha «KPEMKYI CEeMbIO» M «HaJJIexka-
ee BOCHHUTAHHE», TO JOKTPUHAIBHO HaJJIe-
JKUT JIOTOBOPUTHCS O TOM, KaKHe aCTIEKThI TUX
OTHOIICHUH JTOJKHBI OBITH JJOTTOJIHUTEIIBHO OX-
BaueHbl HopMamu. O TOM, YTO OIpeneICHHbBIE
a/IalITUBHBIE CTPAaTEruy STUM OTHOILECHUSIM Ce-
TOJIHS YK€ HEeOoOXOAMMBI, CBUJIETEIILCTBYET He-
OTpaBIaHHOE 3aKOHOAATEIbHOE MOIYAHHE I10
OTHOIICHUIO K CUTYyallUsM CMepPTU (TKENIon
00JIe3HN) POIUTENA-PE3UACHTA, COCTOSIIETO B
Opake ¢ OTYUMOM, OTCYTCTBHE Y OTYMMA TIpa-
Ba Ha JOOPOBOJIbHYIO OINEKY HaJ PEOCHKOM,
MIPOTUB KOTOPOW HE BO3PAXAIOT 3aKOHHBIE PO-
muTenn pedeHka. Bo3MOXXHOCTh oTdynMa | 3a-
KOHHBIX POIMTENICH TOTOBOPUTHCS HA yPOBHE
COMIAIIeHUss O TOM, B KakoM OObeMe OTYUM
MOXKET y4acTBOBaTh B Cynb0Oe peOeHKa, C KO-
TOPHIM OH COBMECTHO MPOXKUBAET, TAK)KE MOKa
3aKOHOZATENs] HEe HWHTEepecyeT. JTU AacleKThl
3aKOHOAATEIHHOTO BMEIIATEIhCTBA HYKIAIOT-
Csl B JIOTIOJIHUTEILHOM HAayYHOM OMHMCAHUU HA
ypoBHe auanora. Ho MeTononoruueckum ycio-
BUEM JIJISl TAKOTO JIMAJIOTa JTOJDKEH CTaTh OTKa3
OT KOHIICTIIIUU TIPABOOOS3BIBAHUS OTYMMA U
oTIpesiesieHUue BHUJIAa POJCTBEHHBIX OTHOIICHUMN
OTYMMa U MaChIHKA B COCTABE CEMBHU.
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