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CapnexoB P.K. — k.10.n., 3acnyscennwiii oes-
menv Kaszaxcmana (Hyp-Cyaman, Kasaxcman)
— (npedceoamens)
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AGb130B P.M. — 0.10.1. (Bapnayn, Poccus)
Beabix B.C. — 0.10.1. (Examepunbype, Poccus)
Ty6un E.IL. — 0.70.n. (Mockea, Poccus)
Measuuk P.C. — 0.10.n. (Hyp-Cynman,
Kaszaxcman)

MouceeB A.A. — 0.10.H. (Mockea, Poccus)
Mypomues I U. — o0.10.n. (Mockea, Poccus)
PaxmeroB C.M. — o.10.n. (Hyp-Cynman,
Kaszaxcman)

Masunosckuit B.A. — 0.10.n. (Hyp-Cyaman,
Kaszaxcman)

Yuzuina Wanaxk — o.r0.4. (Hyp-Cynman,
Kaszaxcman)

InaBubIii perakTop
JrocenoB E.A. — k.10.1.

CocraB PeakunoHHo# KoJLIeruu

Asep Amme — PhD (Kuaw, Iepmanus)
Baiinussosa 3.C. — k.j0.1. (Capamos, Poccus)
Jixanrapames P.M. — LLM (Hyp-Cyiman,
Kaszaxcman)

MmexkoB K.A. - 0.10.1. (Mocksa, Poccus)
KasbaeBa A.I. — x.i0.1. (Hyp-Cyaman,
Kaszaxcman)

Kaup6aesa JI.LK. — PhD (Hyp-Cyaman,
Kaszaxcman)

Kusizosa A.K. — LLM (Hyp-Cynman,
Kaszaxcman)

Kymxabaesa %K.O. — «.10.1n. (Hyp-Cynman,
Kaszaxcman)

Hyprasunos B.K. — x.10.n. (Hyp-Cyaman,
Kaszaxcman)

Hypmaraméeros P.I. — PhD (Yenabunck,
Poccus)

Mpumames H.M. — k.70.n. (Hyp-Cyiman,
Kaszaxcman)

Paxumbepann K.X. — 0.10.1. (Yemo-Kameno-
eopck, Kasaxcman)

CapcenoB A.M. — PhD (Hyp-Cynman, Kazax-
cmat)

Terusoexosa K.U. — k.10.1. (Buwrex,
Keipeviscman)

®unk JLA. - k0.1 (Hyp-Cynman, Kazaxcman)

Penaxkrop — Koarybaesa I.B.
Bepcrka — Tacuposa A.C.
Ten.: 8 (7172) 26-61-29
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Abstract. In accordance with the first part of Article 1 of the Law of the Republic of Kazakhstan
“On non-commercial organizations” dated January 16, 2001 No. 142, the subject of regulation
of the Law are relations arising in connection with the creation, activities, reorganization and
liquidation of non-commercial organizations.

Aspects of the legal status, establishment, activities, reorganization and liquidation of political
parties, trade unions, certain types of institutions, public associations, consumer cooperatives,
religious associations, the National chamber of entrepreneurs of the Republic of Kazakhstan,
other organizational and legal forms of non-commercial organizations are regulated by special
laws. The Law consists of 43 articles combined into 6 chapters. It stands to mention that since the
adoption of the Law, it has been amended and supplemented 45 times by the laws of the Republic
of Kazakhstan.

Moreover, in 2021, the Ministry of Information and Social Development of the Republic of
Kazakhstan, in pursuance of the Decree of the Head of State ““On further measures of the Republic
of Kazakhstan in the field of human rights” and in order to increase the effectiveness of interaction
with non-governmental organizations, began to develop a regulatory policy advisory document
to the draft Law of the Republic of Kazakhstan “On non-commercial organizations”. At the same
time, this draft law is planned to be developed in a new edition through the absorption of the Law
of the Republic of Kazakhstan dated May 31, 1996 No. 3-1 “On public associations”.

Given this circumstance, as well as the problems of interaction between the authorities and non-
governmental organizations in the Republic of Kazakhstan, and in general the division of legal
entities, we believe that the information presented for your review will be timely and appropriate.
The article was prepared based on the analysis of the effectiveness of the Laws of the Republic of
Kazakhstan “On non-commercial organizations” and “On public associations".

Key words: public monitoring of normative legal acts, analysis of the effectiveness of legislation,
shortcomings of the law, legal entities, non-commercial organizations, non-governmental
organizations, legal monitoring.
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BECTHUK MHCTUTYTA 3AKOHOAATE/IbCTBA U NMPABOBOU MHOOPMALIUM PK N2 2 (69)-2022

K¥KbIKTbIK MOHUTOPUHI

dcet Fadouaenknizbl Kazoaea

Kazaxcman Pecnybonukacel 3aynama sicane

KYKbIKIMbIK, UHCTRUNY bl OUPEKIMOPLIHBIH, OPbIHOACADbI,

3aH bLILIMOAPLIHbIY KAHOUOAMDbL,

Hyp-Cynman x., Kazaxcman Pecnyonuxacvl, e-mail: kazbaeva.a@zqai.kz

Annomauusn. « Kommepyusnvix emec yuvimoap mypansl» Kazaxcman Pecnyonuxacvinviy 2001
acoinzvl 16 kaymapoaewvt Ne 142 3anvinviy 1-6a6vinbiy Oipinwi 6eicine calikec KOMMEPYUSIbIK
emec yublmMoapobly KYpuliyblHd, Kbl3Memine, Kauma YiublMOACmulPbLIYbIHA HCIHE MAPAMBLIYbIHA
batinanvicmol myblHOQUMbIH KamblHacmap 3ayHuly pemme) HblCaHAcbl 00N MadbLIAObL.

Cascu napmusinapobviy, KaCinmix 00aKmapobly, Mekemenrepoin Jdcekelecet mypiepitiy, Ko2am-
O0bIK Oipnecmixmepoiy, mYmolHy Koonepamuemepiniy, OiHu 6iprecmikmepoiy, Kazaxcman Pe-
CNYONUKACLIHbIY YIMMUbIK KaCInKepiep naiamacblHblY, KOMMEPYUIbIK eMec YUbIMOApObly 632
0e YUbIMObIK-KYKbIKIMbIK HblCAHOAPbIHbIY KYKbIKMbIK HCAZOAUbIHbIY, KYDbLIVbIHbIY, KbI3MEeMiHiH,
Kauma YublMOACMbIPbIIYbIHbIY JHCIHEe MAPAmbLIYbIHbIY epeKuleNikmepi apHauvl 3ayoapmeH
pemmenedi. Ocvl 3ay 6 mapayea Oipikmipineen 43 banman mypaowvi. 3ay KaObiI0AHEAH KYHHEH
bacman oean Kazaxcman Pecnyonuxacvinviy 3aHoapuimer 45 pem e32epicmep MeH MONbIKMbIpy-
JAap eH2I31I2eHIH.

byoan 6acka, 2021 scvinel Kasaxeman Pecnybnuxacelt Aknapam dicane K02amovlK 0amy mMu-
Hucmpniei Memnekem 6acwvicvinbly «Kasakcman Pecnybnukaceinviy Aoam KyKviKmapel ca-
J1AcblHOazbl 00aH i wapanapvl mypansly Kapnvieblh opblHOAY YWiH JHCoHe YKIMemmiK emec
yuvImoapmen o3apa ic-Kumbliobly MuimMoiniein apmmulpy makcamolnoa « Kommepyusanvix emec
yuvimoap mypanvly Kazakcman Pecnybnukacel 3anvlHuly scodacbina pemmeyuinik cascammaiy
KOHCYTIbmamuemik Kyoicamvin a3ipneyee xipicmi. Convimern Kamap, 0yn 3ay scooacwin «Koeam-
oviK bipnecmixmep mypanvly Kazaxcman Pecnyonuxacvinoiy 1996 sicoinewt 31 mamvipoaser Ne 3-1
3ansin Kocvln any apkulisl HCaHa peoaKyusoa a3ipiey HeoCnapianyod.

Ocvinoau mawn-scatiovl, conoati-ax Kaszaxcman Pecnybnukacvlnoagel OUNK neH yKiMemmix
emec YublMoapovly 63apa ic-KUMbLIbIHbIH MACELEePiH HCIHe MYmMAcmail aneanod 3ayobl myied-
Japovly OONIHYIH ecKkepe OMbIPbIN, Ci30iH KO3 AlObIHbI32A YCHIHBLIZAH MAcCeNe YaAKMbLIbl DI OPbIH-
0bl bonadwvl Oen navvimoaumsiz. Makana Kazaxcman Pecnyonukacvinoly « Koumepyusnvlx emec
yuvimoap mypanvly dcane «Koeamovlx dipnecmixmep mypanvly 3aH0apviibly MUimMoiniein mai-
oay Hamuoicenepi O0UbIHUA OAUBIHOANObI.

Tyiiin coe30ep: Hopmamuemix KYKbIKMblK akmiiepoiy Ko2amovlK MOHUMOPUHST, 3AHHAMAHbBIH
MUIMOLNIZIH MAnoay, 3ayHbIH KeMWLIIKmepi, 3a40bl MYIeaniap, KOMMePYUsIvblK emec Yublmoap,
YKimemmik emec Yublmoap, KYKblKmolKk MOHUMOPUHE.

K BOITPOCY O HEDDPPDPEKTUBHOCTHU 3AKOHOAATEJBHOI'O
PETI'YJIMPOBAHUSA HEKOMMEPYECKHUX OPITAHU3AIINUN

Kanmknn Cepreit UBanoBu4

2.H.c. MIncmumyma 3akonodamenscmea u npasosoi ungopmayuu
Pecnyonuxu Kazaxcman, npogpeccop HAO « Ynusepcumem Hapxos»,
KaHouoam 1opuoudeckux Hayx,

2. Anmamot, Pecnybnuxa Kazaxcman, e-mail: sergklimkin@mail.ru

Ka3z0aeBa Acean ['a0ugeHoBHA

3amecmumens oupekmopa Uncmumyma 3aKoH00amenbcmea
u npagogou ungopmayuu Pecnyonuxu Kazaxcman,
Kanouoam ropuouveckux nayk, e. Hyp-Cyimatn,

Pecnyonuxa Kazaxcman, e-mail: kazbaeva.a(@zqai.kz

Annomayusn. B coomeemcmeuu c uacmuio nepeoti cmamou 1 3axona Pecnyonuxu Kasaxcman
«O Hexommepueckux opeanuzayusaxy om 16 aneaps 2001 2ooa Ne 142 npeomemom pecynuposarus
3akona snaomes OmHoueHUs, O3HUKAIOWUE 8 CA3U C CO30AHUEM, 0esIMEeTbHOCMbIO, PeOPaHU-
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3ayueti U IuUKguUOayueli HeKOMMEePUeCKUX OpeaHu3ayull.

OcobenHocmu npasosoco NONONHCEHUsl, CO30AHUS, 0esIMENbHOCIU, PeOpeaHUu3ayul U IuKeuod-
YU NOTUMUYECKUX NAPMULL, NPOPECCUOHATLHBIX COI0308, OMOETbHbIX BUO08 YUpeicOeHUll, oouje-
CMBEHHBIX 00bEOUHEeHUIl, NOMPEeOUMENbCKUX KOONePaAmueos, peiusuo3nblx ooveounenu, Hayuo-
HanbHOU nanamol npeonpunumameneti Pecnyonuku Kazaxcman, uHblx 0peaHu3ayuoOHHO-NPABO8bIX
Gopm HexoMMepYecKUX opeanu3ayull peyiupyiomcs cCneyuaibHuolmu sakonamu. Hacmoswuii 3a-
KOH cocmoum u3 43 cmametl, 06veouHenHvix 6 6 2nas. Cmoum ommemumas, YmMo co OHsL NPUHSANUSL
3axona 6 nezo - saxonamu Pecnybnruxu Kazaxcman enocunuco 45 paz usmeHenus u OONOIHEHUS.

bonee moeo, 6 2021 200y Munucmepcmeso ungopmayuu u obujecmeenno2o pazeumus Pecny-
onuku Kazaxcman 6o ucnonnenue Yxaza Iagvl cocyoapcmea

«O oanvHetimux mepax Pecnyonuxu Kazaxcmawn 6 obnacmu npas uenogexkay» u 6 yeusx no-
sbluleHUs I pexmusHocmu 3auUMOOeUCmeus ¢ HenPasUMelbCMEeHHLIMU OP2AHUAYUAMU NPU-
cmynuno K paspabomke Koncyrnomamusrnoco 0OKyMenma pezyisimopHou NOIUMUKU K NPOEKmy
3axona Pecnyonuxu Kazaxcman « O Hekommepueckux opeanuzayusix». Bmecme ¢ mem, smom 3a-
KOHONPOEKM NJAHUPYemcst paspadomams 6 HO80U pedaxKyuu nocpeocmaeam no2ioujeHus 3aKoua
Pecnyonuxu Kazaxcman om 31 mas 1996 2. Ne 3-1 «O6 obugecmeenHvlx 00beOUHEeHUsIX).

Yyumuieas maxoe obcmosmenvcmeo, a makdice npoodiemuvl 3auUmMo0eucmsusi 1ACmu U Henpa-
sumenbcmeeHHbIX opeanusayutl 8 Pecnyonuxe Kaszaxcman, 0a u 6 yenom oenenuro 0puouUdecKux
JUY nonazaem, umo npeoCmasieHHas Ha eaule 0003peHue 0yoem c80espPemMeHHOU U YMEeCHmHOLL.
Cmamus noocomosnena no pesyibmamam arnaiusza s¢ggexmusnocmu 3axonos Pecnyonruxu Ka-

saxcman «O HEKOMMepUEeCKUX OpcarUu3ayusix» u «06 06W€CW6€HHblx 00bEOUHEHUSX Y.

Kniroueswie cnosa: O6LL!€CWZ6€HHbllZ MOHUMOPUHS HOPMANUBHbLLX NPABOBLIX AKMOE, AHAIU3 34)-
qbekmueHocmu 30KOH000meﬂbcm60, Heoocmamku 3dKOHA, iopuauuecmte JAuya, HeKommepieckKue
opearnuzayuu, HenpasumeilbCmeeHHnble opeanuzayuu, I’lpd@0601j MOHUMOPUHZ.

Introduction

In accordance with the Law of the
Republic of Kazakhstan “On non-commercial
organizations”, the subjects of regulated
public relations are: institution, public
association, fund, consumer cooperative,
religious association, non-commercial joint-
stock company, autonomous educational
organizations, autonomous cluster fund, notary
chambers, bar associations, law firms, National
Chamber of Entrepreneurs, The Chamber of
forensic experts of the Republic of Kazakhstan,
the Republican chamber of private enforcers,
the Arbitration chamber of Kazakhstan,
professional audit organizations, cooperatives
of apartment owners, associations of property
owners of  multi-apartment  residential
buildings, other non-commercial organizations,
an association of individual entrepreneurs and
(or) legal entities in the form of an association
(union), bodies of state registration of legal
entities, licensors, founders (participants) of
a non-commercial organization, management
bodies of a non-commercial organization
and other self-regulatory organizations,
interested parties, creditors, staff members of
a non-commercial organization, state bodies,
authorized body in the field of statistics, state

DOI: 10.52026/2788-5291 2022 69 2 195

revenue authorities, foreign states, international
and foreign organizations, foreigners and
stateless persons, authorized body in the
field of interaction with non-governmental
organizations, court, prosecution authorities.

Before proceeding to the results of the
analysis and answering the question about the
effectiveness of the legislative regulation of
non-commercial organizations, we note that
the Law adopted 21 years ago caused heated
discussion, and sometimes resentment among
civil scientists. Of course, the very concept of the
draft law on non-commercial organizations can
not be found in open sources, but the statements
of scientists regarding this draft law are enough
to draw such conclusions. In particular, doctors
of sciences, professors Suleimenov M.K. and
Basin Y.G. gave a negative opinion on the draft
law, since it basically repeated the provisions of
the Civil Code of the Republic of Kazakhstan,
and often there was a textual discrepancy
between the rules of this Code and the draft
law, creating unnecessary disagreements in
regulating the activities of non-commercial
organizations [1].

As professor Klimkin S.I. notes, from the
point of view of legal technique, duplication of
the norms of the Civil Code and the relevant
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legislative act regulating non-commercial legal
entities is unacceptable. In such a situation,
the Civil Code simply loses its significance,
since it literally becomes unnecessary for law
enforcement practice [2]. Therefore, the issue
of developing and adopting such a law already
at that time produced indignation and questions
about its expediency and effectiveness in law
enforcement practice.

Moreover, on September 02, 2019, the Head
of State Tokayev K-Zh.K in his Address to the
people of Kazakhstan drew attention to the
need to support and strengthen civil society, to
involve it in the discussion of the most pressing
national problems in order to solve them.
Public dialogue, openness, prompt response to
the needs of people are defined by him as the
main priorities in the activities of state bodies.
By that, the President of the country points
out the need to increase the authority of non-
governmental organizations in order to form an
active civil society. In this regard, the Concept
for the development of civil society until 2025
should be developed and adopted in the near
future [3]. On August 27, 2020, this Concept
was approved by the Decree of the President of
the Republic.

We add that the instruction arose due to
difficulties in implementing the analyzed Law
in terms of the lack of mechanisms for the
development of such forms of non-commercial
organizations and the ensuing legislative
restrictions on them as a result of discussions of
the VIII Civil Forum of Kazakhstan [4]. Thus,
non-governmental organizations should become
a driver for promoting high standards of quality
of life. The five social initiatives he announced
should be implemented in close cooperation
with non-governmental organizations [5].

In view of the foregoing, it can be stated
that the issues raised by the authorized body on
improving the scope of legal regulation of non-
commercial organizations and resolving issues
related to non-governmental organizations are
timely and consistent with the strategic goals of
the country.

The methodological basis of a scientific
article is the method of systematic study of
an object in its interrelations, dynamics of
development, as well as such general scientific
methods as the method of abstraction, the
method of analysis and synthesis. Also, such
private-scientific methods were wused as:

comparative-legal, technical-legal methods and
formal-legal analysis. To complete the study
of the problems, it was necessary to turn to the
interpretation of the rules of law, as well as to
the collection and processing of factual data of
law enforcement practice.

Discussion

According to subparagraph 3) of paragraph
17 ofthe Rules for conducting legal monitoring?,
there is a requirement to use the results of the
analysis of the effectiveness of legislation
(analysis of regulatory legal acts). Thus, in 2020
and 2022, the Institute conducted an analysis of
the Laws of the Republic of Kazakhstan “On
non-commercial organizations” and “On public
associations”. Furthermore, on September 24,
2021, they took part in a round table on the
topic: “Conceptual issues of legal regulation
of non-commercial organizations”, as a result
of which the authorized state body focuses on
the development of a law on non-commercial
organizations in a new edition.

Moreover, in the Concept of legal policy
until 2030, albeit briefly, but attention is drawn
to the need to improve the legislation on non-
commercial legal entities, we consider it
necessary to disclose in this article the following
questions:

1. on the division of legal entities into
commercial and non-commercial;

2. on organizational and legal forms of
non-commercial legal entities;

3. about the definition of “non-commercial
organization” and “non-governmental
organization”.

General considerations

We began to deal with the issue of dividing
legal entities into commercial and non-
commercial back in 1998, when the first
publication directly on this topic was published
[6]. In the future, the study of the issue was
continued [7].

As a result of our research, we came to the
conclusion that none of the two features that
Article 34 of the Civil Code lays down as the
basis for such a division is absolute. Thus, on
the one hand, non-commercial legal entities do
not have income extraction as the main goal
of their activities, on the other hand, they can
engage in entrepreneurial activities, since this
corresponds to their statutory goals. That is, the
extraction of income is an inherent characteristic

2 Decree of the Government of the Republic of Kazakhstan dated August 29, 2016 No. 486 “On approval of the Rules for
conducting legal monitoring” // Internet source https://adilet.zan.kz/rus/docs/P1600000486/history
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of both types of legal entities.

Next. On the one hand, non-commercial
organizations do not distribute the net income
received among the participants, on the other
hand, governmental enterprises do not distribute
it either. He is taken from them. Therefore, this
principle is peculiar not only to one type of
legal entities.

Continuing this topic, we note that, in our
opinion, the formulation of the question of the
distribution or non-distribution of net income
as a sign of this or that type of legal entity is
frustrated. Let’s illustrate this question on the
example ofapaid non-governmental educational
(medical, cultural, sports, etc. social) institution.
Formally, in order for this legal entity to be
registered in the form of an institution, it must
have two of the indicated features, that is, it
must not have the goal of extracting income
from its activities and not be able to distribute
the net income received among the participants.
As we have already pointed above, the first sign
knows an exception: entrepreneurial activity for
non-commercial organizations is allowed if this
corresponds to its statutory goals. Therefore,
such an institution has the right to extract
income from its activities, directing it later to
improve the quality of services provided. The
second sign is more difficult, but this problem
also has a solution. In simple terms, net income
1s the income remaining at the disposal of a legal
entity after deducting costs and settlements
with the budget and other funds. It is clear
that its size is the smaller, the greater the cost
of providing. Under current legislation, salary
without any restrictions is included in the costs.
Therefore, by increasing salary, the amount
of income of a legal entity can be practically
reduced to zero. In this way, when deciding to
increase salary, the founders at the same time
solve the problem using the net income of this
institution: there is no need for its distribution;
it simply does not exist, since it, without even
becoming “income” from the point of view of
tax legislation, is directed to consumption.

And one more confirmation of this thesis.
All income received from the provision of
paid services can be used to improve this
process (purchase of literature, equipment
and technology, real estate, etc.), and not be
distributed among the participants. And such use
of income increases the value of this institution,
and, accordingly, the value of the shares of its
founders. Thus, the commercial orientation of
the actions of the founders when creating a non-
state institution can also be shown in obtaining
the final result, that is, in the distribution of

property left after the liquidation of this legal
entity.

In this regard, there is reason to generally
critically estimate the categorical division
of legal entities into commercial and non-
commercial.

However,thepositiveaspectsofsuchadivision
are obvious. Thus, with the establishment of an
exclusive list of organizational and legal forms
of commercial legal entities, a known order has
been cleaned up in this matter. Anyone who
remembers the situation in the early 1990s will
agree with us. Another thing is that the quality
side of the regulation of their legal status leaves
much to be desired.

But the situation with the organizational and
legal forms of non-commercial organizations is
different. In particular, the first part of paragraph
3 of Article 34 of the Civil Code defines six
forms of non-commercial legal entities in the
most general terms, and also names a joint-
stock company.

However, this contains a clause “and other
forms provided for by legislative acts”.

In this way, the list of organizational and
legal forms of non-commercial legal entities
is not closed by the Civil Code, although it is
limited by other legislative acts. In other words,
it is “half-open”.

It is noteworthy that the special Law “On
non-commercial ~ organizations”,  naming
fourteen other organizational and legal forms
at the moment, contains the clause “and other
commercial organizations”.

As for the quantitative ratio of various
organizational and legal forms of non-
commercial organizations, here in April 25,
2022, the picture is as follows.

Of the 56,347 registered non-commercial
organizations, there are (in descending order):

- government institutions — 34,99%,

- public associations — 20,37%,

- funds — 12,42%

- consumer cooperatives — 7,49%

- institutions — 5,5%

- cooperative of apartment owners — 4,09%,

- associations of legal entities (associations)
-2,75%

- religious institutions — 1,7%

- housing construction cooperative — 1,07%,

- joint-stock companies — 1,02%,

- other organizations — 8,49%.

At the same time, the BIN National Registry,
unfortunately, does not contain a split of the last
(extreme) position.

Itisobvious, that“other” shouldbeunderstood
as mass non-commercial organizations (for
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example, notary chambers, bar associations,
lawyer offices, professional audit organizations)
and “piece” (for example, the National chamber
of entrepreneurs of the Republic of Kazakhstan,
“Nazarbayev University”, “Nazarbayev Fund”,
Arbitration chamber of Kazakhstan, Republican
Collegium of legal advisers, etc.). In relation
to some of them, independent laws have even
been adopted, which we call “laws of one
person” [8].

At various times, we have made attempts to
count the number of organizational and legal
forms of non-commercial organizations, and
at the beginning of this year it reached twenty-
three [9]. But at the same time, they always
made a cautious reservation “no less than”.

The explanation for this is simple: often an
independent organizational and legal form is
invented for a specific situation with a specific
subject. Whether this is justified and expedient
is another question. But this is allowed by the
Civil Code, so it is legal.

For the sake of objectivity, we note that in the
case of the National chamber of entrepreneurs,
an incident occurred when, by the decision
of its Presidium of October 8, 2013 (Protocol
No.2), the Model Charter of the Chamber of
entrepreneurs of the region (city of republican
significance, capital) was approved.

In accordance with paragraphs 2.1 - 2.4 of the
Model Charter, the Regional chamber is created
in a different organizational and legal form of
a non-commercial organization, the specifics of
the legal status of which are regulated by the
Law “On the National chamber of entrepreneurs
of the Republic of Kazakhstan” and other
legislative acts of the Republic of Kazakhstan.
The regional chamber is a legal entity, owns
separate property, is liable with this property
for its obligations, can acquire and exercise
property and personal non-property rights and
obligations on its own behalf, be a plaintiff
and defendant in court. The regional chamber
has an independent balance sheet, settlement
and other accounts in national and foreign
currencies in banks, an emblem registered in
the prescribed manner, a flag, a seal, a stamp
and letterheads indicating its name in the state
and russian languages, as well as in the state
and english languages. The single founder of
the Regional Chamber is the National chamber
of entrepreneurs of the Republic of Kazakhstan
“Atameken”  (hereinafter = the  National
Chamber). Decisions related to the competence
of the Single Founder of the Regional Chamber
are taken by the National Chamber alone and
are drawn up in writing.
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But at the same time, the legal status
(organizational and legal form) of the regional
chamber is not defined by the Law on the
National chamber of entrepreneurs. We believe,
therefore, the Presidium ofthe National chamber
of entrepreneurs of the Republic of Kazakhstan
introduced a new organizational and legal
form into the system of non-commercial
organizations - “The Chamber of entrepreneurs
of the region (city of republican significance,
capital)”, which violated the requirement of the
first part of paragraph 3 of Article 34 of the Civil
Code of the Republic of Kazakhstan (General
Part) and paragraph 3 of Article 17 of the
Law of the Republic of Kazakhstan “On non-
commercial organizations” on the possibility of
creating non-commercial legal entities in other
organizational and legal forms provided only at
the level of legislative acts.

There is a confusion between the definition
of “non-commercial organization” and “non-
governmental organization”.

And if the term ‘“non-commercial
organization” has a very clear legal design, then
“non-governmental organization” is interpreted,
for example, in the Law of the Republic of
Kazakhstan dated April 12, 2005 “About the
state social order, grants and awards for non-
governmental organizations in the Republic of
Kazakhstan” as a non-commercial organization
(with the exception of political parties, trade
unions and religious associations), created by
citizens and (or) non-governmental legal entities
on a voluntary basis to achieve their common
goals in accordance with the legislation of
the Republic of Kazakhstan. Based on this, it
follows that such a definition does not carry a
semantic and effective load.

The specified Law, as well as the Rules for
providing information about their activities
by non-governmental organizations and the
formation of a database about them, approved
by order of the Minister of Culture and Sports of
the Republic of Kazakhstan dated February 19,
2016 No. 51, contain an indication of the areas
of activity of non-governmental organizations:

- education and science,

- information,

- physical culture and sport,

- protecting the health of citizens, promoting
a healthy lifestyle,

- environmental protection,

- support for youth policy and children's
initiatives,

- assistance in solving family-demographic
and gender issues,

- support for socially vulnerable segments of
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the population,

- assistance to orphans, children from single-
parent and large families,

- assistance in ensuring employment of the
population,

- protection of the rights, legitimate interests
of citizens and organizations,

- development of culture and art,

- protection of historical and cultural
heritage,

- strengthening public harmony and national
unity,

- assistance to probation services in providing
social and legal assistance to persons registered
with them,

- conducting public monitoring of the quality
of public services,

- promoting the development of civil society,
including increasing the efficiency of non-
governmental organizations,

- assistance to a person (family) in a difficult
life situation,

- other socially significant areas that do not
contradict the legislation of the Republic of
Kazakhstan.

As we can see, the legal fields in which non-
commercial organizations operate, on the one
hand, and non-governmental organizations, on
the other, are different. Therefore, a specific
non-commercial organization created in a
certain organizational and legal form, pursuing
certain goals and carrying out certain types of
activities may correspond to the characteristics
of a non-governmental organization. Or maybe
not match.

Considering the above, it should be
concluded that their possible identification
i1s erroneous, as it often happens in practice,
and, for example, took place at the SIILI Inc.
organized by the Representative Office of
the American Bar Association round table
on the topic “Conceptual issues of legal
regulation of non-commercial organizations”
on September 24, 2021, where thoughts were
voiced on the abolition of the Law on non-
commercial organizations and the adoption of
its replacement Law on public organizations.

It is notable that even the Concept of the
Legal Policy of the Republic of Kazakhstan until
2030, approved by the Decree of the President
of the Republic of Kazakhstan dated October
15, 2021 No. 674, states that “the role of non-
commercial organizations in the life of society
can hardly be overestimated. In the course of
their activities, such organizations participate in
the resolution of social issues”.

Thus, there is an obvious emphasis on the

goals of the activities of non-commercial
organizations.

This is the most cursory overview of the
current state of non-commercial regulation.
Within each of the forms, including non-
commercial joint-stock companies, there are
issues that need to be considered.

But this is a topic for separate publications.

Conclusion

Based on the results of the analysis, it follows
that due to the absence of its goal and its (goal)
intended result in the Law, it is not possible to
determine the degree of effectiveness of the
Law, since for this it is necessary to compare the
actual result of the Law with the expected result
of its goal. We believe that this circumstance
caused the Law to duplicate the provisions of
the Civil Code and other laws in an excessively
large number, and also contains an excessively
large number of blanket norms. In this regard,
the Law does not have its own base, since it is
not the primary source of law, most of its norms
are devoid of legal and semantic meaning.

In ad entrepreneurs tion, the Law is marked
as unstable, as it has an increase in the growth
of the coefficient of instability of the Law
by almost two and a half times. The largest
number of laws that introduced amendments
and additions to the Law were adopted in 2011,
2015 and 2018 (5-6 laws each year). At the
same time, the period of stability of the Law in
the minimum value is not even 1 day, since the
Law was amended on the same day (December
28,2011) by two laws.

The lack of a logical classification of
public associations and non-governmental
organizations affects the income of a non-
commercial  organization, regardless of
whether they are received free of charge, from
entrepreneurial activity, or, on other grounds
provided for by legislative acts, should be
directed to the implementation of statutory
goals.

From this it follows that the need for
legislative consolidation of criteria for the
compliance of entrepreneurial activities of non-
commercial organizations with its statutory
goals, the absence of which creates in practice
the possibility of carrying out full-fledged
entrepreneurial activities that do not provide
for a publicly beneficial goal as the main one,
in the organizational and legal form of a non-
commercial organization. It is also appropriate
to fix the assessment of the contributions of
the founders of non-commercial organizations,
since they distribute incomes among
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themselves. Therefore, we can conclude that, other shortcomings of the Law that do not
in general, the Law showed the inefficiency of contribute to its effectiveness.
its implementation, while the analysis revealed
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