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YIOJIOBHOE MPABO W YTOJTOBHbIV NMPOLIECC

UDC 343.241

THE IMPOSITION OF AMORE LENIENT PUNISHMENT THAN
THAT PROVIDED FOR THIS CRIMINAL OFFENSE AND ITS ROLE
IN THE LENIENCY SYSTEM UNDER THE CRIMINAL CODE
OF THE REPUBLIC OF KAZAKHSTAN

Osmanova Gulaina Zhalalyevna

Master of Laws, doctoral student of the University “Turan”,
Senior Lecturer KazNPU named after Abai,

Republic of Kazakhstan, Almaty, e-mail: gulaina.78@mail.ru

Bizhanova Aigul Rabhanovna'

Acting associate professor of Abai Kazakh National
Pedagogical University, doctor of law, Almaty,
Republic of Kazakhstan; e-mail: Aike 74@mail.ru

Abstract. The issues of combating crime are always the focus of legal science. The fairness
of court decisions not only contributes to the prevention of crime and also can be a guarantee of
human rights protection.

In our country for 2020-2030, as well as in the past 2010-2020 the Concepts of Legal Policy
specified a number of measures to humanize the criminal law.

Accordingly, the criminal law establishes several forms of mitigation of punishment, one of
which is the imposition of a lighter sentence than the prescribed one. The current criminal code
of the country provides for the use of penalties with alternative sanctions, which individualize
the punishment. However, the provision of Article 55 of the Criminal Code of the Republic of
Kazakhstan allows to minimize the danger of criminal activity to society. Therefore, one of the
purposes of punishment is to ensure the achievement of social justice.

The legislator specifies the rules of the current Article 55 of the Criminal Code of the Republic
of Kazakhstan, which determine the limits of mitigating circumstances and the procedure for
imposing a lighter sentence. Only mitigating circumstances do not distinguish the effect of the
penalty from the effect of exceptional circumstances.

Contradictions to the notion of imposing a lighter sentence than those provided for a specific
criminal offense lead to significant difficulties in law enforcement practice.

In judicial practice, when imposing a punishment under Article 55 of the Criminal Code of
the Republic of Kazakhstan, the grounds for special mitigation of punishment are not correctly
identified, or the method of mitigation is not chosen correctly. In any case, this leads to unfounded
Jjudgments. Errors in the imposition of criminal penalties, among other factors, weaken the fight
against crime.

The author deals with the application of the provisions of the Criminal Code of the Republic
of Kazakhstan, which provides for the possibility of imposing a lenient sentence than provided
for a specific criminal offense. Attempts are made to determine the extent to which mitigating
circumstances and exceptional circumstances contribute to the mitigation of punishment.

Key words: punishment, mitigation of punishment, imposition of punishment, lighter punishment
than provided, exceptional circumstances, mitigating circumstances.

I The author for correspondence
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Abau ameinoaewt Kazax ¥nmmeix [ledazocuxanvix
Ynusepcumeminiy xayvimoacxamn npogheccop mindemin
amKapyuivl, 3aH blILIMOAPLIHBIH OOKMOPbI,

Anmamei, Kasaxcman Pecnyonukacul, e-mail: Aike 74@mail.ru

Annomayusn. KvlimblcmuliblKKa Kapcvl mypy macenenepi yHemi KYKblKMblK blIbIMHbIY 0a-
cmul Hazapvinoa. Com wewimMiniy 20i10i2i KbLIMbICMbLILIKIMbIY AIObIH AIY2Ad bIKNAL emin KaHd
KOUMAll, a0am KYKbIKmMAapblH KOpeayoblH Keniii 6o1a anaobi.

Memnexemimizoezi 2020-2030 scvinoapea apranzau, conoati-ay — emxen 2010-2020 onc.onc.
KYKbIKMbIK cascam mypansvl Konyenyusanap KbviaimbiCmolk 3aHHAMAHbL i3211€HOIPY 6a2blmblHOA
OipHeute ic-uapanapovl HaKmulian bepeer 601ambiH.

CatikeciHue KbLIMbICMbIK 3AHHAMAOA HCA3AHBL HCeHiN0emyOiy OipHeule HblcaHOapbl bencinen-
2eH, conapowly OIpi - KO30en2eH Hca3a0an 2opi HeRYPIblM JHCeHil xcaza mazauvinoay. Enimizoiy
KOJLOAHbICMA&bl KbLIMbICIbIK KOOEKCIHOEe MHCA3aHbl 0apalanOblpamvit, 0a1amanbl CAHKYUsCh
bap scazanapovl Konoany mypaivl Hopmanap xeszoeneet. bipax KP KK-uiy 55-6abvimen xapa-
CMBIPBLIEAH epedice KbLIMbICIbIK IC-o9peKemmil K02amMed Kayinminicin mellinue momenoemyee
MYMKIHOIK Oepedi. COHObIKmMan 0a J#caza MaKCcamvlHuly OIpi  aneymemmik 20L1emmiiikKe Kol
HCEMKI3Y Ol KAMMAMACHI3 emyoe HCACANIEAH KbIIMbICIMbIK KYKbIK OY3VUUbLIbIK JpeKemi YIliH Kblil-
MbICMbIK 3aHHbIH MUICIHUE OANMApPbIHOa Oel2ileH2eH HaA3A0aAH HeRYPIbIM MHCEHIL Hca3d mazai-
bIHOAY OAPLICHIH 3AHHAMANILIK MYPEbIOAH pemme)y Manbl30bl poib2e ue.

3ay wwvrzapywel Konoanwvicmasvt KP KK-niy 55-6abvinoa siceninoememin MoH-Hcauiapobly
#CaA3a2a LIKNATL eny uile2i MeH KO30eJI2eH H#ca3a0aH HeYPIbIM JHCEHLI Hca3a masaublHOay mapmioin
aHbIKMaimoult epedicenepoi kepcemeoi. Tek diceHindememin MaH-IHCAUNAPOBIH HCA3ARA bIKNAIbIH
(wezin) epexuie MaH-JICAUNAPObIY 2CEPIHEH (Ue2iHeH) aXCblpamnatiovl.

Beneini 0ip KolimbicmulK, KYKbIK OY3VUbLIGIK YULIH KO30€I2eHHEH 20Pi HeQYPIbIM JHCEHLN Hca3a
MARAUBIHOAY Y2bIMbIHA KAMbICMbL KAPAMA-KAUWbBIIBIKMAP KYKbIK KOIOAHY madcipudecinoe
e0ayip Kuvinovikmapea anvin kenedi. Com maocipubecinoe KP KK-niy 55-6a6vin Kondanwin
AHCA3A MABAUBIHOARAHOA JHCAZAHBL epeKuLe JHCeHII0emyOiy He2i3i OYPblC AHLIKMAIMAL, He HCeHi-
demy macini oypvic mayoarmai xcamaovl. Kanaii 6onzanda oa, 6yn He2i3ciz yKiMm wvieapyad
aKeneoi. A, KblIMbICMbIK HCA3aHbL MAAUBIHOAY0aebl Kamenikmep backa pakmoprapmen Kamap
KbLIMbICMBLILIKKA KAPCbl KYpecmi a1cipemeoi.

Aemop maxanada b6eneini Oip KbliMblCMbIK KYKbIK OY3VUbLILIK YULIH KO30€el2eHHEeH 20pi Heayp-
JIbLM JiCeHin JHcaza mazatibiHoay mymkinoiein kezoeumin KP KK 3ay epescenepin Kondamny npo-
bnemacwin Kapacmlpaowvl. Keninoememin MaH-JCAUNAD MeH epeKule MIH-IHCAUNAPObIY IHCA3AHbI
Jiceninioentyee bIKnabl emy 0apececi auKbiHOAyea mulpblCaobl.

Tyitin co30ep: dcasa, JHcazamvl dHceHinoeny, Haza MagablHOay, Ko30en2eH Hca3adaH 2opi
HeSYPIbIM JHCEHIN MHCA3a, epeKule MIH-JHCALLNAP, HCEHIN0ememin MaH-JCalliap.
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CMSATYEHUS HAKA3AHMUM IO YK PK

Ocmanosa I'yinaitna ’KanajabieBHa

M.10.H., Ookmopaum ynusepcumema « Typany,
cmapuwuii npenooasameinv KazHITY umenu Adas,
2. Anmamet, Pecnyonuxa Kaszaxcman, e-mail: gulaina. 78@mail.ru

buxkanoBa Aiirysans PadxanoBHa

H.o. accoyuuposannoeo npogheccopa Kazaxckozo HayuoHaibHo2o
neoazo2uiecko2o ynugepcumema umenu A6as, 00KmMop 1opuouUecKux Haykx,
Anmamet, Pecnyonuxa Kasaxcman, e-mail: Aike 74@mail.ru

Annomayusn. Bonpocel npomusooeiicmsusi npecmynHocmu NOCMOsAHHO HAX0OSAMCS 8 YeHmpe
HUMAaHUsi npasoeou Hayku. Cnpasediusocms cy0ebH020 peuleHuss MoXdcem He MoabKo Cnocoo-
€cmMeo8ams npeodynpextcOenuo NPecmynHocmu, Ho U CIYHCUMb 2apanmuell 3auumaol npag yeiose-
Ka.

U Konyenyueti npasosoii nonumuxu 2ocyoapcmea Ha 2020-2030 2o0wi, a makace na 2010-
2020 22. 6b11U KOHKPEMUUPOBAHDBL PSIO MEPONPULMULL, HANPABIEHHbIX HA 2YMAHU3AYUIO Y20]106-
HO20 3aKoHoOamenvcmea. M mym cmsacueHue Hakasanus Modcem 0elcmseosams KaK cnocob 2yma-
HU3ayuu y20108H020 3aKOHOOAMelbCMEa.

B meopuu uzeecmmno neckonvko ¢hopm cmacueHus: y20i06H020 HAKA3AHUS, OOHOU U3 KOMOPbLIX
ABIAEMCA HA3ZHAYEeHUe Dolee MASKO20 HAKA3AHUs, YeM npedycmompentoe. B cankyusax Hopm Oeli-
cmeywe2o Y201068H020 KoOeKca UMemes albmepHamuensle euovl Hakazanus. Ho nonooce-
Hue, npedycmompennoe cmamoeti 35 VK PK, nozgonsiem makcumaibHO CHU3UMb 00U eCEEeHHYI0
ONACHOCMb NPECMYNHOU 0esIMelbHOCU.

B cmamve 55 VK PK ykasvieaemcs nonodicenus, onpeoensiowue npeoeivbl IuUsHUs cMaeud-
OWUX 00CmMosAmMenNbCms Ha HaKazawue u Nopsa0oK HA3HaueHusi boiee MA2KO20 HAKA3AHUS, YeM
npedycmompennoe. Ho 3akonooamenem npedenvt 6nusnue cmMaz4arouux 06cmosamenbcme Ha Ha-
Kazanue He omoensiemcs om npeoei 6030eiUcmaus 0cooblx 0OCMOoAmMenbCms.

K momy arce npomueopeuus 6 omuowienuy NOHAMUA HA3HAYEHUs. bonee MAKO20 HAKA3AHUS,
yem npedycmMompeHo 3a KOHKpemHuoe y20l106H0e NPasoHapyuieHue, npusoosim K 3HAYUmMenbHbIM
MpPYOHOCMAM 8 NPABONPUMEHUMEeNbHOU npakmuke. M 6 cydeOHOU npakmuke npu npumeHeHuu
cm.55 VK PK nepeoxo nesepro onpedensitom 0CHO8AHUS OJisl UCKTIOYUMENbHO20 CMASYEHUS Ha-
Kazauus 1b0 HeBepHO 8blOUPAION CNOCob MakKo2o cmacueHus. B nobom ciyuae 3mo npusooum K
8bIHECEHUI0 HeODOCHOBAHHO20 NPUL0BOPA, YMO 8 UMO2e HAPAOY C OpYyeUMU Pakmopamu ociaoisi-
em 60pvOy ¢ NPecmynHoOCmbIO.

Aemop paccmampusaem 6 cmamve npodiemy npumenerus norodxicenuti 3akona YK PK, npeo-
VCMAmMpUBArOUux 603MONCHOCMb HA3HAYEHUs DOlee MACKO20 HAKA3AHUS, YeM NpedyCMOmMpPeHo 3d
Mo Ui UHoe y20108Hoe npasoHapyuienue. Ileitmaemcs onpedenums cmeneHsb GIUAHUSL CMASHAIO-
wux o6cmosamenbeme u 0cooblx 06CMoAmMenNbCme Ha CMAYeHUe HAKA3aHUS.

Knrouesvie cnosa: naxazanue, cmsacuenue HaKa3aHus, HA3HA4eHUe HaKa3anus, o6onee MacKko2o
HAKA3aHus, 4em npedycMOmpeHo 3aKOHOM, UCKIIOUUMEeNbHble 00CMOAmMenbcmed, cmayaouue
obcmosmenvcmaa.

DOI: 10.52026/2788-5291 2022 _70 3 119

Introduction

In accordance with the general rules of
sentencing, the court determines the measures
of criminal influence, taking into account the
degree and danger nature of the criminal act to
society, as well as the perpetrator’s individual

age. However, the purpose of punishment
established by law is not always achieved in
practice.

The possibility of choosing a sentence
less severe than the one provided for the
convicted person and its special procedure
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shall be implemented within the law. Here,
the legislator also considered the possibility
of exceeding the lower limit of criminal law
sanctions. However, the formula of special
circumstances is not specified in the criminal
law, and even the possibility of using lists of
mitigating circumstances not specified by
law, as well as the fact that these mitigating
circumstances significantly reduce the degree
of public danger action in that particular case.
Lack of explanation of the reasons for the
application of Article 55 of the Criminal Code
of the Republic of Kazakhstan often causes
difficulties in judicial practice.

All this confirms the relevance to the research
question.

Methods and materials

1) historical method - a historical study of
legislative practice on the issue of criminal
punishment mitigation in exceptional cases;

2) formal-logical method - a comprehensive,
in-depth study of the content norms, which
specify the features of such punishments
provided by the Criminal Code of the Republic
of Kazakhstan in connection with the topic
under consideration;

3) the comparative method - the connection
of norms concerning simplification of
punishment provided by the current criminal
code of the country with the foreign experience
comparison

Discussion

As in other countries, the criminal legislation
of Kazakhstan provides for punishment
mitigation in accordance with the principles
of humanity. The Criminal Code contains a
number of mitigation provisions.

Before we start the discussion, let’s talk
about “lenient punishment” and “more lenient
punishment”. Mild punishment is usually
understood as a reduction in the penalty and a
lighter sentence.

As a rule, lenient punishment is defined
as lowering the punishment threshold and
changing the type of punishment to light, and
V.M. Stepashin says that the easiest part of his
work is criminal law:

- Reduction of the term (amount) specified in
any sanction, including lighter or more severe,
as well as the simultaneous change of the limits

of this penalty in different vectors (in different
directions);

- Introduction of a lighter alternative to
sanctions;

- Removal of the most severe punishment or
additional punishment from the sanction;

- Replacement with a lighter sentence or
removal of the mandatory additional penalty;

- Approval of the rules for the imposition
of preferential sentences in exceptional
circumstances, introduction of sentencing rules
mitigating circumstances [1, p.6].

Article 53 of the Criminal Code of the
Republic of Kazakhstan is the legal basis for
mitigating circumstances. Facilitating are the
following circumstances: 1) does not contribute
to the analysis of the action taken; 2) reduce the
level of danger to society from criminal acts
and the perpetrator’s identity.

Special or several circumstances are the basis
for punishment mitigation. In some countries,
the legislator distinguishes between criminal
punishment and mitigation of punishment
in accordance with the law. For example, the
Japanese Criminal Code provides for mitigation
of punishment for mitigating circumstances
(Chapters 12, 13) and strengthening and
mitigation of punishment in accordance with
the law?.

There are several forms of mitigation in
domestic criminal law. Some provisions of
mitigation of punishment are established by the
criminal norm (law) of the General and Special
Parts of the Criminal Code, while others are left
to the court.

The imposition of a lighter sentence than
the one provided for a specific criminal offense
is one of the forms of mitigation of that
punishment.

Part 1 of Article 53, in 1997 the Criminal Code
is devoted to the list of mitigating circumstances,
parts 2-6 are devoted to the issue of the impact
of mitigating circumstances on sentencing’.
Parts the norm of Sections 2-6 was established
in 2014 by Article 55 of the Criminal Code. In
other words, the rules for imposing a sentence
on mitigating circumstances in the current
Criminal Code in 2014 will be considered in
parts 1, 2, and 3 of Article 55 of the Criminal
Code of the Republic of Kazakhstan, entitled
“Imposition of a more lenient sentence than the
one provided for a single criminal offense.”

2 Yeonosnwiii kooekc SAnonuu.-CI16.: Hzoamenvemso «IOpuduueckuii yenmp Ipeccy, 2002. - 226¢.//https://www.studmed.ru/
ugolovnyy-kodeks-yaponii_9c6db600f87.html// {ama oopawenus: 20.10.2021

3 Yeonosnwiit kooexc Pecnyonuxu Kasaxcman om 16 utonst 1997 2ooa Ne 167-1 (¢ usmenenusimu u donoanenusvu om 06.10.2014).
Ympamun cuny Kooexcom Pecnybnuxu Kasaxcman om 3 urons 2014 200a Ne 226-V. - [Dnexmponnusiil pecypc]. - Pesxcum oocmyna:

http://adilet.zan.kz/kaz/docs/K970000167
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For example, the Criminal Code of Belarus,
provides for the imposition of a sentence on
mitigating circumstances (Article 69 of the
Criminal Code) and a lesser sentence for this
crime (Article 70 of the Criminal Code)*.
Recognition of mitigation of punishment at
the expense of premises as separate forms of
mitigation of punishment, considering the rules
of mitigation of punishment with the help of
special circumstances.

As you can see, Article 55 of the Criminal
Code combines two different provisions by
their legal nature: rules specifying the force
(magnitude) of mitigating circumstances
(Article 55, paragraphs 1,2 and 3 of the Criminal
Code); provisions approving the procedure for
imposing a lighter sentence than provided for in
the sanction (Article 55, paragraphs 4 and 6 of
the Criminal Code of the RK) [2, p. 97].

Although the legislature states in the norm
that special circumstances may provide for
special mitigation of punishment, it does not
distinguish between mitigating circumstances
in determining the limits of the effect of
punishment.

In practice, when applying criminal law,
frequently asked questions: what do we mean
by “a penalty below the prescribed penalty” and
to what extent can it be reduced, at the level
specified in the sanction, or below the threshold
specified in the sanction? These two cases fall
under Article 55 CC and are linked to the above-
mentioned update of Article 53.55 CC.

Part 1 of Article 55 of the Criminal Code
of the RK considers the issue of imposing
a sentence on mitigating circumstances. In
this case, non-deprivation of liberty will be
a prerequisite if the voluntary compensation
of property damage and moral damages are
mitigating circumstances®, and the main type of
punishment is less severe than imprisonment.

There is no legal definition for mitigating
circumstances in domestic law. There is no
legal definition of mitigating circumstances in
domestic legislation. In judicial practice, special
circumstances are understood as circumstances
that significantly reduce the danger of a crime
to society. In Article 55 of the Criminal Code,
the legislator clarifies the understanding of
these circumstances in connection with the
purpose and intent of the crime, the place of the

perpetrator in the crime, his behavior during
and after the crime, active involvement in the
detection of organized crime [3, p. 360].

Cites that Circumstances mitigating criminal
liability and punishment are not part of the
crime, which characterizes the public danger
of the crime and the identity of the offender,
and when deciding whether to release the
perpetrator from criminal liability or bring him
to justice, as well as the circumstances that are
taken into account by the authorities authorized
to combat crime when choosing a specific
type, term and amount of punishment for the
offender in accordance with the general rules of
sentencing [4, p. 7].

«Inthepresence of exceptional circumstances
and other circumstances that minimize the
degree of danger to society, as well as actively
assist in the identification and disclosure of
the actions of participants in criminal offenses
committed by the group, the court may take one
of the following measures:

- the imposition of punishment below the
specified minimum threshold;

- Assign a lighter version than provided for
in the article;

- non-application of additional punishment,
provided as a mandatory punishment®.

These measures specify the limits, amount,
and type of punishment. Now let’s recap
individually.

Imposing penalty for below the minimum
threshold

According to Article 55 of the Criminal Code
of the Republic of Kazakhstan, the penalty
below the minimum threshold is imposed in 2
cases:

In the presence of special circumstances
related to the goals and reasons for the action,
the role of the guilty person, his behavior during
or after the commission of a criminal offense,
and other circumstances that significantly
reduce the degree of danger to society; As well
as actively assisting in the disclosure of the
actions of a group involved in a group criminal
offense;

In the presence of circumstances specified in
parts 2 and 3 of Article 55 of the Criminal Code
of the RK. Here, in part 2 of the Criminal Code
- in the absence of mitigating and aggravating
circumstances that are not provided as a sign of a

* Yeonosnwiii kooexc Pecnyonuxu Benapycy om 9 uronsa 1999 cooa Ne275-3. - [Dnekmponnuwiii pecypc]. - Pescum docmyna: https://

base.spinform.ru/show_doc.fwx?rgn=1977

3 Veonoenuiii kooexc Pecnyonuku Kazaxcman om 3 wionsn 2014 200a Ne226-V 3PK (C usmenenusmu u dononnenusimu om 16.12.2020
2.). - [Onexkmponnuwiii pecypc]. - Pesicum oocmyna: http://adilet.zan.kz/kaz/docs / K1400000226.
¢ Veonosnviii kooexc Pecnyonuru Kazaxcman om 3 urons 2014 200a Ne226-V 3PK (C uzsmenenusmu u oononnenusmu om 16.12.2020
2.). - [Dnexkmponnwiii pecypc]. - Pescum oocmyna: http://adilet.zan.kz/kaz/docs / K1400000226
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crime; Part 3 of the Criminal Code - for criminal
offenses committed in cases of accelerated pre-
trial investigation, as well as in cases where all
the conditions of the plea bargain have been
fulfilled (Article 55 of the Criminal Code).

According to Article 190 of the CPC of the
RK, “accelerated pre-trial investigation cases
reveal the fact of the crime and the perpetrator,
fully admit his guilt, fully agree with the amount
(amount) of damages, informing the victim
about this decision legal consequences are
explained, less serious and moderate crimes, as
well as serious crimes’”.

That is, the court may impose a sentence
below the minimum threshold in exceptional
circumstances and in the case of mitigating
circumstances without aggravating circum-
stances. This gives the court the right to impose
a sentence below the minimum threshold in the
absence of special circumstances in the case
[2, p. 97].

The notion of exceptional circumstances
is not defined in the previous Normative
Resolution of the Supreme Court of the
Republic of Kazakhstan® but is found only in
the 2015 edition’.

The normative resolution states: “The parts
2, 3 of Article 55 of the CC that in one case -
some individual mitigating circumstances have
the opportunity to mitigate the punishment
within the sanction of the Special Part of the
CC, and in another case, the same circumstances
“special” and maybe the basis for the imposition
of a lighter sentence than the one provided for a
particular criminal offense. So, in the latter case,
the mitigating circumstances were so effective
that they led to the court’s excessive apology.
The question of how true such an emotional,
psychological situation is in practice.

The nature of mitigating circumstances, as
well as their combination, allows the court to
consider them as exceptional circumstances and
to impose a mitigating penalty on the offender
provided for in the sanction [5, p. 109]. In order
to be recognized as a special circumstance, it
is important that the act committed reduces the
degree of danger to society and can testify to a
positive socio-moral image of the convict.

In addition to these circumstances, the

Regulation stipulates that special circumstances
must be taken into account when imposing
the death penalty or life imprisonment, the
sentencing of a juvenile for preparing or
attempting to commit a crime.

The search for a set of circumstances for
the application of such a rule should not be
considered in the first list of circumstances
permitted by law (either individually or
collectively or not provided for in criminal
law). In fact, this is an issue that always needs
to be addressed on a case-by-case basis, taking
into account the requirements of the article and
the danger to the individual or society. In this
case, it should be evaluated not separately from
all the evidence in the case, but together with
them [6, pp. 120-124].

The special circumstances of the case should
include the purpose of the offender in the
commission of the crime, the cause, as well as
the additional role of the offender, his behavior
before and after the commission of the crime. It
is about voluntary compensation for the damage
caused by the crime, genuine repentance,
confession, and other circumstances.

The fact that after the commission of a
criminal offense, the perpetrator himself
confessed to the crime or reported it, does not
rule out the fact that this is one of the mitigating
circumstances. Of course, in this case, if the law
enforcement agencies knew about the crime or
the perpetrator, helped to expose other persons
involved in the crime, then such cases must be
taken into account because it is not a voluntary
confession, but the punishment mitigating.

Each individual circumstance in Article
53 of the Criminal Code, together with other
mitigating circumstances, can constitute a
full-fledged “special circumstance”. As a rule,
in court practice, assistance to the victim is
not always realistic. If the court considers the
provision of such assistance to the victim after
the commission of a criminal offense as a special
circumstance, it will help to reduce the danger
of the act due to genuine remorse, as well as
the possibility of voluntary compensation for
property damage caused by the act. However,
the fact that he tried to compensate for the moral
or other damage, and that he pleaded guilty,

7 Veonosno-npoyeccyanvhoiil kooekc Pecnyonuxu Kasaxcman om 4 uwions 2014 200a Ne 231-V 3PK.- [Dnexmponnwlii pecypc]. -

Pesicum oocmyna: https://adilet.zan.kz/kaz/docs/K 1400000231

8 Hopmamuenoe nocmanosnenue Bepxosnozo Cyoa Pecnybnuxu Kazaxcman om 30 anpens 1999 200a Nel» o cobniodenuu cyoa-
MU 3aKOHHOCIU NPU HA3ZHAYEHUU Y20lI08H020 HaKa3anus”. Ympamuio cuiy Hopmamugslm nocmanogienuem Bepxosnoeo Cyoa
Pecnybonuru Kazaxcman om 25 uions 2015 2o0a Ne 4. - [Onexkmponnuiii pecypc]. - Pescum 0ocmyna. https.//adilet.zan.kz/kaz/docs/

P99000001S /history / [lama o6pawenus: 05.05.2022.

? Hopmamusnoe nocmanosnenue Bepxosrnozo Cyoa Pecny6auku Kazaxcman om 25 uionst 2015 200a Ne 47 O nexomopwix sonpocax
V20081020 cyoonpouszsoocmea’”.- [Dnexmponnvlii pecypc]. - Pescum docmyna./ /https://adilet.zan.kz/kaz/docs / P150000004S/

Jama obpawenus: 25.04.2022.
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justifies the imposition of a lighter sentence.

From scientific research, it is possible to
find suggestions that the punishment should
appoint a sentence under Article 55 of the
Criminal Code of the Republic of Kazakhstan
only taking into account these circumstances
[7, p. 91].

The Criminal Code of the country provides
for such cases in connection with the conduct of
the perpetrator before and after the commission
of the offense. However, there are views that
suggest that mitigating circumstances, which
characterize the perpetrator before the crime
was committed, should be included in the list
of special circumstances. The reason for the
recognition of some mitigating circumstances
as special circumstances is A.E. Kukovyakin
explained: a) there is no alternative to less
severe punishment in the sanction; b) the law
prohibits the use of non-severe alternatives to
certain categories of convicts; ¢) if the judge’s
imposition of a lenient sentence specified in the
sanction of the applicable article seems unfair
[8, p. 115,]

The specifics of the circumstances shall be
determined by the court. It should be mitigating
in nature, significantly reduce the danger of
the act, as well as the active participation of
the corrupt participant in the discovery of a
criminal act committed by a group [9, p. 366].

The doctrines of criminal law have formed
views on the concept of special circumstances
in the following areas. There are several views
on the number of circumstances that constitute
special circumstances inthe doctrines of criminal
law. Researchers of the first group believed
that the list of exceptional circumstances may
not be provided by criminal law [10, p. 75].
Here, among the mitigating circumstances not
provided by criminal law in judicial practice,
the commission of a criminal act at an early age;
positive characteristics of the workplace and
study; satisfactory characteristics of the former
university; absence of serious consequences;
the presence of mental illness; the presence
of insignificant damage; Presence of group III
disability; death of relatives; opinions of the
victim, the labor collective, who asked to choose
a punishment not related to non-isolation from
society; the mental state of the accused by an
expert psychiatrist [11]. The next one is called
special because of the broad understanding
of the circumstances [12, p. 227]. In the third
group, the circumstances provided for and not
provided for by the criminal law, but found to
be mitigating by the court, are referred to as
exceptional circumstances [13, p. 131]. The last

direction is in the current criminal law.

Special circumstances are two or more
mitigating circumstances provided by the
Criminal Code, which are related to the behavior
of the offender during and after the crime and
significantly reduce the degree of public danger
of this crime.

The next element of the mitigation system is
the penalty limit. The limit of the penalty may
be the lower limit of the penalty provided by
law, or the term or amount established by law.
Also, when identifying signs of mitigation in
the imposition of a penalty within the minimum
limit - only the quantitative limit is understood.

If we allow for a broader discussion, it
combines the option of applying a lighter
punishment, “the punishment imposed as a
minimum, rather than specified within the
sanction of the articles of the special section.”
In particular, on the one hand, it is not a
terminological difference, but on the other
hand, the essence of the solution of the problem
and the expansion of the powers of the court,
which gives the right to change the category
of criminal offenses [14, pp. 398-399]. Indeed,
if the court itself is given the opportunity to
substantiate the action for the imposition of
a lighter sentence than the specified one, the
opinion should be to clarify, not to change the
views of the legislator.

This problem is solved differently in foreign
practice. For example, the possibility of
sentencing beyond the lower limits of sanctions
(CIS, Baltic States, former Yugoslavia, Austria,
Albania, Bulgaria, Vietnam, China, Cuba,
Poland) and the application of a lighter form of
punishment or the refusal of a court to impose
additional sanctions (in CIS countries) and in
Latvia).

As another way out of the lower limit of
sanctions, the law recognizes only the highest
sanctions for a specific crime (England, Andorra,
Denmark, India, Iraq, the Netherlands, Norway,
the Republic of Korea, France) “[15, pp. 359-
361].

Parts 2 and 3 of Article 55 of the Criminal
Code provide for measures to determine the
minimum penalty.

It is important that the court determines the
type of sanction when imposing a sentence (only
the upper limit is indicated; the lower and upper
limits are indicated). According to Article 55 of
the CC, when a court imposes a sentence below
the minimum threshold provided for in the
relevant article of the Special Part of the CC, in
all cases the amount of the penalty cannot be less
than the minimum of this type of punishment
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established by law (General Part of the CC), the
minimum term of imprisonment is six months).
If the sanction itself states imprisonment for
up to 2 years, then the limit established by the
sanction is already 6 months, it is impossible
to impose a penalty below the limit (amount)
established by the sanction. This means that the
lighter form provided in the article can only be
used for sanctions with lower and upper limits.

It is also stated in the General Part of the
Criminal Code thatthe amount of certain types of
punishment is below the established minimum.
For example, Articles 41, 42, 43, 44 of the
Criminal Code stipulate that “the imposition
of a lighter sentence than provided for this
criminal offense, the imposition of a fine for an
uncompleted crime, the amount of correctional
work, community service, restriction of
liberty can be below the established minimum
threshold. In accordance with Part 5 of Article
55 of the Criminal Code of the Republic of
Kazakhstan, the term of detention may be lower
than the minimum threshold established by
this Article when changing the sentence. Also
life imprisonment can be replaced to a term of
imprisonment with a pardon (Article 46 of the
coy”e.

Sometimes it is difficult to apply the norm
of appointment below the minimum threshold
provided in practice. For example, in accordance
with Part 2 of Article 136 of the Criminal Code
of the RK (sanction provides for a sentence of
3 to 7 years, etc.) cannot impose a penalty. This
is because, according to Part 2 of Article 55 of
the Criminal Code, a criminal offense must not
exceed half of the maximum penalty for a less
serious or moderate crime.

Assigning a lighter version than provided in
the article

In the domestic practice, the normative
decision of the Supreme Court of the Republic
of Kazakhstan “On some issues of criminal
punishment” answers the question of how to
determine a lighter form than provided by the
alternative sanction: “6. In view of the second
part of Article 52 of the CC, the courts should
consider the possibility of imposing a lighter
form of punishment, taking into account that a
more severe form of punishment is applied only
if the lighter form of punishment fails to achieve

10

the purpose of punishment. And if according to
the General Part of the Criminal Code of the
Republic of Kazakhstan it is impossible to
apply one of the types of punishment provided
by the norm, based on part 4 of Article 55 of
the Criminal Code, a lighter type of punishment
is established under Article 40 or 81 of the
Criminal Code. The court decision will have
to be motivated by the sentence “!'. Here, the
legislature specifies in the individual rules
which punishment is replaced by what type of
punishment. For example, Article 46 and 47 of
the Criminal Code.

In the Bulgarian Criminal Code, the issue
of changing the actual type of punishment
to another type of punishment is covered by
one norm. This simplifies law enforcement
(compact and compact). According to Article
55 of the Bulgarian Criminal Code: If there are
special or several mitigating circumstances, as
well as a less severe punishment provided by
law, the court:

2. ...

“Life imprisonment - from fifteen to twenty
years of imprisonment;

deprivation of liberty, the lower limit of
which is not specified by law - for correctional
work or a fine in the amount of fifty to one
thousand monthly calculation indices, and for
minors - public prosecution;

Correctional work and forced eviction - a
fine of fifty to five hundred levs” [16].

Not applying the additional type of
punishment provided for as a mandatory
punishment

Conditions for imposing a lighter sentence
than the one provided for in Part 4 of Article
55 of the Criminal Code of the Republic of
Kazakhstan are the same as not applying the
additional type of punishment provided for as
a mandatory punishment in addition to the two
ways considered above. “In the presence of
special circumstances related to the goals and
causes of the action, the role of the perpetrator,
his behavior during or after the commission
of a criminal offense, and other circumstances
that significantly reduce the degree of danger to
society, as well as when actively assisting in the
disclosure of the actions of a group participating
in a group criminal offense “'°.

Veonoenwiii kooexc Pecnybnuxu Kazaxcman om 3 urons 2014 2ooa Ne226-V 3PK (C usmenenusamu u OONOTHEHUSMU OM

16.12.2020 2.). - [Onexmponnuiii pecypc]. - Pesocum 0ocmyna: http://adilet.zan.kz/kaz/docs / K1400000226
' Hopmamusnoe nocmanosnenue Bepxosnozo Cyda Pecny6nuku Kazaxcman om 25 wionst 2015 200a Ne 47 O nexomopuix 60-
npocax yeonoeHozo cyoonpouszeoocmsa’’.- [Onexmponnulii pecypc]. - Kmo: / /https://adilet.zan.kz/kaz/docs / P150000004S /[ama
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Results

Based on the understanding of constitutional,
i.e. general and sectoral principles that combine
scientific solutions and various special rules
with the court, general rules for the application
of special important rules of mitigation and
aggravation of liability in favor of the accused
are formed: “The purpose of punishment should
be achieved through the least possible means of
criminal law, minimizing the cost of criminal
law measures” [5, p. 150]:

According to the current criminal law, the
court may impose the following lesser types
of punishment within the sanction (types of
penalties specified in the sanction, amount of
punishment) and non-sanctioned (according to
the rules of the General Part of the Criminal
Code, types of punishment not specified in the
sanction).

- In compliance with the conditions of parts
4 and 6 of Article 55 of the Criminal Code - a
penalty below the minimum threshold.

- In accordance with the Normative
Resolution of the Supreme Court of the
Republic of Kazakhstan dated June 25, 2015,
Ned, in case of impossibility to apply one of
the types of punishment in accordance with the
provisions of the general part of the Criminal
Code of the Republic of Kazakhstan.

- The additional type of punishment provided
for as a mandatory punishment is not applied. To
do this, the sanction must include an additional
penalty, which must be mandatory. Therefore,
this measure cannot be applied unless the
sanction provides for additional penalties.

- If the sanction provides for the main form
of punishment less severe than imprisonment,
if the guilty person voluntarily compensates
property damage and moral and other damage,
then imprisonment should not be imposed
(according to Part 1 of Article 55 of the Criminal
Code).

Aswehaveseen, thelegislatortreatsmitigating
circumstances and special circumstances as
separate concepts in the criminal norm and tries
to reveal the significance of the latter, but as a
result evaluates them equally (parts 2, 3, 6 of
Article 55 of the CC), it allows the court to
impose a sentence below the lower limit.

Article 55 of the Criminal Code of the
Republic of Kazakhstan in 2014 has undergone
significant changes compared to the 1997
model. It contains rules specifying the limits of
mitigation of punishment and rules establishing
the procedure for imposing a lighter sentence
than provided for in the sanction. However,
under the influence of mitigating circumstances

and exceptional circumstances, there are no
distinctions within the limits of mitigating
punishment.

When imposing a lighter sentence than the
one provided for a specific criminal offense,
benefits within the sanction and outside the
sanction may be allowed. In accordance
with the provisions of the current domestic
criminal law, the grounds for the imposition
of mitigating circumstances or a set of
exceptional circumstances are the basis for
the imposition of a lighter sentence than the
one provided for a particular criminal offense.
The definition of “exceptional circumstances”
does not correspond in content to “mitigating
circumstances”. Exceptional circumstances can
significantly reduce the degree of public danger
of a criminal act committed by the perpetrator.
Therefore, special circumstances are more
likely to influence punishment than mitigating
circumstances.

Conclusion

1. The mitigating circumstances and special
circumstances provided for in Article 53 of
the Criminal Code or (provided that the court
considers it a mitigating circumstance) are not
the basis for imposing a less severe type of
punishment than provided for in Article 55 of
the Criminal Code.

Article 55 of the Criminal Code of the RK
provides fortwo types ofless severe punishment:
1) types of punishment, amount of punishment,
specified in the sanction; 2) non-sanctioned,
and mitigation in the number of penalties not
specified in the sanction (in accordance with the
rules of the General Part of the Criminal Code).

First: Not applying the additional type
of punishment provided for as a mandatory
punishment may mitigate the punishment
only at the level of the types and amount of
punishment provided for in the sanction. In
addition, the circumstances provided for in
part 1 of Article 55 of the Criminal Code of
the Republic of Kazakhstan may mitigate the
punishment within the sanction.

Secondly - Punishment is also mitigated
in_two ways outside the sanction: 1) the
punishment is lower than the limit established
by the sanction, but not less than the minimum
type of punishment in the General Part of the
Criminal Code; 2) or the establishment of a
lighter sentence (replacement) under Article
40 or 81 of the Criminal Code, which is not
specified in the sanction.

2. According to Part 2 of Article 55 of the
Criminal Code, a criminal offense must not
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exceed half of the maximum penalty for a
less serious or moderate crime. Accordingly,
in law enforcement practice, it is not possible
to impose a penalty below the lower limit if
the lower limit of the penalty (imprisonment)
provided for in the sanction of some provisions
of the Special Part of the Criminal Code is less
than half of the upper limit. This rule needs
to be completely reconsidered, as it does not
provide for the imposition of a penalty below
the minimum threshold.

3. In the event of exceptional circumstances
in a criminal case, one of the 3 options for
the imposition of a lighter sentence than

the provided punishment shall be applied:
imposition of a sentence below the specified
minimum threshold; assign a lighter type than
provided for in the article; non-application of
additional punishment, provided as a mandatory
punishment’®. The existence of non-specific,
mitigating circumstances does not significantly
reduce the danger of criminal activity to
society, but allows you to apply the equivalent
of the main penalty specified in the sanction,
or to set lower limits of the sanction specified
in the sanction. It also applies if an additional
penalty is mandatory in the sanction, and may
be waived if an alternative is proposed.
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