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CIIPaBETMBOCTH KaK MPHHIHUIOB rpaxkaaHckoro npasa (Bectank U3 PK,
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K.K. CABUPOB Bo3epaniasice k Hayunoit myonukarmu C.K. Uaper-
IIEBOH O pOJI TOOPOCOBECTHOCTH, PA3yMHOCTH M CIPABEIIMBOCTH Kak
MPUHIHUIOB FPaXJaHCKOTO MpaBa

KoncTuTynuonHoe u aiMMHUCTPATUBHOE NPABO

A.A. KAPAEB Ilonsrtue, coctaB 1 coaepKaHue KOHCTUTYLIHOHHOM
OCBOTIACHOCTHL ... ...

P.K. JUKUEMBAEB O npoGneme noBbIIeHNs! yPOBHS IIPaBOCO3Ha-

HUS ¥ TPABOBOU KYIBTYPBI TPAIKIAH ...

I'paxxaanckoe M rpaskIaHCKO-NpollecCyaabHoe PaBo
Y.E. KYIUAPOBA Ortans! CTaHOBIEHUS U CETOAHSAIIHETO MpH-
MCHEHHS MHCTHTYTa HACJIEeOBaHUS
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P.T. HYPTAEB IIpo0GiemMsl coBepIIEHCTBOBAHHS HOPM Vronos-

Horo koziekca PecnyOnmkn Kaszaxcras, perynupyronmx cyObeKTHBHBIC
MIPU3HAKH COCTABOB SKOJOTMYECKUX YTONOBHBIX TPABOHAPYIICHUIA.......
K.Y. TIEMBAEBA, ®.P. AXMEJI/KAHOB Jlumenue rpax-
JTAHCTBA: HEKOTOPBIC BOIPOCHI 3aKOHOJATEIBHOTO PETYIUPOBAHHSA U
PEAITIMBALIHIIL. ..o

Me:xayHapoaHoe NMpPaBo U CPABHUTEJIbHOE NpPaBoOBejle-
HUe
M.A. ITAKEHOB Ilpaktuka cynoB I'epManuu mo Mcmosb30Ba-

HUIO TIPaBWJI IPEIEICHTHOTO XapaKTepa B CYAOIPOU3BOICTBE. ...

IIpaBoBOii MOHUTOPHUHT

HN.K. EJIEYCH30BA, .M. TYPIBIBEK Amnanu3 3akoHOna-
tenbeTBa PecnyOnuku Kazaxcran n 3apyOe)HBIX CTpaH B YacTH pery-
JIMPOBaHMS KOMMEPYECKUX IOPUANIECKUX JIMIL, B TOM YHUCIIE C y4acTH-
€M TOCYIAPCTBA.
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310PaBOOXPAHEHUSN...........c.coc....
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fI3bIKE
H.M. IPUMAIIEB TocynapctBennslii rep6 Pecnyonuku Ka-

3aXCTaH: MPOOIEMBI CTAHIAPTA. ..ottt
H.H. UCAK Poip s351Ka B paMKax IporpaMMHoi ctateu «Pyxa-

TpudyHa M0/101010 Yy4€HOI0
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SKCTIEANIINN: TTPOOIEMBbI KBaIH(UKAIIMY 1 TIPABOBOTO PETYIHPOBaHUS
H.B. BATUCOB O HekoTopsIx mpobieMax HpUMEHEHHS Mep
obecriedeHus 1o JienaM 00 aIMUHUCTPATHBHBIX MPAaBOHAPYIICHHUIX B
00J1acT! OXpaHbl OKPY’KAIOIIEH Cpeibl U MCHONB30BAHUS MTPUPOTHBIX

pecypcos

A.E. ACAHOB UcnonuutenbHOE IPOU3BOACTBO B PecmyOnuke
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K 25-nemuto Hncmumyma 3axonooamenvcmea PK
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164
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170
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XpoHHUKAa HAYYHOM KU3HU

Wudopmanmonnoe coobuieHne 00 auiee NaMsITH BUIHOTO
TOCYIApCTBEHHOTO W OOLICCTBEHHOIO JESTENs, YYSHOrO-IOpUCTa
H.A. IllaiikenoBa, 1. Acrana, 9 utons 2018 roxa.

HNudopmanuonnoe coobiieHue 0 V  MEKIYHAPOIHON Hayd-
HO-TIPaKTH4eCKOil KoH(pepeHnnu Ha TeMy «OOecriedyeHne BEpXOBEH-
CTBa MpaBa: HOBbIE BO3MOXXHOCTH B CBETE INIOOANBHBIX U3MEHEHHUI,
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HNudopmanmnonHoe coOOmeHHe IO KOHKYPCY Hay4YHBIX pPadoT

WudopmanmoHHoe cooOIIeHHE 0 KOHKYPCY UCCIIEA0BATENbCKUX
paboT cpeny HaydHBIX COTPYIHHKOB MHCTHTYyTa 3aKOHOAATENHCTBA

Pecry6nmuku Kazaxcran
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«Kapwivinoiyy mypazam demmepi :iiiiiiiiiiiiiiii

O POJIM 1OBPOCOBECTHOCTU, PA3SYMHOCTHU
N CITIPABEJJIMBOCTH KAK ITPUHIIUIIOB
I'PA’KJIAHCKOI'O ITPABA

C.K. H/IPBIIIIEBA

Beoywuil Hayunvitl compyoOHUK omoena yHOAMeHManIbHbIX UCCAe008AHUIL,
ananuza u pazpabomru HIIA 6 cghepe epasicoanckoeo,
2PANCOAHCKO-NPOYECCYANbHOO, NPEONPUHUMAMENbCKO20, CEMEUH020 NPasa

Hucmumyma 3axonooamenvcmea PK,
Kanouoam 10puouUecKux Hayx

(cmamvws 6 Becmnuxe U3 PK, No2(18)-2010z. — C. 40-43)

B perynupoBaHuM 4YacTHBIX MPaBOOTHOIIE-
HHUM Ba)KHYIO POJIb UTPAIOT 3aKPEIJICHHbIE B 1. 4
ct. 8 'K PK «rpeboBanus» 106pOCOBECTHOCTH,
pasymHoctu u cropaBeguoct. CT.8 'K PK
HE Ha3bIBaeT J0OPOCOBECTHOCTh, Pa3yMHOCTb
U CIPaBEAJIMBOCTh NMPUHIUIIAMH TPaXKAAHCKOTO
MpaBa, MOATOMY U IOpUIUYECKas IPaKTHKa UIET
o ToMy ke myTH. [{o Tex mop, moka oHu He OyIIyT
JIerajlbHO Ha3BaHbl MPHUHIMIIAMU, TpPeOOBaHUS
pPa3yMHOCTH, CIIPaBeIJIMBOCTH U T0OpPOCOBECT-
HOCTH OyJIyT UTHOPUPYEMBI MpakTHKOU. Pacmpo-
CTPaHEHHOCTh CJIy4yaeB HeI00pPOCOBECTHOCTH,
HEPa3yMHOCTH MOBEJICHUS yUaCTHUKOB IPak/1aH-
CKHX MPaBOOTHOLICHHH JielaeT KaKk HUKOTJa aK-
TyaJIbHBIM BOIIPOC O 3aKpPEIJICHUH JaHHBIX «Tpe-
00BaHU» B KAYECTBE HOPMATHUBHBIX PUHITUIIOB.

TpebGoBaHuss JTOOPOCOBECTHOCTH, pa3yM-
HOCTH M CIPaBEJIMBOCTH TMPEAbIBIAIOTCS B
obmeit yactu ['paknanckoro komekca PK Heon-
HOKpPATHO, MOATOMY B IOPUIUYECKON HayKe yiKe
BBICKA3bIBAIMCh TOYKH 3PEHUS O HEOOXOAMMO-
CTH TiepeHeceHusl ux B cTaTbio «OCHOBHbIE Ha-
yaja TpakJaHCKOro 3aKOHOJATelnbCTBay. [1; 2;
3] Tak, benoB B.A. roBopuT, 4TO COBpPEMEHHOE
poccHiickoe Tpa)JIaHCKOE 3aKOHOAATEIbCTBO
HE TPUIAET JOJDKHOTO 3HAYeHHs] MPUHIUIAM
I0OPOCOBECTHOCTH, PAa3yMHOCTH U CIIpaBeIJIu-
BOCTH, JIMIIh MPUHITUIT T0OPOCOBECTHOCTH OBLIT
MOJIBEPTHYT HAay4YHOU paszpaborke [prnbaHOBBIM
B.II. [4] ITo cocTostHMIO HA MOMEHT ITyOJIHKa-
LU €TO CTaThH, IEUCTBUTENIBHO, OBUIO HETOCTA-
TOYHO HAy4HBIX TPYIOB IO JTAHHOMY BOIIPOCY
[5]. ABTOp BEpHO OTMEYAET, YTO HOpMA II. 3 CT.
10 'K P® (ct.8 I'K PK) roBoput To/BKO O A€Hi-
CTBUM HAa3BaHHBIX MPUHIUIIOB TMPU OCYIIECT-
BJICHUM TPaKJAHCKUX TpaB, YIycKas, YTO OHHU
TeM 0oJiee JOKHBI COOMOAATHCS M MPU UCIION-
HEHUU TPaXIaHCKUX oOs3aHHOCTEH [1; 49, 52].

J.JI. KongpaTtok OTHOCHUT HPUHUUIIBI J10-
OpOCOBECTHOCTH, Pa3yMHOCTH U CIIpaBeJIH-
BOCTH K HPaBCTBEHHO-IIPABOBBIM MPUHIUIIAM
U CUUTAET, YTO OHU JOKHBI UMETh CaMOCTOS-
TEJIbHOE 3aKpEIJICHHE B KaXJOW M3 oTpacieu
POCCHIICKON CHCTEMBI TIpaBa, B TOM YHCJIE B CT.
1 T'K PO, uro Gosee 4eTKO COPUEHTUPYET Ipa-
BOIPUMEHUTENBbHYIO MPaKTUKy Ha Heo0Xomau-
MOCTh HMX COOINIOACHHS, a HE WTHOPUPOBAHUS.
[IpucyTcTBHE B TpakJaHCKOM 3aKOHE MHOXe-

CTBa TEPMHHOJIOTMYECKHX MOHSTUN B Ompese-
JIEHUW Pa3yMHOCTH M JOOPOCOBECTHOCTH (Tpe-
OoBaHME, TEPMUH, KPUTEPUMA, PUHIIMI U T.1.), B
TOM YKCJI€ COBIMAJIAIONIUX 110 3HAYEHHUIO, BHOCST
CYMSITUILy B UX MCIIOJIb30BaHHE. ABTOp OTMEYa-
€T, UTO CY/IbHU, CChIJIAsICh HA T€ WJIM MUHBIE CTaTbU
rpa)<IaHCKOTo IpaBa, JOMyCKarolue CcBOOOTY
YCMOTPEHHSI CTOPOH WM MPaBONPUMEHHUTEIS,
94acTO MPUHUMAIOT PelIeHus, KOTOphIe HE TOJIb-
KO MPOTHUBOpPEYAT JOOPOCOBECTHOCTH, Pa3yMHO-
CTH M CIPaBEJIMBOCTU, HO U JaXK€ MOJHOCTHIO
UM HE COOTBETCTBYIOT. [loaTOMy OHa ToXe mo-
jJaraeT HeoOXOAMMBIM BHECEHHE H3MEHEHUH B
cratbu 'K P®, B yacTu 3aMeHBI B HUX TEPMHU-
HOB «TpeOOBaHME», «KPUTEPUN» U T.J. HA Tep-
MHH «IpUHIUID [6; 5]. B CBA3M ¢ 3TUM OIHUM
U3 HAIIUX MPEeIokKEeHUH MO COBEPIICHCTBOBA-
HUIO JCHCTBYIOIIETO 3aKOHOAATENbCTBA SIBIIS-
€TCsl BHECEHHME COOTBETCTBYIOUIMX H3MEHEHHI
B HOpMY TI. 4 cT. 8 u nepeHecenue ee B cT.2 'K
PK. MHeHue, aHaJIOTHYHOE HAlEMY, Mbl HaIlLJIU
takke y I'pubanosa B.II. [4], L{prmuienkoBoit
A.B. [7], Kopeukoro WN./I. [8] u npyrux aBTOpOB.

B ropummyeckoit nuTeparype «ao00poco-
BECTHOCTh, Pa3yMHOCTb U CHPaBEIJIUBOCTHY
HA3bIBAIOT TaKXKe Npe3yMIIUsIMHU, oOmienpa-
BOBBIMM aKCMOMaMH, OICHOYHBIMU TIOHSTHS-
MH, HO HUKaK HE OTHOCSIIMMHCS K MPUHIU-
MaM TPAKIAHCKOTO 3aKOHOJATEIbCTBA [9; 66].

B monp3y ke npusHaHus TpeOOBaHHM cripa-
BEUIMBOCTH, PA3yMHOCTH M JOOPOCOBECTHOCTH
B KauecTBe NPUHLUIIOB TPaKIAHCKOTO IpaBa,
Hapsily C TPUBEICHHBIMU MHEHHUSIMH YYEHBIX,
ropoput npaBwio 1. 1 ¢t.6 'K PK: «IIpu Bo3-
MOKHOCTH Pa3JIMYHOTO MMOHUMAHHS CIJIOB, MpH-
MEHSIEMBIX B TEKCT€ 3aKOHOJATEIBHBIX HOPM,
MpeINnoYTeHHe OTAAeTCS TMOHWMAaHUIO, OTBeya-
romeMy nosiokeHusM Konctutyruu Pecry6mu-
k1 KazaxcTtaH u OCHOBHBIM NpPHUHILIUIIAM Tpax-
JAHCKOTO 3aKOHOJIATeNIbCTBA, M3JIOKEHHBIM B
HACTOSIIIEH TIJ1aBe, MpEeXJe BCEro B €€ CTaThe
2.». bykBanpHO€ TOHHWMAaHUE JAHHOW HOPMBI
CBUETEIHCTBYET O TOM, YTO MPHUHIMUIBI TPaxk-
JAHCKOTO  3aKOHOJATEJbCTBA  3aJIOKEHBI  He
TOJIBKO B CTaTh€ 2, HO U B APYTHX CTaThsX Iep-
Boii I'maBel 'K PK «PerynupoBanue rpaxnaaH-
CKO-TIPABOBBIX OTHOIIEHUI», BKJIIOYAIOLIEH B
cebst 11 crareit — ¢ mepBOi O OJUHHAIIATYIO.

1 4 Bectnuxk UHcTuTyTa 3aK0oHOAaTEIbCTBA PK
Ne3 (52) - 2018



Apxuenvie cmpanuyvt « Becmuuxa»

bonee Toro, «rpeboBaHus» pasyMHOCTH,
CIPaBEUIMBOCTH U JTOOPOCOBECTHOCTH pac-
NPOCTPAHSIOTCS Ha JI00bIe BUABI T'PaXkaaH-
CKUX TPaBOOTHOIIEHHWH, Ha JOOBIX CyObeK-
TOB, TO €CTb SABJISIOTCS YHHBEPCAJIBbHBIMHU, YeM
U 3aCIy’KUBalOT OBITh TPHUHATHIMH Kak HOp-
MBI-TIPUHIINIIBL, B OTIIMYHE OT UHBIX HOPM IpaBa.

PaccmoTpuM  Kaxapli M3 Ha3BaHHBIX
NpUHIUIOB Oosiee netanbHO. Tak, g00poco-
BECTHOCTh B 3apyOEKHOM 3aKOHOIATEIIbCTBE
TpakTyeTcss Kak «1o0pas coBecTb». [Ipuuem
NPUHIUIBL Pa3yMHOCTH M J0OpPOCOBECTHOCTH
Je)KaT B OCHOBE NPEANPUHUMATEIBCKUX JIOTO-
BOPOB KaK B KOHTMHEHTAJbHOM IIpaBe, TaK U B
cTpaHax oOmiero mnpasa. Hampumep: «Jlumo,
00s13aHHOE TPU TOPrOBOM CJIEJNKE MPOSIBUTH
3a00TIMBOCTh  TOPSIOYHOTO  KOMMEPCAHTa,
JOJDKHO 00€CIeunTh €€ M0 OTHOIIEHHUIO K JIpY-
rum». Wmn: «JlomkHuk 00s3aH OCYIIECTBIATH
UCTIOJIHEHHE J100pPOCOBECTHO, Kak 3TOro Tpe-
OyroT obObruam obopora» (maparpad 242 Iep-
MaHCKoro rpaxaanckoro ynoxenus (I'TY) [10].

CpaBHuBass HopMmy maparpada 242 ITY
c nopmoit m.4 cratem 8§ 'K PK, mpodeccop
A. TpyHK TOBOPUT O JOOPOCOBECTHOCTH Kak O
NPUHIUIE HE TOJIBKO TPaKIaHCKOTO, HO M YacT-
HOTO TpaBa B 11eJI0M. ABTOp IpU3HAET 3a 100po-
COBECTHOCTHIO (DYHKIIMIO OTpaHMUYEHHs IpaBa.
KoHcTartupys, 4T0 aHaJOrMYHOH HOPMBI HET
noka B I'K Poccuiickoii ®enepaunn, A. TpyHk
co ccbUIKOM Ha KoHUEenuuio coBeplIeHCTBOBA-
Hus o6mux nonoxkenuit 'K P®, momaraet, uro
«B paMKax 3alUIaHUPOBAHHON mepepaboTKu
poccuiickoro ['pakgaHCKOro Kojaekca oOmuit
MPHUHIIMAI T00POCOBECTHOCTU OyneT B Oymyliem
CIIELIMAIbHO BKJIFOUEH B [pa)kTaHCKUI KOAEKC»
[11; 64-65]. Ilpu 3TOM HEMELKUI yUEHBIH MOA-
YEepPKUBAECT, YTO, HECMOTPS Ha KOHCTPYKIIMIO pac-
CMaTpHUBAaEMON HOPMbI IPUMEHHUTEIBHO TOJBKO K
OCYILIECTBICHUIO TPAXKJAHCKUX IpaB, HA CAMOM
JieJie OHA «MOKET 0OOCHOBBIBATh TAK)KE MpaBa U
00513aHHOCTHY», «OOS3aHHOCTh BEPHOCTU JIOTO-
Bopy». Ilo ero MHEHUIO, JOMOJHUTENBHO Y4H-
TBIBAETCSI — B OCHOBHOM TOJIBKO JJISi JIOTOBOPOB
— CIIeJICTBHE U3 00s13aTeIbCTB MO JAOrOBOPY MPHU
TOJIKOBAaHMH yc0BHi forosopax [11; 67]. Hecmo-
TpPsI Ha HECKOJIBKO HEY/IauHbIH, Ha HAIll B3IV, T1e-
peBoj ero cratbi, MHeHHE npodeccopa A. TpyH-
Ka COBIMAJACT C HAIIUM MHEHHEM IMPAKTUYECKH
MOJTHOCTBIO, XOTS M TOJIBKO B OTHOIIEHUH OJTHOTO
u3 Tpex «rpeboBanuit» nmyHkra 4 ct.8 'K PK.

[To muenwuto I T. bexna3zap-HO30aesa, «00-
11as KJ1ay3yna 100poii COBeCTH», 3aKperieHHAs B
§242 I'epMaHCKOI0 I'pa)</IaHCKOIO YJIOKEHUS, Ha
CETONHSIIHUN JE€HbD SIBIISIETCS OMHOM U3 HanboJee
3HAUUMBIX JIJIs1 TEPMAHCKOTO IPaXKAAHCKOTO Tpa-
Ba. MiMeHHO o0mmias (hopMylIupoBKa 3TOro mapa-
rpada no3BOJISIET CyAbSIM B pPaMKaX KOHKPETHBIX
JieNl JOCTUraTh Ka3yMCTHUYHOM CIPaBEIIMBOCTH,
KOTOpasi UHBIM 00pa3oM ObuTa OBl HEJOCTHIKH-
Ma B CHJIy TOTO, YTO CHCTEMa 3aKOHOAATEIIbCTBA

CTPOMTCS MO NpUHLHUITY abcTpakTHOCTH [12; 18].

T.B. lpo3noBa onpeneisieT coaepxaHue J10-
OpOCOBECTHOCTH 4Yepe3 OO0S3aHHOCTh CyObeKTa
IPOSIBIIATH JOJDKHYIO 3a00TJIMBOCTD O MpaBax U
MHTEpecax JpyTruX YYacTHUKOB TI'Pa)KIaHCKOTO
oboporta [13; 107]. [To muenwuto JI.B. Bopucosoii,
TOJIKOBaHHE M OILIEHKa J0OPOCOBECTHOCTH y4acT-
HUKOB TPKIAHCKUX MPABOOTHOLICHUN JOJIKHbI
MIPOM3BOJUTHCS HA OCHOBE OOBEKTUBHOTO KpHUTe-
pHsl, KOTOPBIM SIBJISIETCSI TOBEIEHUE OOBIUHOTO,
TUIIMYHOTO, CPeTHETO (100POCOBECTHOIO) KOHTP-
areHTa, TO ECTh IIOBEJIEHUE, KOTOPOE MOKHO OXKH-
JaThOTI000r0 y4acTHUKAaIpaBooTHoIeHus [ 14].

[TpoBO3BECTHUKOM JUIsl TOSIBJICHHS B Ha-
IIeM 3aKOHOAATeNbCTBE HOPM O  «Tpebo-
BaHUIX» CHpPaBEIIIMBOCTH, pasyMHOCTH,
J0OpOCOBECTHOCTH  TMOCIYKWJIM BESHUS ~ €B-
pOIeicKoro Impapa, KOTOpPOE€ MO BIMSHUEM
(bpaHIy3cKoil peBoIIONMHM OyKBajJbHO BOCIPH-
HSJIO WJIe CBOOOBI JIMYHOCTH, HOPUAMYECKO-
r0 pPaBEHCTBA, COIMAJILHON CHPaBEAJIUBOCTH.

ITocne Benukoit @paHIy3CKONW PEBOJIFOLUU
1789 r. B EBpone ctanu ¢popMupoBaThCsS HOBBIE
NPEACTaBICHUS O CYyTH OOIECTBEHHBIX OTHOILIE-
HUH, B YaCTHOCTH, O TOM, YTO Pa3yMHO JICHUCTBY-
ol1asi cBOOO/HAS JIMYHOCTh MyTEM CBOOOIHOIO
BOJICU3bSABICHUA Ha OCHOBE 3aKJII0YaeMbIX C
JAPYTUMH TaKUMHM k€ CBOOOJHBIMH JIMLIAMH JO-
TOBOPOB pEIIaeT BONPOC O TOM, MPUHUMAET JIU
OHa Ha ce0s OTBETCTBEHHOCTh MO OTHOIICHUIO K
3TUM JMOO TPETHUM JIUIAM, U B KaKOM oObeMe.

AHanu3 J1OpEBONIIOIMOHHOM  POCCHUICKON
JUTEpaTypbl MOKa3bIBACT, UYTO HAYKOM TIpax-
JAHCKOTO TpaBa TOTO MEpPHOJA YXKE YYHUThIBa-
JIMCh TIPOLIECCHI, MPOUCXOIAIINE B TO BpeMs B
3apyOesxkHom mpaBe. Tak, W.A. IlokpoBckwuii,
aHAU3UPYys COAEP)KaHUE OLICHOYHBIX MOHATHH
Ha HaJM4Me B HUX NPHU3HAKA OIpPEIeICHHOCTH
B HEMEIKOM, (paHIly3CKOM, IIBEHIIAPCKOM U
POCCUICKOM 3aKOHOJATEIbCTBAX, Jejall BBI-
BOJ, YTO «IOHATHE <«JIOOPBIX HPaBOB» OKa3bl-
BACTCsl YCJIOBHOW (POpMYJOH, MpU PAaCKPBITUU
KOTOPOH OTXOAAT B CTOPOHY BCSIKME COOOpa-
KEHUSI MOPAJIU WM OJaronpuinyuus M Ha cle-
HY BBICTYNAIOT KPUTEPUU YHCTO MPABOBOIO Xa-
paxkTepa, TOJIbKO KPUTEpUH HE CO3HAHHbBIC, HE
«0000IIECTBIIEHHBIE», OCTAIOIIMECT B CTaguU
cyOBbeKTHBHOTOyCMOTpeHuscyaei»[15;180-186].

B MexayHapogHOM dYacTHOM IIpaBe uHa-
CTO TPUMEHSIETCS TEPMHUH «pa3yMHOCTH». Tak,
[TpuHIMIBI MEXIYHApOIHBIX TOPTOBBIX JOTO-
BopoB YHUM/IPVA 3akpemisior, 4To JOroBOp
CJIe/lyeT TOJIKOBaTh B COOTBETCTBUU C TEM 3Ha-
YEHHUEM, KOTOPOE «pasyMHbIE JIUIA, JEHCTBYIO-
M€ B Ka4eCcTBE JIOTOBAPHMBAIOLIMXCS CTOPOH,
MOIIM Obl TpPUAATH €My MpH aHAJOTHYHBIX
obcrositenbcTBaxy [16; 117]. 3akon Benuko-
Oputanun «O HeTOOPOCOBECTHBIX YCIOBHUSX
10roBopoB» 1977 I. Takke HEOJHOKPATHO HC-
MOJIb3YeT TEPMHH «Pa3syMHOCTb» [UIi pelle-
HUSL BONPOCOB 00 OCBOOOXIEHUH CTOPOHBI
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OT OTBETCTBEHHOCTH, JTHOO, HA0OOPOT, BO3-
JIO)KEHUSI OTBETCTBEHHOCTH Ha Hee [16; 32].

C.C. AnekceeB MOIYEPKHUBAET, YTO YEJIOBE-
Yeckoe OOIIECTBO — 3TO HE MPOCTO HEKOE Xao-
TUYECKOE€ MHOXKECTBO OTAENbHBIX HHAWBHIIOB,
a BCerja B TOM WJIM MHOW Mepe YHNOpPSI0UYCHHOE
COO0IIIeCTBO JIIOJIEH Kak pa3yMHBIX CYILECTB;
BO3MOKHOCTH M CHJIy pasyma B cdepe oOrire-
CTBEHHBIX OTHOILIEHUN YENOBEK peasu3yeT
yepe3 mnpaBo. Jlaxke TepMUH «HOpPMa IpaBay
SBIISIETCS TIPOLYKTOM pa3yma, Ba)KHEHIIIEro aJie-
MEHTa 4eJoBeYeckord KynaeTyphl [17; 5, 9, 10].

CrpaBenIMBOCTb ~ SIBISIETCS ~ HEOTHEM-
JEMBIM DJJIEMEHTOM IIpaBa, BCA HCTOpHUS Ue-
JIOBEYECTBA CBHUJETENBCTBYET O IPEICTaB-
JEHUM O TpaBe Kak CHOPaBeIIMBOCTH, B
MIPOTUBOMOJIOKHOCTh HECHPABEUIMBOCTH, XOTS
CIPaBEUIMBOCTh SBISIETCS TAKXKE OLIEHOYHBIM
MOHATHEM U B KAXKIYI0 3KOHOMHUYECKYIO SII0-
Xy MMeJla pa3Hoe cofiepKaHHe U ToJlKoBaHue. B
TEOPUU €CTECTBEHHOIO IpaBa CIPaBEAIUBOCTh
MMOHMMAETCS KaK BO3JasHUE PAaBHBIM 3a PaBHOE.

B mpaBooTHOIIEHUSIX C ydacTheM OOJbIIO-
ro, HEOrPaHWYEHHOI0 Kpyra CyObEKTOB OCHOB-
HOe, pellarollee 3HaYeHHe HMMEET peanu3alus
MPUHIIMIIA CHPABEIMBOCTH, BIUIOTH 0 OBITO-
Boro ypoBHs. OTciofa pa3laloTcs U MHEHHUS O
11e71eco00pa3HOCTH 3aMEHbI MPUHIIMITA CBOOOIBI
JIOTOBOPOB MPUHIIUIIOM CIPaBEAIUBOCTH JOTO-
BopoB [17; 16-17]. Ham mnpencraBnsieTcsi, 4To
KpUTEpPUU Pa3yMHOCTH M J1I0OPOCOBECTHOCTH,
SBJISISICH CAMOCTOSITEIbHBIMU KaTeropusiMu, BMe-
CT€ C T€M B3aUMOCBS3aHbl U B3aMOOOYCIIOBJIE-
Hbl, KaK M TPUHIUIBI, TOMEIICHHbIE B CTAaTbIO
2 TK PK, oHM IOMONHSIOT ApPYr apyra, 6e3 co-
OIOZICHUST PA3yMHOCTH U JTI0OPOCOBECTHOCTH
CIPaBEUIMBOCTh HE MOXET OBbITh JTOCTUTHYTA.

B.C. HepcecsiHil Takxe moJiaraj, 4To IpaBo
KaK paBeHCTBO BKJIIOYAeT B ce0sl U crpaBeasiu-
BOCTb. YUEHBII, TOBOPSI O CMBICJIOBOM U ATUMO-
JIOTUYECKOM BOCXO)KJIEHUU CIIPABEAJIUBOCTH K
MpaBy, YTBEp:KJAaj, 4TO TOJBKO IMpaBO M CIpa-
Be/uIMBO. HecrpaBennuBbiM MOXET ObITh, Ha-
MpUMep, 3aKOH, HO MPaBO HECIPaBEJIMBBIM HE
MoxkeT ObITh [18; 28]. Tlo muenuro B.C. Hepce-
CSIHIIA, CIIPaBEeIJIMBOCTh — 3TO MPaBOBas OLIEHKA
BCETO OCTaJbHOrO, HempaBoBoro. OH Takke OT-
Meual, 4To TpeOoBaHMS TaK Ha3bIBaEMOM «cCo-
IHAIBHON CHPaBEMJIUBOCTH» C MPABOBOM TOUKH
3peHusl UMEIOT PALMOHAIBHBIN CMBICT U MOTYT
ObITh MpPHU3HAHBl U YIOBJIETBOPEHBI JIUIIL IO-
CTOJIbKY, TIOCKOJIBKY OHHU COIVIaCyeMbl C IpaBo-
BOI BCEOOIIHOCTBIO M PABEHCTBOM U HX, CIIEI0-
BaTeJIbHO, MOYKHO BBIPA3UTh B BUJE TpeOOBaHUI
CaMOM MpaBOBOM CHPABEIJIMBOCTHU B COOTBET-

CTBYOIINX 00TaCTIX CONUanbHON )Ku3HU [ 18;31].

B Konctutynmuun PK npunHnmn cnpaBeniu-
BOCTH TEKCTyaJbHO He 3akperuieH. [losTomy
OH BOCTIPUHHUMAETCS Kak oOIernpaBoBas Hies,
conyaibHas eHHOCTh. OIHAKO MAaHHBIN MPUH-
AT HaIlle]l HOPMAaTHMBHOE OTPaXKCHHE B OTpac-
JIEBBIX 3aKOHOAATENIFHBIX akTaxX. Tak, cT.38 YK
PK «llonaTre u menn Haka3aHUSI» IJIACHUT, YTO
HakKa3aHWe TPUMEHSETCS B LEIAX BOCCTAHOB-
JIEHUsT COLMAJIbHOW CIIPaBEUIMBOCTH, a TaKKe
WCTIPABJICHUSI OCYXXJICHHOTO U TPEIymnpexkKe-
HUS COBEPIIEHUS HOBBIX MPECTYIUICHHH Kak
OCYXK/ICHHBIM, TaK W IPYruMH Jmuamu (I.2).

B Kazaxcrane «cnpaBemIMBOCTE» TMOMI-
pasymeBaeTcs, HO TIOYTH HE Ha3bIBAeTCA HU
B CyIEOHBIX pEIICHHSIX, HU B OOJIBIIMHCTBE
HOPMAaTHBHBIX MMPABOBHIX aKTOB, HU B akTax KoH-
ctutyuuonHoro Cosera wiu BepxoBHoro Cyna
PecniyGnuku, 4TO TOATBEpPXKAACTCS M CaMHMH
CynbsiMU. B wuMeronmxcs HEMHOTOYMCIIEHHBIX
MpuUMepax CChUIKA JIeNIaeTCs TOJIBKO Ha HOpMa-
TUBHBIC TIPABOBBIC MPUHIIMIIBI, U TO B Ka4eCTBE
TOJIBKO JTOMOJTHUTEIBHBIX OOOCHOBAaHUW MpHU-
HuMaemoro pemierus [3; 51]. st 0ObeKTHBHO-
CTH OTMETHM, YTO Ha «CIPaBEIJIMBOCTH» CY/IbI
WHOTJIAa CCBUIAIOTCS TP OOOCHOBAaHWUU pellie-
HUW O KOMIICHCAIIMM MOpPAJbHOTO Bpema MpH
pelIeHuu BOIpOCa O €ro JIEHEKHOH OICHKE.

Heno B Tom, 4TO0 (hopMa H3IIOKESHHSI OCHOB-
HBIX HaJaJl TPakIaHCKOTO 3aKOHOATEIhCTBA,
OTHOCSIIIIUXCS K TPHHIMIAM-UACSIM, J10CTaTo4-
HO aOCTpaKTHA, TMOCKOJBKY IPHUHIIMIIEI TIpaBa
(hopMyITMpYIOTCS TIEpBOHAYAILHO B IOpUIWYE-
ckoit Hayke [19; 82-83]. K coxaneHnuto, Takoro
poZla HOpMBI OOBIYHO OCTAIOTCS HE 3aMEYCHHBI-
MU TEMH, KTO NMPUMEHSET 3aKOH, TOTJa KaK CO-
JepKamuecs: B HUX HJIEU SBISIOTCS 0a30BBIMH
JUTSL BCEX JIPYTUX TPakJTaHCKO-TIPABOBBIX HOPM.

Ecnu Obl IpUHIUIIBI CIIPABEUTMBOCTH, pa3-
YMHOCTH M JIOOpPOCOBECTHOCTH HapyIIaJUCh
B CIWHUYHBIX CIIy4asx, B TpOIlecce 3aKiode-
HUS ¥ WCIIOJIHEHHs Cyry00 HWHIUBHIYaJIbHOTO
JIOTOBOpa WJIM BHEJAOTOBOPHOTO IPaBOOTHO-
IIEHUsS, TO ATO HE BBI3BIBAJIO OBI, KaK MPABHIIO,
OOJIBIIIOT0 OOIIECTBEHHOTO pe3oHaHca. OaHaKo
B Clydasx, KOTJjJa MMEET MECTO BCTYIUICHHE B
JIOTOBOPHBIE TIPABOOTHOIICHUS OOJIBIIION Mac-
Chl CYOBEKTOB, HEOTPAHWYEHHOTO Kpyra JIHII
Ha CTOpPOHE MOTpeOuTesIe ToBapoB, pabOT WIIH
YCIIyT, TO HEecoOIofeHne, a TeM OoJjiee SBHOE
HapyllleHWe Ha3BaHHBIX MPUHIIMIIOB BJEYET He-
TaTWBHBIC TIOCJIEJCTBUS JJIS TIPABOMOPSIKA B
1IEJIOM, TTIOCKOJIBKY CBUIETEIHCTBYET O Hapyle-
HUU TIPUHITMIIA COIMAIBHOM CIPaBEIJIMBOCTH.

Maxanaoa asmop azamammulx KYKbIKmagel a0a10blK, NapacammuoliblK HCaHe 20L10IK maianma-
PbIHA KambliCbl CYPaKmapobl Kapacmulpsin, 0Cbl Maianmaposl a3amMammuolk KYKbIKMblHY Kaguoaia-

pbl peminde mauyowvl YCblHyObl He2i30euoi.
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B cmamwve asmop paccmampusaem 6onpocvl 0 Hpa8CmMeeHHbIX Mpedo8aHUAX 00OPOCOBECMHO-
cmu, pasyMHOCMU U CRPABEOIUBOCU 8 2PANHCOAHCKOM Npase U 000CHO8b18aAeN He0OX0OUMOCHIb NPU-
SHAHUS UX NPUHYUNAMU 2PAAHCOAHCKO20 Npasa.

In article the author considers questions on moral requirements of conscientiousness, a rationality
and justice in civil law and proves necessity of a recognition their principles of civil law.
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