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K.K. CABUPOB Bo3epaniasice k Hayunoit myonukarmu C.K. Uaper-
IIEBOH O pOJI TOOPOCOBECTHOCTH, PA3yMHOCTH M CIPABEIIMBOCTH Kak
MPUHIHUIOB FPaXJaHCKOTO MpaBa

KoncTuTynuonHoe u aiMMHUCTPATUBHOE NPABO

A.A. KAPAEB Ilonsrtue, coctaB 1 coaepKaHue KOHCTUTYLIHOHHOM
OCBOTIACHOCTHL ... ...

P.K. JUKUEMBAEB O npoGneme noBbIIeHNs! yPOBHS IIPaBOCO3Ha-

HUS ¥ TPABOBOU KYIBTYPBI TPAIKIAH ...

I'paxxaanckoe M rpaskIaHCKO-NpollecCyaabHoe PaBo
Y.E. KYIUAPOBA Ortans! CTaHOBIEHUS U CETOAHSAIIHETO MpH-
MCHEHHS MHCTHTYTa HACJIEeOBaHUS
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Horo koziekca PecnyOnmkn Kaszaxcras, perynupyronmx cyObeKTHBHBIC
MIPU3HAKH COCTABOB SKOJOTMYECKUX YTONOBHBIX TPABOHAPYIICHUIA.......
K.Y. TIEMBAEBA, ®.P. AXMEJI/KAHOB Jlumenue rpax-
JTAHCTBA: HEKOTOPBIC BOIPOCHI 3aKOHOJATEIBHOTO PETYIUPOBAHHSA U
PEAITIMBALIHIIL. ..o

Me:xayHapoaHoe NMpPaBo U CPABHUTEJIbHOE NpPaBoOBejle-
HUe
M.A. ITAKEHOB Ilpaktuka cynoB I'epManuu mo Mcmosb30Ba-

HUIO TIPaBWJI IPEIEICHTHOTO XapaKTepa B CYAOIPOU3BOICTBE. ...

IIpaBoBOii MOHUTOPHUHT

HN.K. EJIEYCH30BA, .M. TYPIBIBEK Amnanu3 3akoHOna-
tenbeTBa PecnyOnuku Kazaxcran n 3apyOe)HBIX CTpaH B YacTH pery-
JIMPOBaHMS KOMMEPYECKUX IOPUANIECKUX JIMIL, B TOM YHUCIIE C y4acTH-
€M TOCYIAPCTBA.
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310PaBOOXPAHEHUSN...........c.coc....
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fI3bIKE
H.M. IPUMAIIEB TocynapctBennslii rep6 Pecnyonuku Ka-

3aXCTaH: MPOOIEMBI CTAHIAPTA. ..ottt
H.H. UCAK Poip s351Ka B paMKax IporpaMMHoi ctateu «Pyxa-

TpudyHa M0/101010 Yy4€HOI0
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SKCTIEANIINN: TTPOOIEMBbI KBaIH(UKAIIMY 1 TIPABOBOTO PETYIHPOBaHUS
H.B. BATUCOB O HekoTopsIx mpobieMax HpUMEHEHHS Mep
obecriedeHus 1o JienaM 00 aIMUHUCTPATHBHBIX MPAaBOHAPYIICHHUIX B
00J1acT! OXpaHbl OKPY’KAIOIIEH Cpeibl U MCHONB30BAHUS MTPUPOTHBIX

pecypcos

A.E. ACAHOB UcnonuutenbHOE IPOU3BOACTBO B PecmyOnuke
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164
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170
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CTaH
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XpoHHUKAa HAYYHOM KU3HU

Wudopmanmonnoe coobuieHne 00 auiee NaMsITH BUIHOTO
TOCYIApCTBEHHOTO W OOLICCTBEHHOIO JESTENs, YYSHOrO-IOpUCTa
H.A. IllaiikenoBa, 1. Acrana, 9 utons 2018 roxa.

HNudopmanuonnoe coobiieHue 0 V  MEKIYHAPOIHON Hayd-
HO-TIPaKTH4eCKOil KoH(pepeHnnu Ha TeMy «OOecriedyeHne BEpXOBEH-
CTBa MpaBa: HOBbIE BO3MOXXHOCTH B CBETE INIOOANBHBIX U3MEHEHHUI,
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HNudopmanmnonHoe coOOmeHHe IO KOHKYPCY Hay4YHBIX pPadoT

WudopmanmoHHoe cooOIIeHHE 0 KOHKYPCY UCCIIEA0BATENbCKUX
paboT cpeny HaydHBIX COTPYIHHKOB MHCTHTYyTa 3aKOHOAATENHCTBA

Pecry6nmuku Kazaxcran
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Ha ceronnsmnunii nenp ums Capel Kuma-
JIUEBHbl pBIIEBON, ITOKTOpAa HOPUAUYECKUX
HayK, Ipodeccopa, BUJHOTO yYEHOTO IUBHIIU-
CTa, B HAyYHOM MHpE M3BECTHO Kaxjaomy. Capa
KumanueBna aBrop OOJBIIOTO KOJMYECTBA MO-
Horpauil U HayYyHBIX CTaTel, 3aTparuBarOIINX
aKTyaJIbHbIE BOIPOCHI I'PaKJIaHCKOIO 3aKOHOJA-
TenbcTBa. OHA NPUHUMAET AKTUBHOE y4dacTUe
B 3aKOHONPOEKTHOM JesTeabHOCTH, a B 2012
rogy B MHcTUTyTE 3aKOHOIATENILCTBA U CPaB-
HUTEJIBHOIO NpaBoBeneHus npu [IpaBurenscrse
Poccniickont @enepanuu, NOX PYKOBOICTBOM
M.K. CyneliMeHoBa, 3allMTHIIa AUCCEPTALUIO
Ha COHCKAHME YYEHOW CTEIEHU IOKTOpa HOpH-
JIMYECKUX HayK Ha TeMy «llyOmuunblii qOoroBop
B rpaxkaHCcKoM mpaBe PecnyOnmku Kazaxcramy.

B nepuoz ¢ 2006 no 2012 roxet Capa Kuma-
JMEBHA SIBJISUIACh BEIYIIUM HAay4YHbIM COTPYIHHU-
koM MHctutyTa 3akoHomarenbcTBa PecnyOnuku
Kaszaxcran. B 3T0T nepuoj BpeMEHM BBIILIA €€

HayyHas cTarhsi «O poimu JHOOPOCOBECTHOCTH,
Pa3yMHOCTHU U CIIPaBEIUIMBOCTH KaK MPUHIMIIOB
IPaXXJIaHCKOTO TpaBa», Ha KOTOPOH XOTEIOCh
OBl ocTaHOBUTKCS Oonee moapoOHo [1]. Crarbs
Capsl KumanneBHBI OCBSIIIEHA PACCMOTPEHHIO
BOIIPOCOB J1I00POCOBECTHOCTH, Pa3yMHOCTH H
CHpaBEIJIMBOCTH B TpaKIaHCKOM IpaBe Pecmy-
omuku Kazaxcran. I[Ipodeccop 000OCHOBBIBaeT
HEOOXOMMOCTh UX TMPHU3HAHUSA U 3aKpETUICHUS
B Ka4yeCTBE NPHUHIMIIOB T'Pa)XJTAHCKOTO MpaBa.

C momenTa Bbixoaa cratbu Capel Kumanu-
€BHBI MIPOIILIO YK€ BOCEMb JIET, OJJTHAKO Hay4yHast
pabora obOperaer Bce OONBIIYIO aKTyaJbHOCTb.
3a 3TOT MepHoA BPEMEHH IMPOHU30IUIO HEMAJO
COOBITHH, KOTOpPBIE TTO3BOJISIOT IO HOBOMY B3IJISI-
HYTh Ha IpoOieMy 3akperyieHus TpeOoBaHUN O
T0OPOCOBECTHOCTH, PasyMHOCTH W CIPaBEIJIN-
BOCTH B KayeCTBE IPHUHIUIIOB TPa)IaHCKOTO
npasa. Bo-nepBrix, B Poccuiickoit denepauyun
nponuia MacmraOHas pedopMa TIpa)IaHCKOTO

1 8 Becruuk MHcTHTyTa 3aK0HOAaTEIBCTBA PK
Ne3 (52) - 2018



i ApxueHsle cmpanuysl « Becmuukay

3aKkoHoJaTenbCcTBa. dDenepaibHBIM 3aKOHOM PO
ot 30 gexabps 2012 r Ne 302-®D3 tpeGoBanus o
nobpocoBecTHOCTH ObUTH J00aBieHbl B cT. 1 'K
P® u cranm, HOpMAaTUBHO 3aKPETJICHHBIM MPUH-
LATIOM TpaKIaHCKOTO npasa. Bo-BTophix, 19 mas
2015 rona Beimmen ykas Ipesunenrta Pecryonuku
Kazaxcran «O MexayHapomHOM (HUHAHCOBOM
HEeHTpe «AcTaHay, JTaHHBIM (UHAHCOBBIN IICHTP
UMEEeT HE3aBUCHUMBIA, OT CyIeOHON CcHUCTEMBI
Pecniyonuku Kazaxcran, Cynq M®OILIA, koTopsIii
OpUEHTHUPYETCS Ha MPUHITUIIBI, HOPMBI U Tpele-
JICHTBI TTpaBa AHIJIMU U Yanbca. B cBs3u € 3TuM,
B HAy4HOM OOIlIecTBe BHOBb BO300HOBHWIACH
JTUCKYCCHUSI O PACIIUPEHUU TMPHUHIIMIA CBOOOJBI
JIOTOBOpAa U B KauecTBE MHCTPyMEHTa €€ crep-
JKMBaHMsI, 00 yCWJIeHHH TpeOOBaHUK O JOOpO-
COBECTHOCTH, Pa3yMHOCTH M CIPaBEIJINBOCTH.

Ha cerogusmuuii nenp HMHcTUTYyTOM 3a-
KOHOZaTeNIbcTBa U MUHHUCTEPCTBOM  IOCTH-
muun Pecniyonuku Kaszaxcran Benmercss pabota
HaJ TPOEKTOM COBEPIIEHCTBOBAHMS YaCTHOTO
npaBa PecnyOnmuku Kazaxctan Ha ocHOBe UM-
IUIEMEHTAllMd TPUHIUIOB U TOJOXEHWH aH-
IJIMICKOTO W eBporeiickoro mpasa. OgHuM H3
NPEeIOKEHUH AITOr0 TPOEKTa, SBIseTCs 3a-
KperuieHne TpeOoBaHUS O J0OPOCOBECTHOCTH,
B KayecTBE NPUHIMUIA TPAXKJAHCKOTO IpaBa.

HeiictByronuii [ paxknanckuii konekc Pecry-
omuku Kazaxcran (I'K PK) cogepxut TpeboBanus
0 J00pOCOBECTHOCTH, PAa3yMHOCTH M CIpaBe.-
JTUBOCTH B 1.4 cT.8. U XOTs maHHbIe TpeOOBaHUS
paclpoCTPaHSIOTCS Ha BCE TPaXKIAHCKUE MTPABO-
OTHOIIIEHUSI, OHU HE TlepeducieHbl B ctathe 2 'K
PK «OcHoBHBIE Hauasia TpakJIaHCKOTO 3aKOHO/Ia-
TenbcTBay. [1o crpaBeIMBOMy 3aMEUaHUIO MPO-
deccopa C.K. UnpsimeBoit, TpeboBanust 0 100po-
COBECTHOCTH, Pa3yMHOCTH M CIPaBEATUBOCTH
«ABNAIOMCA YHUBEPCATIbHBIMU, YeM U 3ACTYHCU-
saiom OvlMb NPUHAMBIMU KAK HOPMbl-NPUHYU-
nel, 8 omauyue om uHvlx Hopm npasay [1, c.41].

Takum oOpa3oM, JOOPOCOBECTHOCTH, pa3-
YMHOCTb, CIPaBEATUBOCTH SIBISIOTCS OOLIUMU
MPUHIIUIIAMU TPaKJIaHCKOTO TpaBa, XOTs Qop-
MaJIbHO HE 3aKperyIeHbI B KadyecTBe TakoBbIX B 'K
PK. D10 B cBOO 0ouepenp mpeacTaBiseT npooie-
My JJi TPaBONPUMEHHUTENBHOMN MPakTUKU. Mox-
HO BHOBb M BHOBB YOexJarbcs B ipaBoTe Capsl
KumanueBHb1, KOTOpast OTMeuUasa B CBOeH cTaThe,
YTO «MAaKo20 pooda HOpMbl 0ObIYHO OCMAIOMCS
He3aMe4eHHbIMU MmeMU, KMo NpUMeHsAem 3aKOH,
mo2oa Kaxk cooepicawjuecs 8 HuUX uoeu seJsom-
cs1 6a306bIMU 0151 6CeX OPYIUX 2PANCOAHCKO-NPA-
606vix Hopm» [I, c.42]. B nacmosiwee 6pems
npagonpumMeHuTeNbHas MPAKTUKA TO-TIPEKHEMY
uMeeT npolenbl B IPUMEHEHUH MPUHIIUIIOB JI0-
OpOCOBECTHOCTH, PA3yMHOCTU U CIIPABEUIUBOCTH.

[IpoGrnemMa Takke COCTOMT B TOM, YTO CT.8

colepkamiasi TpeboBaHUsT O J10OpPOCOBECTHO-
CTH, Pa3yMHOCTH U CIPaBEAJIUBOCTH, TPAKTY-
€T JJaHHbIe TPUHIHUIIBI JOCTATOYHO HIMPOKOTO.
OHu ABNSIOTCA OLEHOYHBIMU TOHSTHUSIMH, T.€.
«HeonpeoensemMbiMU 8 3aKoHe, Meopuu Uil cy-
0eOHOll Npakmuke mMepMUHAMU NpPABo8oll Ha-
ykuy [2, ¢.120]. 1 B TO *e Bpems, UCXOIs U3
TpeOoBaHMil MmM.4 CT. 8, COMIACHO KOTOPBIM «00-
bpocosecmHocmyb, pA3yMHOCMb U CHPABEOIU-
80CMb  O0elcCmeull  Y4ACMHUKO8 2PANCOAHCKUX
npasoomuowenuti npeonoiazaiomcsy’ | n1aHHbIe
TpeOoBaHUs SBIAIOTCS mpesymnuusaMu. OnHa-
ko, kak otMeuaer M.K. CyneliMmeHOB, npe3ymi-
IUs HE WCKIIOYaeT MPUHIIMIA, TaK KaK €cCiH
MEPBOE 3TO CPEICTBO IOPUIANYECKONW TEXHUKH,
TO BTOPOE€ CBSI3aHO C IPABOBBIM pPETYIUPOBa-
HUEeM OOIIEeCTBeHHBIX OTHOomeHud [3, c.13].

To ecTp MUPOKOE TOIKOBAHUE MPHUHIIMIIOB
TO0OPOCOBECTHOCTH, Pa3yMHOCTH M CHpPaBeJIU-
BOCTH, 3aTPYAHSAET UX JOHKHOE UCIOJIb30BaHHE
B cyneOHoM npaktuke. bonee Toro, m.4 c1.8 mo-
MUMO TpeOOBaHHI 0 JOOPOCOBECTHOCTH, CIIpa-
BEJINBOCTU M Pa3yMHOCTH, COJECPKUT TaKxkKe
yKa3aHUs Ha HPABCTBEHHbIE MPHUHIIUIBI OOIIIe-
CTBa W MpaBWJa JAEIOBOM ITHKHU, YTO MOXKET CO-
371aTh BIIEYATIIEHUE TOTO, YTO HOpMa (paKTHUECKH
ypaBHMBaeT Bce 3TH moHsATusA. Creinka, HE OT-
BEYaloIlass HOPMaM HPABCTBEHHOCTH, SIBISIETCS
HE/ICWCTBUTENBHON, B TO BpeMsl Kak Hapylle-
HUE TpeOOBaHMI O JOOPOCOBECTHOCTU HE BCET-
Ja TPUBOJUT K HENEUCTBUTENHHOCTU CJICIKH.

[Ipumenenne TpebGoBaHUN O COOMIOACHUU
MIPaBUJI IETTOBOM ATUKH U BOBCE OTPaHUYHBACTCS
npeanpUHUMaTEeNIbCKUMHU cliefkamu. K Tomy xe,
HU HPABCTBEHHOCTbH, HU MPaBUJIa 1€JIOBOM STUKH
HE SBISAIOTCA OOMIMMH MPHUHIIUIAMHU TpakJaH-
ckoro mpasa. [loaToMy mepedncieHre B OIHOM
HOpPME CTOJIb Pa3HBIX MOHATHUN Yepe3 3arsTylo,
0e3ycII0BHO, siBigeTCs mpobnemoii. 1 B mepByto
oyepeb ATO KacaeTcs MpUHIUNAa J0OpOCOBECT-
HOCTH, KOTOPBIH HMeeT pyHIaMeHTalIbHOE 3HaYe-
HUE BO BCEIl pOMaHO-TePMaHCKOI CHCTeMe MpaBa.

Jlaxxe B aHIIMIICKOM TIpaBe, KOTOPOE J0JIT0e
BpeMs OTHOCHJIOCH K MPUHIIUITY T0OPOCOBECTHO-
CTH CKENTHYECKH, OT/1aBast IPUOPUTET IPUHLIUITY
cBOOO/IBI JIOTOBOpa, B TOCIEAHEE BpeMsi CTaJH
MpU3HaBaTh MPUHIMI J0OPOCOBECTHOCTH. 3Ha-
YUTENbHYIO POJib B 3TOM chirpaio npaso EC, mox
BIIMSTHEM KOTOPOTO TpebOoBaHuUs 0 J0OPOCOBECT-
HOCTH, CHauajia B MOTPEeOUTENCKUX OTHOIIICHUSX,
a3aTeM U B IOTOBOPHBIX OTHOIICHUSIX MPOHUKIH
1 Ha Tepputopuio BenukoOpurtanuu [4]. To ecTs,
BaXHOCTb 3TOTO MHCTUTYTa POMaHO-T€pPMaHCKO-
TO MpaBa, ObLIO MPU3HAHO U B aHTJIMHCKOM IpaBe.

IIpaBo PecnyOonmuku Kazaxcran mnpuHai-
JEKUT K POMaHO-TEPMAHCKOM MPaBOBOMl ce-
MbE, OTTOTO BJBOWHE aOCYypAHBIM BUAMUTCS

I paxcoanckuii Kooexc Pecnyonuxu Kazaxcman om 27 dexabps 1994 cooa Ne 268-XI11 // [Dnexmpounnwiii pecypc]
HIIC «Ooinemy http://adilet.zan.kz/rus/docs/K940001000 _ ([lama obpawenus: 12.04.2018).
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dakT OTCYTCTBHUS JOJKHOTO IPABOBOTO
3aKperyieHus] JT0OPOCOBECTHOCTH B KaueCTBE
MPUHIUIIA TPAKJAHCKOTO MpaBa, MPU TOM, UYTO
ne GakTo OHO TakOBBIM sBIsieTCs. OYEBUIHBIM
BBINNISITUT HEOOXOJMMOCTh 3aKpEIUIeHUs Tpe-
O6oBaHMii O JOOPOCOBECTHOCTH, Pa3yMHOCTH H
cupasemsiuBoctH B cratbe 2 'K PK, B kauectBe
MPUHIUIIOB TPAXAAHCKOTO 3aKOHOJIATEIbCTBA.

AHaJIOTMYHBIE TPOLIECCHI YKE JABHO POIILIH
B Poccuiickoit ®denepanuu, riae B Xxoue Macmrao-
HOTO peopMHUpOBaHHS TPAKIAHCKOTO 3aKOHO/IA-
TeIbCTBA, JOOPOCOBECTHOCTH ObLlIa BKIIIOUEHA B
cratpio 1 'K PK, B kauecTBe nmpuHImmna mpasa’.

OTMeTuM, 4YTO H3HAYAJIbHO TPaKIaHCKOE
3aKOHOAATeNhCTBO Kak PecmyOmuku Kazaxcraw,
Tak u Poccuiickonn Penepauuu OCHOBBIBAJIOCH
Ha MojaenbHoM kojaekce CHI, u Obuto cXOXUM
BO MHOTHUX NPaBOBBIX KOHCTpyKUMsX. OpHa-
KO B Hactodilee BpeMss KazaxctaH Haxomutcs
B POJIM OTCTAIOMIETO B YacTH pePOpMHUPOBAHUS
IPaKJAHCKOTO 3aKOHOAATENbCTBA, U B IEPBYIO
o4epeb JOroBOpHBIX HOpM. C JIpyroi CTOPOHBI,
y HAaC €CThb YHHUKAJIbHAsl BO3MOXXHOCTb H3YyYMTh
POCCHICKHI OMBIT U U30€XkKaTh YYKUX OMIMOOK.

23 mtons 2015 rona 6buto npunsro Ilocra-
HoBiieHue Ilnenyma BepxoBHoro Cyma P® «O
MPUMEHEHUU CYJaMU HEKOTOPBIX MOJIOKEHHUI
pasneina I yactu nepBoit [ paxkaanckoro kouekca
Poccuiickoit @enepariumy, B KOTOPOM MOAPOOHO
pa3bupaercs mpuMeHEHUE CyIaMy MPUHITUTA J0-
O6pocoBecTHOCTH. BepxoBHblii cyn PP mpuszsan
Cy/ibl aKTUBHEE UCII0JIb30BaTh cTaThio | K PO uB
clly4ae YCMOTPEHHsI IPU3HAKOB HETOOPOCOBECT-
HOTO IIOBEJICHUS OTHON U3 CTOPOH, «8bIHECMU HA
06cydHcoenue 06cmosamenbCcmeda, IGHO Ceudemensb-
cmeyiouue 0 makom Hedobpoco8ecmHOM nogeoe-
HUU, 0adice eci CMOPOHbL HA HUX He CCLIATUCHY.

[Ipu »5TOM, cCHpaBEeIIMBOCTE U PpasyM-
HOCTb, POCCHICKHN 3aKOHOJAATEIh MOKa K YHC-
Jy TPUHIMUIOB HE MPUYMCIWI, OCTAaBUB UM
ponb «TpeboBaHUi». Y AITOro peuieHus ObUIO
HECKOIIbKO TMPHUYMH, XOTA OQUIUANBHBIX IIO-
SCHeHUW Tak U He ObUIO JaHo. B 3Toit cBs3m
HayyHasi Cpela MOXET JUIIb CTPOUTh Mpel-
MOJIOKEHHUSI O TPUYMHAX JAHHOTO PEIICHHUS.

OnHoM U3 BOBMOXKHBIX IPUYHUH CTAJIO TO, YTO
«CIIPaBEJIUBOCTb» Topa3no Oosee oOLIMpHOE
MOHSITHE, HEXEIN <«JI0OPOCOBECTHOCTH» U €ro
MPaBOBOE MPUMEHEHHE MOXET HEOOOCHOBaHHO
pacIIupuTh Ipeaenbl cyaeOHOro yeMOoTpeHus. B
CBOIO 0YEPEIbPAa3yMHOCThPOCCUNCKU 3aKOHOAA-
TEeJb MOT MOCYUTATh YACTHIO I0OPOCOBECTHOCTH,
Tak kak B ['K P® nucnone3yercs cioBocoueTanue

«TPUHLUIIBI T0OPOCOBECTHOCTH U PA3yMHOCTH.
Hpyroii npuunHoii, no Muenuto FO.B. Bunnuen-
KO, MOIJIO CTaTh >KEJIaHWE Pa3A€IUTh PUHIIUIIBI
Ha OCHOBHBIE U HEOCHOBHBIE [5]. Tak, B ctarbe 1
POCCHICKHI1 3aKOHO/ATENb 3aKPENHII OCHOBHbIE
IIPUHLIMIIBI TPAKIAHCKOTO NpaBa, K YUCIy KOTO-
PBIX OTHEC M JOOPOCOBECTHOCTD, BCE OCTAJIbHBIE
NPUHIUIBI aBTOMAaTHYECKU ObUIM OTHECEHBI K
«HEOCHOBHBIM». OJIHaKO TakOW MOAXOA MOXKET
BbI3BaTh HEJOYMEHUE, TaK KaK CIPaBEIIMBOCTb
ABJIIETCS IEPBOCTENIEHHBIM IPUHIUIIOM HE
TOJIKO LIUBUJIMCTUKH, HO BCETO IIpaBa B LIEJTIOM.

OTOT MOAXOHA BBI3BAJI KPUTUKY Y POCCHIi-
CKUX YYEHBIX, KOTOpPbIE yKa3bIBalOT, YTO OTCYT-
ctBue B cT. 1 'K P® yxa3zanus Ha NpUHLUIBI
Pa3yMHOCTH U CIPaBEIJIUBOCTH SIBISIETCSI HEO-
npaBAaHHbIM [5]. XOTs poccuiickuii 3akOHOJa-
T€Jb, B OTIIMYME OT Ka3aXCTAHCKOIO, M0 KpalHel
Mepe, 3aKpenu B KadecTBe MpUHIMIA, 100po-
COBECTHOCTh. KazaxcraHckue Cyzapl NO-NPEX-
HEMY NMPUMEHSIOT CCBhUIKY Ha TpeboBaHMA O JO-
OpPOCOBECTHOCTH € HACTOPOXEHHOCTHIO, BEb
(opMaTbHO OHM HE 3aKPEIJIeHbl KaK MPUHIMII
IPaXIaHCKOTO MpaBa. JTO SBISIETCS €I1€ OJHUM
CBHUJIETEJILCTBOM JTAIbHOBHJIHOCTU Tpodecco-
pa C.K. Unperuesoit, koropas eme B 2010 roxy
yKa3blBaja Ha TO, YTO «PACHPOCMPAHEHHOCHb
cnyuaed HedoOPOCOBeCMHOCIU, HepaA3yMHOCU
NOBe0eHUsl YUACMHUKO8 2PAMNCOAHCKUX Npaso-
omHowlenull oenaem Kax HUKo20a aKkmyanibHuiM
80NPOC 0 3aKpensieHul OAHHbIX «MpPebOBaAHULL 8
Kauecmee HOpMamueHulx npunyunose» [1, c.40].

Paccmorpum Oonee moapoOHO /Ba JIPYrux
npuHLMna, ykazaHHelx B 1.4 cT. 8 'K PK. Tak,
Pa3yMHOCTb IIPOYHO 3aKPENUIIACh B POMAaHO-TEP-
MaHCKOM IIpaBe noJ BiausHueM Benukonn ®pan-
1y3ckoi pesomounu 1789 1., koTopasi craBuia
BO IIaBy IpaBa CBOOOAY JIMYHOCTH M €€ Ipasa.
Kak ormeuaer H.A. Bnacenko, npaBo ecTs npo-
OYKT pasyma 4ejoBeKa, U B 3TOM IOHMMaHUH,
pa3syMHOCTh TpEACTaBIAeT COOOM KoY K Ipa-
BOIIOHMMAaHUIO [6, c.46]. PasyMHOCTB BBICTyHa-
€T KaK YHHBEpCAJIbHbIN NPUHLUI MpaBa, Hada-
JIO MPaBOCYAUS M KaK BaXHEWIIAs Mpe3yMIILus.

I[Io muennro M.D. JlykbsSHEHKO pa3yM-
HOCTb CaMOCTOSITEJIbHOTO 3HAYEHUs Kak ole-
HOYHOE TIOHATHE B TPaXJAHCKOM IIpaBe HE
nMmeeT. OLEHOYHBIMH TOHATHUSMH BBICTYNAIOT:
pa3yMHOE [€HCTBUE, pa3yMHas IL€Ha, pa3yM-
HBIM CpPOK M T.A. Pa3yMHOCTh NmpuaaeTr NaHHBIM
MOHSTHUSM XapakTep OTHOCHUTEIBHOM ompene-
neHHoctu [7, c.224]. DTO CBUAETENBCTBYET
00 YHUBEPCaJbHOCTH NPHUHIMIIA PA3yMHOCTH.

1 padicoanckuti kooekc Poccuiickoii @edepayuu (I'K P®) om 30 nosbps 1994 2o0a N 51-D3 // Inexmpon-
noul pecype] KoncynomanmlIlnoc <http://www.consultant.ru/document/cons_doc_LAW 5142/> ([ama obpawenus:

16.04.2018)

Tocmanoenenue I[nenyma Bepxosuoeo Cyoa P® om 23.06.2015 N 25 «O npumenenuu cyoamu HeKOmMopblx
nonoocenutl pazoena I uacmu nepsotl I pasxcoanckoeo kooexca Poccutickoti @edepayuuy // [Dnekmponnutii pecypc]

KoncynomanmlIInioc <http.://www.consultant.ru/document/cons_doc LAW 181602/> ([lama obpawenus: 12.04.2018)
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B xommenrtapusx k ct.8 'K PK noxg penak-
et M.K. CynelimenoBa u IO.I. bacuna yka-
3BIBAETCS, YTO «N00 PA3YMHOCMbIO, OYEBUOHO,
cnedyem NOHUMAMb PeanlbHY0 OYeHKy 00Cmo-
amenbcmes, Npu  KOMOPHIX  OCYWeCmEIIsencsl
npago. I[losmomy npenebpesxcumenbHoe OMHO-
uileHue K makou OyYeHKe MOJCcem NPU3HAB8AMb-
cs Hepazymuvimy [8]. Takum oOpa3oM, MOKHO
KOHCTaTHUPOBaTh, YTO Pa3yMHOCTh 1€ (aKTo sIB-
Js€TCS MPUHIUIIOM IpaBa U NPUMEHSETCA Ka-
3aXCTAHCKMMHU CyJaMH B KauyeCTBE TAaKOBOIO.

UYro kacaercs crnpaBelJIMBOCTH, TO OHA BCET-
Jla OCTaBallaCh HEOThEMJIEMBIM (YHIAMEHTOM
mpaBa, OCHOBOM, (hopMUpYyIOIIEH BCIO TPABOBYIO
cucteMy. [oBops O mnOpuUHLMIE CHpPaBEITUBO-
ctu npodeccop C.K. MnapelieBa 3ameyaet, 4To
«BCs UCMOPUSL Yello8euecmBa C8UJemenbCmeayem
0 mpeocmasieHuu o0 npage KaK o Cnpaseoiuso-
cmu, 8 NpOMUBONONONHCHOCMb HECNPasedIuso-
cmuy [1, c.42]. To ecTb, MOXHO FOBOPUTH O CIIpa-
BEVIMBOCTU Kak 00 OOIIernpaBOBOM MPUHIUIIE,
MOpPJIBHOM KPUTEPUH, KOTOPBIN OTIMYAET Ipa-
BOMEPHOCTH OT Ipou3Boia. [loaTomy oueBHHO,
YTO CIPABEJIMBOCTh SIBJIETCSI OCHOBHBIM Ha-
4ajioM TPaKJAHCKOTO 3aKOHOAATENbCTBA, JaXke
He Oymyuu 3akperuieHHol B ctatbe 2 'K PK.

B mnacrosimee Bpemsi obmas yacth 'K
PK conmepxut ykazaHue Ha CHpaBeAJIUBOCTb
B JIByX CTaThsX, B CTarbe 5 W cTarhe 8. 3ame-
gy, yto cT.8§ 'K PK, mocesmena «ocymecr-

BJICHHMIO TPaKIAHCKUX IIPaB», B CBOK OYependb
CTaTbsd 5 KacaeTcs NMPUMEHEHHs I'Pa)kIaHCKOIO
3aKOHOZAATENbCTBA O aHasoruu. Hu onna w3
3TUX CTaTeldl HE OTpa)kaeT MPaBOOOPA3YIOIIYIO
pOJb MPUHIMIA CIPABEIIMBOCTH, PAaBHO KakK U
IOpUHIUNA JTOOPOCOBECTHOCTH M Pa3yMHOCTH.

Kak ™Mbl Buaum, mpoOiiema MpaBOBOrO 3a-
KpeIieHus: TpeboBaHUNA O J0OpPOCOBECTHOCTH,
CIPAaBEUIMBOCTU M Pa3syMHOCTH Ha3pena YyxKe
Oo4eHb JaBHO. UM kak cHpaBennuMBo oOTMeuana
C.K. UnpsliieBa «1moka OHU He OyayT Jierajib-
HO Ha3BaHbl NMPUHLIMIIAMH, TpeOOBaHUS pa3yM-
HOCTH, JOOPOCOBECTHOCTH M CHPaBEIIMBOCTH
OynyT HWrHOpUpyembl mpakTukoit» [1, c.42].

OTeuecTBEHHOE 3aKOHOJATEIbCTBO HYXKIa-
eTcs B OTPaXeHUHM TPeOOBAHUN COBPEMEHHOIO
rpakJJaHCKOro 000poTa, KOTOPBIN HY>KAAeTcs B
CHCTEMHOM OOHOBJICHUU U PA3BUTHH JIOTOBOPHO-
ro npasa. Bo3zspamascs k crarbe C.K. Unpeine-
BOI{, MBI MOXXEM JIMIIHUH pa3 yOeIUThCsI B IPaBOTE
Y4Y€HOT0, ToMY, Kak TouHo Capa Kumannesna mor-
J1a CIIPOTHO3UPOBATh U MPEABUAETD TE IPOLIECCHI
pedopMHUPOBaHUS IPAXKAAHCKOTO TpaBa, KOTOPbIE
B Hacrosllee BpeMs npoucxoasr B PecmyOnu-
ke Kazaxcran u crpaHax OaM)KHEro 3apyOebs.

Crout HazeATbCs, YTO Ka3aXCTaHCKOE Tpax-
JJAHCKO€ 3aKOHOJATEJIbCTBO PAHO WM IO3IHO
IPUJET K OCO3HAHUI0 HEOOXOIUMOCTH OTPAKEHUS
J00POCOBECTHOCTH, pA3yMHOCTH U CIIPABEAJIUBO-
CTH B KaU€CTBE IPUHIUIIOB I'Pa’kJaHCKOT'O IIpaBa.
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