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APPLICATION OF CUSTOMARY INTERNATIONAL LAW
NORMS WITHIN EUROPEAN UNION LAW
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Keywords: customary international law, European Union Law, international organization,
international treaty, direct and indirect effect.

Abstract. The article covers the issues of application of customary international law (hereinafter
— the CIL) norms within the law of the European Union (hereinafter — the EU). The Court of
Justice of the European Union (hereinafter — the CJEU), as many other international judicial
organizations, apply CIL norms in its jurisprudence. However, the application mechanism is
accompanied by some challenges because of the very nature of the European Community. Since
the EU is comprised from various national jurisdictions, also because of the existence of the
supranational jurisdictional European institutions, the direct applicability of mentioned CIL
norms are troublesome.

For more detailed analysis of abovementioned issues, the author briefly analyzes the role and
the place of CIL norms within the law of the EU law. Also, there is an attempt to answer to the
question of why in some cases CJEU recognizes the legal power of CIL norms and in others not?
Does the CJEU follow the recognized formula on establishing the normativity of customary rules
such as the requirement of subjective and objective elements?

Thus, the given article analyze different approaches and principles of application of CIL norms
by relying on existing practice of CJEU. Also, article gives some examples on interaction between
EU law and EU obligations towards third states in light of the CIL and ways in which international
custom can be invoked by private parties in order to review the legality of EU secondary law. As
an outcome of the research, the author reveals his own overview.

258
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Annomauusn. Maxana xaneikapansly a0em 2ypuin KyKvi2viHul (0yoan api - XOF) Eyponanvik
Ooaxk (byoan api - EO) KYKbl2bIHbIH aACbIHOA KOLOAHBLLY Macenenepine apranean. Eyponanvik
Ooax Comul (6yoan api - EOC) backa 0a xanvlkapanvlk com opeanoapvl mapizoi 63iHiy madicipu-
becinoe XOF nopmanapuvin Konadanaowl. Anatioa Eyponanvik Kayvimoacmuikmuly e3eeuie ma-
bu2amuina 6a1anbICMovl KOLOAHBLLY 0APbICHIHOA Kelbip KublHObIKmap myviHoauovl. EO ap myp-
T YIMmulK 10pUCOUKYUALAPOAH MYPAMbIHOLIKIMAH, COHbIMEH Kamap, yamycminik Eyponanvik
FOPUCOUKYUANLIK UHCIUmMymmap oap oonzanovikman amaimvius XOF Hopmanapwin mikenetl Koi-
0aHy KUbIHObIK My 0blpaobi.

Amanmeiu macenenepdi mepeyipek manoay makcamoinoa aémop XOt nopmanapeinviy EO
KYKbI2bIHOA AJIAMbIH OPHLIH Jicone ponin mandauovl. Ozan Koca, EOC-uvly nenikmern keuoip
wewimoepinoe XOF Hopmanapvinbiy KYKbIKmMblK KYUiH aHbIKMAan, Ketloipinoe ooan 6ac mapmybl-
HbIH cebenmepin anvikmayea moipvicaovl. EOC cybvexmusmi dcane 00bekmuemi snemeHmmep-
0eH MYpamulH 02CMypii MAHLIMAT POPMYLACHIH d0em EYPbINMbIY HOPMAMUBMINIZIH AHBIKMAYOd
KOJLOAHAObL MA HCOK NAd 0e2eH CYPAKKA Hcayan Kapacmuipaowl.

Amanean cypaxmapea scayan maby maxcamvinoa asmop XOF nopmanapvin Konoamyoviy
mypni 20icmepi men Kaeudapanapvin EOC-ubiy Kondansicmazol maicipudecine cytiene omulpuln
manoauiovl. Convimen kamap, makanraoa XoF ascvinoa EO Kyxvievt men EO-muiy yuwinwi mem-
Jlekemmepze KamvlCmbl MiHOemmemenepiniy 03apa OauIaHblCbiHa KamblCmbl Keubip Mblcanoap
kenmipineen scone EO 3aHHaAMACHINbIY 3AHObLIBIRIHA WOTY HCACAY MAKCAMBIHOA, XAbIKADAIbIK
20em YpuInmblH JceKe MYN2ANApaa KamvlCMbl KOJIOAHBLILY HCOL0apbl Kapacmulpulieal. 3epmme-
VOIH Homudceci peminoe asmop 63iHiY MYAHCbIPLIMOAMALAPBIH HCACAUObI.
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AnHotauusi. Cmamss oxeamsviéaem 0Npocyl NPUMEHEHUsST HOPM MeHCOYHAPOOHO20 0ObIUHO20
npasa (danee - MOII) ¢ pamxax npasa Esponeiickoeco Cowsa (Oanee - EC). Egponetickuii Cyo
IIpasocyous (0anee - ECII), maxoice kak u mHoz2ue opyaue mexcoyHapoonvie cyoebnvie opeambl,
npumensiem MOII 6 ceoeii npakmuxe. OOHAKO, MeXAHUIM NPUMEHEHUS UOem HApPsOY ¢ MPYOHO-
cmamu 8 cuy ocooou npupoowvt Esponetickoeo Coobuecmea. B céazu ¢ mem, umo EC cocmoum
U3 PazIUYHBIX HAYUOHANbHBIX IOPUCOUKYUU, MAKICE 8 CUTY CYUeCMBOBAHUA HAOHAYUOHAIbHBIX
I0pUCOUKYUOHHBIX Esponetickux uncmumymos, npumenenue ykazannvlx nopm MOII cmanoeum-
csl NpoONeMamuyHbIM.
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s bonee 0emanvHo2o ananu3a vluLeyKA3aHHbIX BONPOCO8, ABMOP KPAMKO NPOAHATUUPOBAL
ponv umecmo Hopm MOII 6 cucmeme npasa EC. Takawce, 6 cmamve asmop nvimaemcsi Omeemums
Ha eonpoc novemy ECII 6 nekomopuix oenax npusnaem npaeogyio cuny nopm MOII, a opyaux ne
npuznaem? Cneoyem au ECII npuznannou mpaouyuoHuou gopmyie no yCmauoeieHuw Hopma-
MUBHOCTNU OOBIYHBIX HOPM KAK 00bEeKMUBHDBLIL U CYObeKMUBHble 1eMeHmbl!

Taxum obpasom, OaHHAS CMAMb AHATUSUPYEM PA3TUYHBIE NOOX00bl U NPUHYUNBL NPUMEHe-
Hust Hopm MOII ccvinasace na cywecmsyrowyio npaxkmuxy ECII. Takowce, 6 cmamve npugooumcsi
PAO NPUMEPO8, PACKPBIBAIOWUX 83aUMOCE:3b Medxcdy npaeom EC u obazamenvcmeamu EC neped
mpemvumu 2ocyoapcmeamu 6 ceeme MOII, a maxoice paccmampusaromes npumepsl Ko2oa 4acm-
Hble TUYA CCHLAAIOMCA HA MeNCOYHAPOOHble 00bIYalU 8 Yelax PAcCMOMPeHUs 60NPOCO8 U NPago-
meprocmu emopuunvix akmos EC. B pe3ynbmame ananuza biuleu3nodHCceHHbX 60NpOCcos, agmop

oenaem cobcmeennbvle 6bl18000bl.

Introduction. Neither the establishing
treaties of the EU, nor any other provision of
the EU, refer specifically to the international
custom and do not therefore explicitly confirm
the existence of the customary provisions within
the EU legal order. The general legal obligation
to respect the international law, so indirectly
with regard to the international agreements and
to the customary law, is stated in the Article
3(5) and in Article 21 (1) of the Treaty on the
EU (hereinafter — the TEU).

Article 3(5) TEU provides that:

“In its relations with the wider world, the
Union shall uphold and promote its values and
interests and contribute to the protection of its
citizens. It shall contribute to peace, security, the
sustainable development of the Earth, solidarity
and mutual respect among peoples, free and fair
trade, eradication of poverty and the protection
of human rights, in particular the rights of the
child, as well as to the strict observance and
the development of international law, including
respect for the principles of the United Nations
Charter.”

According to the abovementioned,
international law, i.e. customary law is binding
upon the EU institutions in relations with non-
Member States as well as another subjects of
international law.

Main part. According to the commentary
on Vienna Convention on the Law of Treaties
between States and International Organizations
or between International Organizations
(hereinafter - Convention) to the Article 2,
subparagraph 1 (g) of the given Convention “it
can happen that an organization will be bound
by legal rules contained in a treaty without
being a party to the treaty, either because the
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rules have a customary character in relation to
the organization, or because the organization
has committed itself by way of a unilateral
declaration” [1, p. 834]. Consequently, it is not
necessary for the international organization
to provide the explicit commitment to the
international customary law in the treaty. The
EU is thus obliged to respect the customary
rules under the international law itself.

Nonetheless, some  decisions  have
demonstrated the reluctance of CJEU to
give supremacy to international law over
Community law. This was clear from the well
known Kadi case (Kadi I and Kadi II) which
was an interplay between the United Nations
(hereinafter — the UN) and the EU law. As
it was stated in Kadi case “the relationship
between international law and the Community
legal order is governed by the Community legal
order itself, and international law can permeate
that legal order only under the conditions set by
the constitutional principles of the Community”
[2]. Thus, even if the question is related to
the implementation of UN Charter, which is
mirroring the imperative norms of international
law, it does not have to be in contrast to the
constitutional order set by the EU. In the light
of this case, “the obligations imposed by an
international agreement cannot have the effect
of prejudicing the constitutional principles of
the Treaties” and they cannot form the part
of the EU legal order. Especially, the rule of
customary international law inadimplenti non
est adimplendum can be indicated, as contrary
to the loyalty clause enshrined in art. 4(3) Treaty
on European Union.

The scope of the commitment was clarified
in the jurisprudence of the CJEU, stating that
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the provisions of the international customary
law are binding upon the EU institutions in the
exercise of their powers'.

Thus, the rules of customary international
law which are binding for the EU must be
respected in the exercise of the powers of its
institutions and they have primacy over the acts
of the EU institutions. As was demonstrated by
the CJEU in the Poulsen decision, the primacy
of those rules means that provisions of the
secondary EU legislation must be interpreted
in accordance with norms of international law.
It was stated by the CJEU that the Council
regulation which was under the scrutiny must
be interpreted, and its scope limited, in the light
of the relevant rules of the international law of
the sea. All of the treaties related to the law of
the sea (on territorial sea and contiguous zone,
on High Seas, on fishing and conservation of
living resources on the High Seas) were applied
as CIL norms. It has not entered into force, but
many of its provisions are considered to express
the current state of customary international
maritime law?.

Alsocustomary international law wasreferred
to only with regard to the interpretation of acts
adopted by EU institutions®. These are thus the
questions of the great practical importance,
examined by the CJEU in the abovementioned
Poulsen case in a preliminary ruling concerning
the scope of application of the regulation
(Council Regulation (EEC) No 3094/86 and its
Article 6(1)(b)) providing technical measures
for the conservation of fisheries resources. The
question was whether the vessel registered in
Panama and flying under the Panamanian flag,
but wholly owned by a Danish national can be
stopped by EU Member state. The CJEU by
relying on numerous customary norms on the
law of the sea stated, that even though there is
only an administrative formality of registration,
the ‘genuine link’ principle will be applied*.

The Poulsen case is thus a firm confirmation
that the customary international law may
provide the rules of interpretation and the
meaning for the EU provisions.

Another landmark case, where CJEU stated
that the EU must respect the general principles
of international law, i.e. CIL norms is the Firma
Brita case. In Firma Brita, in which a customs
dispute concealed the complex politics of the
Middle East, the CJEU ruled that the EU must
respect the general principle of international
law, also enshrined in Article 34 of the VCLT,
concerning the relative effect of treaties,
according to which treaties do not impose any
obligations, or confer any rights, on non-party
states without their consent”.

“The CJEU observed that:

Even though the Vienna Convention does not
bind either the Community or all its Member
States, a series of provisions in that convention
reflect the rules of customary international
law which, as such, are binding upon the
Community institutions and form part of the
Community legal order...” [3, p.889].

In order to resolve the question whether
Germany has breached the EC-Israel Association
Agreement by refusing to grant preferential
tariff arrangements to products produced in
West Bank, the ECJ stated: ‘the EC-Israel
Association Agreement as meaning that the
Israeli customs authorities enjoy competence
in respect of products originating in the West
Bank would be tantamount to imposing on the
Palestinian customs authorities an obligation
to refrain from exercising the competence
conferred upon them by virtue of the above
mentioned provisions of the EC-PLO Protocol.
Such an interpretation, the effect of which
would be to create an obligation for a third party
without its consent, would thus be contrary to
the principle of general international law, ‘pacta
tertiis nec nocent nec procunt’, as consolidated
in Article 34 of the Vienna Convention’®.

! Judgment of the Court of 24 November 1992. Anklagemyndigheden v Peter Michael Poulsen and Diva Navigation Corp. para
9. Electronic access: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A461990CJ0286

2 Judgment of the Court of 24 November 1992. Anklagemyndigheden v Peter Michael Poulsen and Diva Navigation Corp. para
10. Electronic access: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A461990CJ0286

3 Judgment of the Court of 24 November 1992. Anklagemyndigheden v Peter Michael Poulsen and Diva Navigation Corp. para
11. Electronic access: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A461990CJ0286

4 Judgment of the Court of 24 November 1992. Anklagemyndigheden v Peter Michael Poulsen and Diva Navigation Corp. para
12-16. Electronic access: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A461990CJ0286

3 Judgment of the Court (Fourth Chamber) of 25 February 2010. Firma Brita GmbH v Hauptzollamt Hamburg-Hafen Firma
Brita. Para. 44. Electronic access. http://curia.europa.eu/juris/liste.jsf? language=en&num=C-386/08

g Judgment of the Court (Fourth Chamber) of 25 February 2010. Firma Brita GmbH v Hauptzollamt Hamburg-Hafen Firma
Brita. Para. 52. Electronic access: http://curia.europa.eu/juris/liste jsf? language=en&num=C-386/08
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Despite the fact that Poulsen and Firma Brita
developed the approach, according to which
the EU law must be interpreted in consistency
with customary international law, there are
important peculiarities to this question. First of
all, it has to be noted that CJEU is reluctant to
apply two element approach when testing the
existence of CIL. However, it has developed its
own approach, i.e. test. In Intertanko case, the
CJEU briefly noted the requirement to the CIL
norm by stating that ‘it is also necessary that it
should be unconditional and sufficiently precise
as far as regards the content is regarded’’.

“It should be noted in that respect that, as is
demonstrated by the Court’s judgment in Case
C-286/90 Poulsen the European Community
must respect international law in the exercise
of its powers. It is therefore required to comply
with the rules of customary international law
when adopting a regulation suspending the
trade concessions granted by, or by virtue of, an
agreement which it has concluded with a non-
member country”.

It should be noted that CJEU in its
jurisprudence relies on international treaties that
has not come into force, but many provisions of
which are regarded as customary international
law norms’. This tendency is mirroring the
jurisprudence of many other judicial institutions
such as ICJ, ECtHR, criminal tribunals etc.

In this respect, the Court has held, inter
alia, that some of the provisions of the Vienna
Conventions on the Law of Treaties of 1969
and 1986 and of the 1958 Geneva Conventions
on the Law of the Sea, codify customary
international law'.

For example, Article 26 of the VCLT,
stoning the principle of pacta sunt servanda
was explicitly referred by CJEU in several
cases. In some of the cases, CJEU relied on
the mentioned principle as principle of general
international law [4, p. 12-13].

In Opel Austria judgment of the European
Court of First Instance (hereinafter - Court of
First Instance) and in the Racke judgment of
the Court of Justice, Community courts have
explicitly relied on customary international law
to test the validity of acts of EU institutions.
These cases have high importance also because
of their connection with VCLT. First, the
question arises as to what the precise position
of customary international law is in Community
law. Secondly, Racke and Opel Austria raise
the question under which conditions rules of
customary international law can be invoked
in Community law in order to challenge the
validity of acts of EU institutions or rules of
national law. This requires a careful analysis
of the reasoning followed in the judgments
concerned [4, p. 5].

In both cases, the rule of customary
international law concerned the law of treaties:
in the first case, the obligation not to defeat the
object and purpose of a treaty prior to its entry
into force, in the second case the rule of rebus
sic stantibus [4, p. 19].

In Racke case the claimant was incidentally
challenging the wvalidity of a Community
regulation in order to rely upon rights which
it derived directly from an agreement of the
Community with a non-member country.
Another example could be the Opel Austria
case, when the Court of First Instance applied
the general principle of EU law of protection
of legitimate expectations which is also
the corollary of the principle of good faith
under customary international law. However,
ultimately the benchmark for the validity of the
disputed EU act was an international agreement
(the EEA Agreement) rather than a general
principle of EU law or customary international
law'!.

Such principles are, by their very nature and
broad logic, by no means capable of having an
effect on the legal status of individuals, unless

7 Judgment of the Court (Grand Chamber) of 3 June 2008.The Queen, on the application of International Association of
Independent Tanker Owners (Intertanko) and Others v Secretary of State for Transport. Para 45. Electronic access: http://curia.

europa.eu/juris/liste.jsf? language=en&num=C-308/06

8 Judgment of the Court of 16 June 1998. A. Racke GmbH & Co. v Hauptzollamt Mainz. Para. 45. Electronic access: https://
eur-lex.europa.eu/legal-content/EN/TXT/?uri=ecli%3AECLI%3AEU%3AC%3A41998%3A4293

4 Judgment of the Court (Sixth Chamber) of 24 November 1993. Etablissements Armand Mondiet SA v Armement Islais SARL.
Para. 13. Electronic access: https://eur-lex.europa.eu/legal-content/HR/TXT/?uri=CELEX:61992CJ0405

10 Judgment of the Court (Sixth Chamber) of 24 November 1993. Etablissements Armand Mondiet SA v Armement Islais SARL.
Para. 13. Electronic access: https://eur-lex.europa.eu/legal-content/HR/TXT/?uri=CELEX:61992CJ0405

" Judgement of Court of First Instance. Opel Austria GmbH v. Council of the European Union. Para. 95. Electronic access:
http.//curia.europa.eu/juris/showPdf.jsf?docid=103499&doclang=EN
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two conditions are satisfied. First, there must
exist a principle of customary international
law that is binding on the European Union.
Secondly, the nature and broad logic of that
particular principle of customary international
law must not preclude such a review of validity;
the principle in question must also appear, as
regards its content, to be unconditional and
sufficiently precise and with keeping in mind
the exceptional position of certain rules of
customary international humanitarian law'?.

As regards to direct effect of CIL norms, the
CJEU stated that an individual have the right
to question provisions of the EU act by relying
on CIL norm. This case has importance because
the CJEU linked the position of an individual
and an international organization by referring
to CIL.

The CJEU also raised an argument that
since a principle of customary international
law does not have the same degree of precision
as a provision of an international agreement,
judicial review must necessarily be limited
to the question whether, in adopting the act
in question, the institutions of the EU made
manifest errors of assessment concerning the
conditions for applying those principles'.

This is the fundamental condition under
which the rule of the customary international
law may have a direct effect on individual
rights. This is the criteria for direct applicability
of CIL towards the individual.

In this respect the CJEU ruled:... an
individual relying in legal proceedings on rights
which he derives directly from an agreement
with a non-member country may not be denied
the possibility of challenging the validity
of a regulation which, by suspending the
trade concessions granted by that agreement,
prevents him from relying on it, and of
invoking, in order to challenge the validity of
the suspending regulation, obligations deriving
from rules of customary international law
which govern the termination and suspension
of treaty relations”. Thus, an individual cannot
be refused to question the validity of an EU act
on suspending the trade concessions. Thus, EU
must be observe weather it is breaching the CIL

norms or not while drafting the international
treaty with third countries.

As regards to rules contemplated in the
Vienna conventions on law of the treaties
between states, and treaties between states and
international organizations, CJEU took the
position that although both of the conventions
are not explicitly applicable to EU as an
organization, since several provisions of these
treaties constitute the rules of customary law,
they are applicable to agreements concluded by
EU.

Customary international law has been
invoked and used in contested ways before
the CJEU in other high-profile rulings. In
the Aviation Emissions case, in which the
extension by the EU of its aviation emissions
regime to third country airlines which landed in
the EU was challenged inter alia for violation
of the jurisdictional principle of territoriality
under customary international law, the CJEU
confirmed that it would entertain a challenge
to the validity of an EU regulation for
incompatibility with principles of customary
international law, although the Court found
no incompatibility of the facts of the case [5,
p.358].

The Air Transport Association of America
serves as trade and service association of the
United States. This organization asked the court
to refuse the measures, which implemented
the EU Directive in the United Kingdom.
According to the claimant, this Directive is
invalid, because it is contradicting the CIL
norms, especially those elaborated by the
Chicago Convention, Kyoto Protocol and
Open Skies Agreement between the EU and the
United States of America. The High Court of
Justice of England and Wales, Queen’s Bench
Division decided to stay the proceedings and
refer questions to the CJEU.

The Court started its analysis with a
discussion of Article 216(2) of TFEU, which
states that where the EU accepts international
agreements, they are binding upon its institutions
and, consequently, the international agreements
prevail over acts of the EU. This rule is named as
‘loyalty clause’. In order to determine whether
the validity of an EU act may be assessed in

12 Judgment of the Court of 16 June 1998. A. Racke GmbH & Co. v Hauptzollamt Mainz. Para. 84. Electronic access: https://
eur-lex.europa.eu/legal-content/EN/TXT/?uri=ecli%3AECLI%3AEU%3AC%3A41998%3A4293.

3 Judgment of the Court of 16 June 1998. A. Racke GmbH & Co. v Hauptzollamt Mainz. Para. 52. Electronic access: https://
eur-lex.europa.eu/legal-content/EN/TXT/?uri=ecli%3AECLI%3AEU%34C%341998%3A4293.
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light of the rules of international law, the Court
outlined a three part test:

(1) the EU must be bound by the rules;

(2) the validity of an EU act can only be
examined in light of an international treaty
where the nature and broad logic of the treaty
do not preclude it

(3) where (1) and (2) are satisfied, the
treaty provisions that are relied upon must be
unconditional and sufficiently precise regarding
their content.

Second, the Court analyzed the claims based
in customary international law. The Court
found that, as embodied in the current state of
customary international air law:

1) each State has complete and exclusive
sovereignty over its airspace;

2) no State may validly purport to subject
any part of the high seas to its sovereignty;

3) States have freedom to fly over the high
seas;

4) the principle of customary international
law (the existence of which is not accepted by
the Defendant) that aircraft overflying the high
seas are subject to the exclusive jurisdiction of
the country in which they are registered, save as
expressly provided for by international treaty.

However, the Court held that there was not
enough evidence to establish the principle that
aircraft flying over the high seas are subject to
the exclusive jurisdiction of the State in which
they are registered.

Then the Court analyzed whether and under
what circumstances the former three customary
international law principles could be relied
upon. The Court held that because a principle
of customary international law ‘does not have
the same degree of precision’ as that of an
international agreement, the judicial review of
the principle must be limited to the competence
of the EU in adopting Directive 2008/101 and
whether in adopting Directive the responsible
EU institutions made ‘manifest errors of
assessment’.

The case was very important for the
development of the doctrine of the EU law,
since, as advocate general Kokott noted in
her opinion, the CJEU was asked for the first
time to determine the criteria for principles

of customary international law to serve as a
standard providing grounds for the judicial
review of secondary EU law [6].

Since the EU plays an important role
in development of environmental law, the
jurisprudence of CJEU had also faced legal
questions related to environmental issues, i.e.
precautionary principle. One of the landmark
case is Danish Bees case (Case C-67/97,
Criminal Proceedings against Ditlev Bluhme
[1998] ECR 1-8033). This case, in view of
the author has interesting outcomes as to the
evolutionary interpretative approach of the
CJEU, which led to the application of customary
norms.

According to the final decision, the Court
ruled in favour of the prohibition on the
Danish Minister for Agriculture keeping, on
the island of Laeso, nectar-gathering bees other
than those of the subspecies Apis mellifera
mellifera (Leaso Brown Bee). In the absence
of scientific evidence, the CJEU concluded that
preservation measures for an indigenous animal
population contribute to the maintenance of
biodiversity [7, p.826]. Thus, although there
was no definitive ruling on the status of the
precautionary approach and the case law of the
CJEU itself lacks the precise principles on this
issue, the CJEU unlike WTO rulings, ‘ignored’
the lack of the scientific evidences.

From the point of view of such conservation
of biodiversity, it is immaterial whether the
object of protection is a separate subspecies,
a distinct strain within any given species or
merely a local colony, so long as the populations
in question have characteristics distinguishing
them from others and are therefore judged
worthy of protection either to shelter them from
arisk of extinction that is more or less imminent,
or, even in the absence of such risk, on account
of a scientific or other interest in preserving the
pure population at the location concerned™.

More recent, in 2000, the CJEU ruled on
question of product safety. The CJEU held
that the member states have the right to deny
permission for the introduction of genetically
modified food products provided they have new
scientific evidence that these food products can
cause harm to health or the environment'.

14 Judgment of the Court (Fifth Chamber) of 3 December 1998. Criminal proceedings against Ditlev Bluhme. Para 34. Electronic
access: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A461997CJ0067

3 Judgment of the Court of 21 March 2000. Association Greenpeace France and Others v Ministére de I’Agriculture et de la
Péche and Others. https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A461999CJ0006

264



TPUBYHA MOJIOAOr0 YHEHOIO

Conclusion. Considering the
abovementioned, the CJEU does not identify
the customary norm, rather apply it in a specific
manner. The CJEU follows the particular stages
in application of CIL in its jurisprudence. First,
it identifies whether EU is bound by those rules.
Second, if the EU is not bound explicitly by
that norm, CJEU test the community legislation
on its conformity with CIL. However, the CIL
norm must be precise. In case, if the CIL norm
is in contrast with the constitutional order of the
EU, the European law prevail over the CIL.

It is therefore concluded that even though
the international law forms an integral part of
the EU, there is at the same time a selective
approach within the EU law towards agreements
and customary law. Ultimately, the CJEU is
more cautious in granting direct effect of the
customary international law, which makes the
EU law not totally open to the international law.
These shortcomings in the conditions of the EU
legal regime seem to be compensated by the
harmonious interpretation that very often can
come very close to direct effect.

Thus, in general, we have witnessed that the
CJEU is open for international law even though
with some implications. As the Poulsen case
illustrated, the European Union must respect
international law in the exercise of its powers.

But in many instances due to the sui
generis nature of the organization, the CJEU
has elaborated the certain approach according
to which EU seems to accept the CIL norms.
Although the EU as an international organization
has exclusive competence in deciding the
question whether to apply international norms
or not and has effective control over such

questions, the objectives and aims of the EU and
the legal personality of the organization itself
pays due attention to CIL. The strict analysis
of the case law of the CJEU has demonstrated
the imperfection of the secondary legislation of
the community law, which is why CJEU had to
invalidate some of the EU provisions because
of the contradiction to the customary law.

When customary norms are vague itself
and difficult to apply, the CJEU does not take
responsibility for defining the normativity
of that norm. It limits its activity by judicial
review and answers the question whether there
was manifest errors of assessment by the EU
institute which adopted the legal provision.

It also can be concluded that the CJEU relies
on evolutionary interpretation of international
treaties, as a result applies norms customary in
nature, which were not explicitly mentioned
in EU legislation. The given position of CJEU
is different for example from WTO Dispute
settlement regime, which follows strict
interpretative rules.

In general, the EU displays a certain
‘openness’,  either  through  accepting
international obligations or by referring to
international agreements in its own Treaties.
As Bruno Simma and Dirk Pulkowski states,
“the more a system’s operation is ‘closed’
towards its international law environment, the
less likely it is to fall back on the rules on state
responsibility....” [8, p. 483].

The practice of the CJEU has revealed the
intention of the CJEU to find some balance
between the autonomy and reception. Which is
why it is impossible to appertain the EU system
to monist or dualist system of law.
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ITPABO HEITPU3HAHHBIX TOCYAAPCTB
B MEKAYHAPOJHOM IIPABE

Abupoex Caypbik TemupsanoBua

Mazucmp wpuduueckux nayxk, doxmopanm Buvicwell wikonvl npasa
AO «Vnusepcumem KA3IIFOY umenu M.C. Hapuxbaesay,

2. Hyp-Cynman, Pecnybnuxu Kaszaxcman

e-mail: sa_abirbek@kazguu.kz

Knrwuesvie cnosa: nenpusnannvie 20cyoapcmed, npago HENPUSHAHHBIX 20CYOApCmes, npume-
HeHue UHOCMPAHHO20 NPaAsd, NPUHAHUE UHOCIPAHHBIX OOKYMEHMO8, anoCmuilb, KOLIUZUOHHbLE
HOPMbI, AnOCMUIUPOBAHHLIE OOKYMEHMbl, NPUSHAHUE 20CY0apcmed, OeKiapamuendas meopus,
KOHCTUMYMUGHAs! MEeOPUS.

Annomauusn. B dannoii cmamve paccmampugaromest npobiemvl KacameibHO NPUSHAHUSL IOPUC-
OUKYUU HENPUSHAHHBIX 20CYOAPCM8, NPUSHAHUS UX UHOUBUOVAILHBIX OOKYMEHMO8 U CYOEOHbIX
PpeuleHull CO2NACHO MeHCOYHAPOOHOMY Npasy. AKmyaibHocmb 0aHHOU NPOOIeMbl 3aKTIOUAENC 6
B03MOICHOCMU NPUSHAHUSL NPABA HENPUSHAHHBIX 20CYOAPCME, YUUMbIEAsl He YPe2yTupOB8AHHOCHIb
ux cmamyca co2nacHo MexcoyHapoonomy nyoruynomy npagy. Cywecmeosanue HenpusHaHHbIX
20cy0apeme aeusemcs OONbUWUM NPEenImcmeuem 8 ypeyiuposanus. MHOSUX CNOpos, NOCKOIbKY
MeAHCOYHAPOOHOe NYOIUYHOE NPABO He 8 CUNAX Onpedelums ux npasosoi cmamyc. OOHaxo, He-
00X00UMO MaAKHCce YUUMbIBAMb, YMo OaHHbIEe 20CYOAPCMEA 6 C80I0 0Uepedb NPOSPECCUBHO PA3-
BUBAIOMCS, CO30AIOM BHEWHUe CHOUWEHUsL. DMUM CAMOM MONCHO NPEONONLONCUNMb, YMO OAHHbLE
00veduHeHUs Y0081emeopsiom ece mpebosanus npedycmompernuol 8 Konsenyuu Monmesudeo o
npasax u oosizannocmsx cocyoapcmea om 1933 2ooa. Ho éce sice pewsenue npoonemul kacameno-
HO CmMamyca Henpu3HAHHLIX 20CYOapCme No MeHCOYHAPOOHOMY NYOTUUHOMY NPAsy YRUPAemcs 8
MYNUK, HO mem He MeHee NOOHUMAIOMCsL Opyeue BONPOChl 8 chepe MeHCOYHAPOOHO20 YACIHO2O0
npasa. J[onxcusl 1 20cy0apcmea npusHasams I0PUCOUKYUIo, OOKYMEHMbl U CyOeOHble PeueHs]
HenpuzHannvlx 2ocyoapcme?! Ilo smomy noeody, 6 HayuHot cpede udym Oonvuiue OUCKYCCUl no
pewieHuro 0anHou npobnemvl. /lannas cmamvs Oyoem paccmMampusamocsi ¢ NpUMeHeHuem Ha-
VUHBIX MemO0008 8ceobuec0 U CPABHUMENbHO-NPABOBO20 AHANU3A, KOMOpble 0A0ym Omeemsl O
B03MONCHOCMU NPUSHAHUU IOPUCOUKYUU, OOKYMEHMO8 U CYOEOHBIX PelleHUll HeNPUSHAHHBIX 20CY-
oapcms. B 3axniouenuu 0anHou cmamvu agmop KOHCMamupyem umo 6 MedcOYHapOOHOM npase
OMCYMCmMeEYIom 002080PHbIE HOPMbL U MENCOYHAPOOHBIL 0DbIUHbIE HOPMbL KACAMENbHO NpUMe-
HeHUsl NPasa HeNpuUsHAHHLIX 20CYOAPCME, MaKdice agmop npeonazaen c800 pekoMeHOayutl OJist
peutenuss OaHHOU NpodiIeMbl ¢ NpUMeHeHUueM OOKMPUHbBL MeHCOVHAPOOHO20 Npasda U CyO0eOHbIX
npeyeoeHmos.
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