Menuik neci :koHe 6acnarep:
«Kasaxcran Pecny0nukachIHbIH
3aHHaMa HHCTUTYTED MM
2006 KpL1aaH 0acTan MBIFAILI
KypHangsH MaTeprangapsl
www.iz.adilet.gov.kz
CalTHIHJA OPHAIACTBHIPBUIFAH
3aH FRUTBIMIAPHI OOMBIHIIIA
AMCCEePTALMSIIAP/BIH HETI3I1 FHUIBIMH
HOTHIKEIIEPiH XKapuslayFa apHaIFaH
0acBUIBIMAAP Ti3LTIMIHE SHTi31IreH
(KP BFM BFCBK 30.05.2013 x.
Ne894 OyiipbIFsI)

PenaknusuibIK KeHec Kypambl
CopnekoB PK. (Acmana, Kazaxcman) —
(mepaza)

AoaiiginmuaoB E.M. — 3.2.0. (Acmana,
Kazaxcman)

A0b130B P.M. — 3.2.0. (Mackey, Peceil)
Beabix B.C. — 3.2.0. (Examepunbype,
Pecert)

I'youn E.IL. — 3.2.0. (Mackey, Peceii)
Bopuyamsuian U.II. — 3.2.0. (Acmana,
Kazaxcman)

Mensnuk P.C. — 3.2.0. (Kues, Ykpauna)
MouceeB A.A. — 3.2.0. (Mackey, Peceii)
Mypomues ILU. — 3.2.0. (Mackey, Peceil)
PaxmeroB C.M. — 3.2.0. (Acmana,
Kazaxcman)

MasmmHoBckuii B.A. — 3.2.0. (Acmana,
Kazaxcman)

Illepy6aii Kypmano6aiiyiasl — ¢.2.0.
(Acmana, Kazaxcman)

PegaknusiibIK ajaKka KypamMbl
Kyixab6aesa 7K.O. — 3.2.x. (Acmana,
Kaszaxcman) — (mepaza)

Azep AnmneB — PhD (Kunv, I'epmanus)
AiibiMoeToB M.A. — KP enbex cinipeen
MaO0eHuem Kavupamxepi (Acmana,
Kazaxcman)
Baiinnszosa 3.C. — 3.2.x. (Capamos,
Peceri)
ExneycizoBa U.K.—
Kazaxcman)
Kazues 3.F.— 3.2.x. (Acmana, Kazaxcman)
Konsbic B.T. — 3.2.x. (Acmana,
Kazaxcman)
Kymuknaesa M.JK. — PhD (Acmana,
Kazaxcman)
MymanoB T.E. (Acmana, Kazaxcman)
Hypra3unoB B.K. — 3.2.x. (Acmana,
Kazaxcman)
Hypmaraméeros P.¥. — PhD (Kocmanaii,
Kazaxcman)
PaxpiMoepaun K.X. — 3.2.0. (Ockemen,
Kazaxcman)
Teriz6exoBa K.U. — 3.2.x. (biwkex,
Kwizevizcman)
TinembaeBa XK.O. — 3.2.x. (Acmana,
Kazaxcman)
Kypnan pepakuuschl
Koary6aesa I.b.
Epmex A.B.
Kymarengnna B.2K.
BaiinenoBa A.K.
JxamOypmma K.A.
Kazaxcman Pecnyonukacvr Maoernuem
Jrcone aknapam munucmpiiei Axnapam
JICOHE MYPpaeam KOMUMEmiHiy
BAK ecenke Koo mypanvl Kyaniei
Ne 11219-)K 15.11.2010 oc.
(Aneawpl ecenke Koo Ke3zinoezi HOMIpi
men mep3zimi Ne6592-2K. 07.09.2005 arc.)
MexkeH-xalbI:
Kazakcran PecmyOnmkacer,
010000, Acrana K., MOHTIJIIK €J1 IaHF.,
8 yit
TeJL: 8(7172)74 -02-06;
daxc: 8(7172)74- 1443
www.iz.adilet.gov.kz
E-mail: instzak-kz@mail.ru,
institutzakonodatelstva@gmail.com

3.2.K. (Acmana,

MA3SMYHBbI :iiiiiiiiiiiiiiiiiiizazzzziiiiiiis

PemaKIBT OAFAHACDL ..o

Kazaxcman Pecnyonuxacer 9oinem munucmpi M.B. Bexemaegmoly

11

Xanvlk anoviHoazwl ecedi

«KapubIHbIH» MyparaT OeTTepi

C.K. BIIBIPBINIEBA A nangeIKThIH, TapacaTTRUIBIKTHIH KOHE
OMIUIIIKTIH a3aMaTThIK KYKBIKTBIH Karuaaiapsl peringeri peuni (KP 31
Kaprubicer, Ne2(18)-2010., 40-43 0.)...ocooooo

K.K. CABUPOB C.K. blasipsimieBanbIH aqanapIKTEH, Tapacar-
TBUIBIKTBIH KOHE 9IIIIKTIH a3aMaTThIK KYKBIKTBIH KaFH1aaapbl PETiH-

[[el“i peni FBUIBIMU KapHusJIaHbIMbIHA KalTa OPATTFAHIA...........oooooiviievicciicccs

KoHCTUTYUHSIIBIK 5KoHE IKIMIIITIK KYKbIK
A.A. KAPAEB KoHCTHTYIHSJIBIK KayillCi3MiKTiH YFBIMBI, Kypa-
MBI K9HE Ma3MYHEI

PK. JOKUEMBAEB A3aMaTTap111)1H KYKBIKTBIK CAaHAChl MEH
KYKBIKTBIK MOJICHUETIHIH AEHTCHiH apTTIpy Mpo0JIeMachl Typalbl .

A3aMaTThIK 5KOHE a3aMaTThIK IC KYPri3y KYKbIFbI
Y.E. KYIUSAPOBA Myparepiik HHCTHTYTHl KaJbITaCybIHBIH
JKOHE Ka3ipri Ke3/eTi KOMIaHYBIHBIH KE3CHICPL .o

KbLIMBICTBIK KYKBIK K9HE KbIIMBICTBIK MPOLECC
A.H. AXITAHOB, A.JI. XAH Xenen i3xectipy mapanapbl MeH
JKACBIPBIH TEPrey OPEKETTePiHIH KYKBIKTBIK TaOMFAaThl MEH OJapAbIH

.30

38

45

APAKITTH @XKBIPATY TYPATIBL ...t

P.T. HYPTAEB Kazakcran PecnyOnmkacbki KpUIMBICTBIK KO-
JIEKCIHIH SKOJOTHSUIBIK KBUIMBICTHIK KYKBIK OY3YIIBUIBIKTap KYPaMbl-
HBIH CYOBEKTHBTI OENTiNIepiH PETTEHTIH HOpMAaJaphIH XKETUIAIPY Mpo-
Onemanapsl

K.O. TUNIEMBAEBA, ®.P. AXME/I’KAHOB A3amarTeiKTan
alibIpy: 3aHHAMAJIBIK PETTEY/IH XKOHE XKy3ere achpyAiH Keilip mace-
nenepi

Xanbmapanbm KYKBIK 7K9H€ CaJbICTBIPMAJIbI
KYKBIKTaHY

M.A. HIDKEHOB T'epmanusi cOTTapbIHBIH COT ICIH XKYpri3yie

MpCHEACHT CUIIaTbIHAarbl KatuJaJlapblH KOJIAaHY TS)KlpI/I6eCI

KyYKBbIKTBIK MOHUTOPUHT

N.K. EJIEYCI30BA, A.M. TYPIBIBEK Kazakcran Pecmy-
OIIMKACBIHBIH JKOHE WICT eIICPAiH 3aHHAMACHIH KOMMEPLIUSIIBIK, OHBIH
I HIe MEMJICKETTIH KAaTBICYbI Oap 3aHIbI TYJIFAIapIbl PETTey OOIiriH-

JIE TATIIIAY... e
A.A. TOYIIETXAHOBA ABroMoOWIb KOiriHiH Kei0ip mpooire-
Masiapbl MEH JlaMy MepCIEeKTUBAIIAPHL ...

A.Y. KAJIMEBA KasakcraH Pecny6nm<acm EH6eK KOI[eKClHlHHN
.98

KYKBIKTHIK MOHHUTOPUHTIHIH KelOip macenenepi (KP ErOex konexcine
TaJay aHBIKTAMaChIHBIH MaTepuangapbl OOWBIHIIA). ...

H.M. 9KIMOBA «XaJbIK IeHCayIJIbIFbI )KOHE I[eHcay.l'IbIK caKTayW

Kyteci Typansny Kazakcran PecnyOnukachiHBIH KOEKCiHE KYKBIKTHIK

.70

.76
.88

108

MOHUTOPHHTIHIH KEHOIP MOCEICIICPI......oooeeeeeeeeeeeee

MemuiekeTTiK Tijigeri 3aH MbIFAPMAIIBLILIFBI MPAKTH-
KaCbIHAH

H.M. IPUMANIIEB Kazakcran PecnyOnnkacbiHbIH MemiekerT-
TIK €1TaHOACH: CTAHIAPTTBIK MOCEIICIICD. ..o
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K.K. CABUPOB Bo3epaniasice k Hayunoit myonukarmu C.K. Uaper-
IIEBOH O pOJI TOOPOCOBECTHOCTH, PA3yMHOCTH M CIPABEIIMBOCTH Kak
MPUHIHUIOB FPaXJaHCKOTO MpaBa

KoncTuTynuonHoe u aiMMHUCTPATUBHOE NPABO

A.A. KAPAEB Ilonsrtue, coctaB 1 coaepKaHue KOHCTUTYLIHOHHOM
OCBOTIACHOCTHL ... ...

P.K. JUKUEMBAEB O npoGneme noBbIIeHNs! yPOBHS IIPaBOCO3Ha-

HUS ¥ TPABOBOU KYIBTYPBI TPAIKIAH ...

I'paxxaanckoe M rpaskIaHCKO-NpollecCyaabHoe PaBo
Y.E. KYIUAPOBA Ortans! CTaHOBIEHUS U CETOAHSAIIHETO MpH-
MCHEHHS MHCTHTYTa HACJIEeOBaHUS

38

Yro/si0BHOE IPaBoO M YroJIOBHBII IpoLecce
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Horo koziekca PecnyOnmkn Kaszaxcras, perynupyronmx cyObeKTHBHBIC
MIPU3HAKH COCTABOB SKOJOTMYECKUX YTONOBHBIX TPABOHAPYIICHUIA.......
K.Y. TIEMBAEBA, ®.P. AXMEJI/KAHOB Jlumenue rpax-
JTAHCTBA: HEKOTOPBIC BOIPOCHI 3aKOHOJATEIBHOTO PETYIUPOBAHHSA U
PEAITIMBALIHIIL. ..o

Me:xayHapoaHoe NMpPaBo U CPABHUTEJIbHOE NpPaBoOBejle-
HUe
M.A. ITAKEHOB Ilpaktuka cynoB I'epManuu mo Mcmosb30Ba-

HUIO TIPaBWJI IPEIEICHTHOTO XapaKTepa B CYAOIPOU3BOICTBE. ...

IIpaBoBOii MOHUTOPHUHT

HN.K. EJIEYCH30BA, .M. TYPIBIBEK Amnanu3 3akoHOna-
tenbeTBa PecnyOnuku Kazaxcran n 3apyOe)HBIX CTpaH B YacTH pery-
JIMPOBaHMS KOMMEPYECKUX IOPUANIECKUX JIMIL, B TOM YHUCIIE C y4acTH-
€M TOCYIAPCTBA.
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310PaBOOXPAHEHUSN...........c.coc....
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fI3bIKE
H.M. IPUMAIIEB TocynapctBennslii rep6 Pecnyonuku Ka-

3aXCTaH: MPOOIEMBI CTAHIAPTA. ..ottt
H.H. UCAK Poip s351Ka B paMKax IporpaMMHoi ctateu «Pyxa-

TpudyHa M0/101010 Yy4€HOI0
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SKCTIEANIINN: TTPOOIEMBbI KBaIH(UKAIIMY 1 TIPABOBOTO PETYIHPOBaHUS
H.B. BATUCOB O HekoTopsIx mpobieMax HpUMEHEHHS Mep
obecriedeHus 1o JienaM 00 aIMUHUCTPATHBHBIX MPAaBOHAPYIICHHUIX B
00J1acT! OXpaHbl OKPY’KAIOIIEH Cpeibl U MCHONB30BAHUS MTPUPOTHBIX

pecypcos

A.E. ACAHOB UcnonuutenbHOE IPOU3BOACTBO B PecmyOnuke
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164
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170
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XpoHHUKAa HAYYHOM KU3HU

Wudopmanmonnoe coobuieHne 00 auiee NaMsITH BUIHOTO
TOCYIApCTBEHHOTO W OOLICCTBEHHOIO JESTENs, YYSHOrO-IOpUCTa
H.A. IllaiikenoBa, 1. Acrana, 9 utons 2018 roxa.

HNudopmanuonnoe coobiieHue 0 V  MEKIYHAPOIHON Hayd-
HO-TIPaKTH4eCKOil KoH(pepeHnnu Ha TeMy «OOecriedyeHne BEpXOBEH-
CTBa MpaBa: HOBbIE BO3MOXXHOCTH B CBETE INIOOANBHBIX U3MEHEHHUI,
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HNudopmanmnonHoe coOOmeHHe IO KOHKYPCY Hay4YHBIX pPadoT

WudopmanmoHHoe cooOIIeHHE 0 KOHKYPCY UCCIIEA0BATENbCKUX
paboT cpeny HaydHBIX COTPYIHHKOB MHCTHTYyTa 3aKOHOAATENHCTBA

Pecry6nmuku Kazaxcran
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ITPAKTUKA CYAOB 'EPMAHHMH 110 UCITOJIB3OBAHHIO
IHPABUJI IPENEAEHTHOTI'O XAPAKTEPA
B CYAOIIPOU3BOIACTBE

IIIaxkenoB Maau AMaHreJabAbleBHY

Thasuviil nayunslii compyonuk Axademuu npasocyous npu Bepxosnom Cyoe Pecnybnuxu
Kaszaxcman, x.10.1, o. Acmana, Pecnyonuxa Kazaxcman,

e-mail: madi_shakenov@inbox.ru

Knroueevie cnosa: cyoebnas npakmuka, 3apy0excHulii Onvim, npasuila npeyeoeHmuo2o Xapax-
mepa, cy0eOHblll akm, cy0onpou3800Cmeo.

Annomayus. Cmamus paccmampugaem onvim 8 OMnpasieHuy npagocyoust 00H020 U3 IAGHbIX
npedcmagumeneti poOMaHO-2epMAaHCKoll npasosoll cemvu — Pedepamuenou Pecnyonuxu 'epmanuu. B
4acmHoCmu, 00BLEKMOM U3YYeHUs CMATU NPABULA NpeyedeHmMHO20 XapaKmepd, KOmopvle NPUMeHsl-
romes cy0eOHviMu uHcmanyuamu 6 I epyanuu.

Ananuz nexomopuix cyoebnuix peuenuti Pedepanvrozo Cyoa no mpyoogwuim cnopam oaem oc-
HOBaHUe agmopy NPULMu K 661800y 0 MOM, YMO BbICULAS CYOeOHAs UHCMAHYUS 8 chepe MPYOOBbIX
OMHOWEHUL O4eHb Yacmo npubdezaem K opMupo8aHuio nPagoEbIX NOUYULL 8 CBOUX PEULeHUSAX 1O
Paspeulenuro KOHKpemuwix 0ell, Komopule 8 OdibHeluemM WUpoKo UCnonb3yiomes kaxk camum Dede-
panvrvim Cyoom no mpyoogvim cnopam, max u unsimu cyoamu I epyanuu.

Taxum obpazom, cmamus NOKA3bI8AEM, YMo NPU OMCYMCMBEUL OPUOULECKO20 3aKPenIeHUs. npe-
yeoenmnoe npaso cywecmeyem 6 I epmanuu 6 guoe «ghaxmuyeckoi npeyeoeHmHocmuy».

Ommeuaemca paboma Medxcoynapoonozo Cosema npu Bepxoenom Cyde Pecnybnuxu Kazax-
CMaH, KOMOPLIM CHOPMYTUPOBAHBI PEKOMEHOAYUY NO UMNIEMEHMAYUY NPABUT NPEYedeHMHO20 Xd-
paxkmepa 6 Kazaxcmane. Cmamws axyenmupyem HUMAHUE HA CIOHCHOCIU MAKOU UMNIIeMEeHmayuu
U Ha HeobXo0UMble cCOnymcmeyujue mepol 0isi obecneyeHus 3¢hghekmusHol pabomsvl MaKuUx NPagul
8 Cywecmsyouux yciogusax pearusayuu cyoeonou enacmu 6 Pecnyonuxe Kazaxcman.

TEPMAHMUS COTTAPBIHBIH COT ICIH KYPT'I3VIE
MPELEJAEHT CUNATBIHIAFBI KAFUJAJIAPBIH
KOJIJAHY TOXXIPUBECI

Moau Amanrenniyiasl HIokeHoB

Kaszaxcman Pecnyonukacet JKosapewr Comul srcanvinoazel Com mepeiniei akademusColHbIH
bac vlibimu Kbizmemkepi, 3.8.x., Acmana K., Kazaxcman Pecnybnuxacol;
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COm aKmici, com ic JHcypzi3y.

Annomayun. Maxanraoa pomano-eepmanoblK KYKbIKMbIK AHCYUeHiH 6acmbl oKinoepiniy Oipi —
TI'epmanusa @edepamusmix Pecnybnuxacvinvly com mepenicin cypeizyoeci maxcipubeci Kkapaiaowl.
Aman aiimkanoa, maxanauviy 3epmmey odovekmici I epmanuadagvl commap KOI0AHAMbIH npeye-
OeHm CUnamvlHOazvl epedicenepi 600bL.

Maxkanaoa ®eoepanovix enbex Comuinbiy Keubip com uewimoepine manoay HcacanblHoObl.
Ocvl manoay nezizenoe agmop eHoOeK KamvlHACMAPbl CANACLIHOAEbL HCOLAPEbl COM UHCIMAHYUACHL
Kén dicagoaiiapoa Hakmel icmepoi wieuty 6oublHua 63 uwewimoepinoe KYKblKmulK YCmMAaHblMoapobl
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Ocvlean nezizoene omvlpbln MAaKaia 3ay0apoa Oekiminyin maodvlimazan npeyeoeHmiK KyKvlk
I'epmanusoa «ic scysinoeei npeyedeHminiky mypinoe oap oen kepcemeoi.

Kazaxcman Pecnybnuxacvinviy Koeapevt Combi dcanvinoazel Xanvikapanwix Kenecmin orcy-
mbicbl aman eminoi, on Kazakcmanoa npeyedenm cunamvlHoagvl epexcenepin uMniemeHmayusiiay
bouvinwa yceinvicmap dcacazan. Makanaoa mynoau umniemeHmayusHoly macenepine sxcone Ka-
sagcman Pecnybauxacvinvly com 6uniein stcysiee acvlpy Kazipei sca2oaibinoazbl 0CbIHOAl epedice-
J1epOiy, mUiMoi sHcymulc icmeyine Kadxcemmi Oipllecker wiapanapea baca Hazap ayoapulidobi.
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Meosrcoynapoonoe npago u cpagHumenbHoe npasoedeHue

THE PRACTICE OF GERMAN COURTS ON THE USE
OFRULES OF PRECEDENT NATURE
IN LEGAL PROCEEDINGS

Shakenov ML.A.
Chief research fellow of the Academy of Justice under the Supreme Court of the Republic
of Kazakhstan, Ph.D., Astana, Republic of Kazakhstan,; e-mail: madi_shakenov@inbox.ru

Keywords: Judicial practice, foreign experience, rules of precedent character; judicial act; legal
proceedings.

Abstract. The article considers the experience in the administration of justice of one of the main
representatives of the Romano-German legal family — the Federal Republic of Germany. In particular,
the object of study were rules of precedent nature, which are applied by courts in Germany.

Analysis of some judgments of the Federal Labor Court gives reason to the author to conclude
that the highest court in the field of labor relations is very often resorted to the formation of legal
positions in their decisions to resolve specific cases, which are then widely used by the Federal Labor
Court itself and other courts of Germany.

Thereby the article shows that, in the absence of legal consolidation, case law exists in Germany
in the form of «factual precedentancyy.

The work of the International Council under the Supreme Court of the Republic of Kazakhstan
is marked, which formulates recommendations on the implementation of rules of precedent nature
in Kazakhstan. The article focuses on the complexity of such implementation and on the necessary
concomitant measures to ensure the effective action of such rules in the existing conditions of the

Jjudicial power realization in the Republic of Kazakhstan.

Tema crtarbu BbIOpaHa C y4eTOM HaJIHYUS
TPAAUIIMOHHOTO MHEHHUSI O TOM, YTO B CTpaHax
POMaHO-TEpPMaHCKOW MPaBOBOW CHUCTEMBI Cye0-
HBIH MIPELEACHT HE MPUMEHSETCS B BUY €r0 KOH-
(bMKTa C TAKUMU TIPUHIIUIIAMYU KaK pa3zeiiCHue
BJIACTEMN U HE3aBUCUMOCTB CylIel. JJOKTprUHAIBbHO
U y 3apyOeKHBIX HccienoBaresiei, u B paborax
podecCcCopoB  MOCTCOBETCKOTO MPOCTPAHCTBA
OTMEUAETCS, YTO MPU HAJTUYUU CYIIECTBEHHOTO
3HaYeHUs Cy[eOHOW npakTuku B [epmManum, oT-
JIENIbHOE PellieHNe He HOCUT 0053aTeIbHOTO 3Ha-
YeHHEe ISl BCEX aHaJOTMYHBIX nen [1, c. 85; 2,
c. 125-126].

Mexy Tem, Kak OTMEYAET OIMH U3 HUCCIIEI0-
Baresieil mpeneaeHTHoro npasa ['yk [T A. «...Tak,
1ocje BTOPO MUPOBOM BOWHBI B 3ananHoi EB-
pore MosIBUIaCh KOHUEHIMS CYJIECUCKOro Mmpasa.
Bricine cynebusie nnctanuu OPIT mocrtarou-
HO IIPOYHO BCTAJIA HA MY Th «CYAEHCKOTO MPaBay.
Hauano sromy nonoxun denepanbHblii KOHCTH-
TYLIMOHHBIN CYJI, 3asIBUBLIUHN YXKE B MIEPBHIE TOJIbI
CBOEH NEeATETHbHOCTH, YTO HApSIy C KOHCTHUTY-
uuen OyJeT pyKOBOACTBOBAThCS HAJA3aKOHHBIMU
MPUHIUIIAMHA (371€Ch TI0 TEKCTY MMEETCS CChUIKA
Ha crarbto TymanoB B.A. K kpuTtuke koHUenmu
«cyzaeickoro mpasay // COBETCKOE TOCYIapCTBO U
npaso. 1980. Ne3. C. 111-117).

B 1990 r. k ®PI" npucoeaununace I'/IP, Tem
CaMbIM TOCJIEOBATENIbHO OBUIM pacmpocTpa-
HEHbl Ha OOBEAMHEHHOW TEPPUTOPUU 3aKOHBI
@PT, npaBoBas u cynaeOHas cuctema. CyneOHast
npakTtuka B ['epmanuu, kak B OPI, tak u B [ /[P,
TPaJUIIMOHHO HE CUMTAJach UCTOUHUKOM ITIpaBa.
Ho B HacTos111€€ BpEMS PU3HAETCS BaXKHAS POJIb

®denepalibHOr0 KOHCTUTYLIMOHHOTO CyAa U ApY-
TUX BBICHIMX CYyAEOHBIX YUPEKICHHH, perieHus
KOTOPBIX pacCMaTpUBAIOTCS B KAUE€CTBE CTOUHU-
Ka MpaBa, KaKk MMpy MPUMEHEHUU 3aKOHa, TaK U B
cilydyae OOHapyKeHUsI HETOYHOCTel uiu npoode-
JIOB B 3aKOHO/ATENIbCTBE...» [3, ¢. 32].

[Tpu paccMoTpeHUU, UCTOPUUECKHUX MPUME-
po B kHure Jlasuna P. u XKoddpe-Crnunosu K.
MIPUBOAUTCS CIEAYIOIIEE: «. .. [I0CTIE BCTYIJICHUS
B cuiy | sHBapsa 1990 r. I'paxknanckoro ynosxe-
HUSl CTpaHa OKa3ajlachb B COCTOSIHUU KpHU3HUca, U
31ech Oosee ocTpo, 4eMm re Obl TO HU OBLITO, BO3-
HUKJIa TOTPEOHOCTh MPUCTIOCOONEHUsT MpaBa K
HOBBIM ycioBusaM. CyneOHasi MpakTUKa JTOJKHA
OblIa 3aMEHUTH IPU STOM BO MHOTOM OeCCHIIb-
Horo 3akoHoxarens. Ho mockonbky I[paxnan-
CKO€ YJI0KEHHE BCTYIHIIO B CHUIIy HEIaBHO, CY/IbI
OCTEperajuch JaBaTb €r0 KOHKPETHBIM HOpPMaM
TOJIKOBaHUE, MPSIMOIIPOTHUBOpEYAIEe YCTaHOB-
Ke 3aKkoHojarens. Hemeukue cynbl mMpomoKanu
IIOATOMY TOJNKOBaTh HOpMEI I'T'Y B TOM ke ma-
He, KaKoil UM ObLI MpHUAaH aBTOPAMU YIOKEHHUSI.
Ho xora Bo3HHKII2 0c00asi HEOOXOAUMOCTh, OHU
HEHUTpaIM30BalIN JEHCTBHE KOHKPETHBIX HOPM
yTeM OoOpalieHus K OOLIUM MPUHIIUIIAM, TaKKe
c(hopMyIMpPOBAaHHBIM aBTOPAMH YJIOKEHUSI.

DTOT cOCO0 UCIIONIB30BAJICS YXKe 10 IEPBOH
MUpPOBOM BoMHBI. Cchllasich Ha TpeOOBaHUE yBa-
KaTh J00pbIe HpaBkl (gute Sitten), coaeprramu-
ecsa B § 826 I'T, Beiciias cynebHass MHCTaHIIUS
— pexcrepuxT — He No00sIach BHECTH Al U3MeE-
HEHUH B CUCTEMY JEIUKTHOW OTBETCTBEHHOCTH.
Peiixcrepuxt mpu3HaI 00s13aHHOCTh BO3MECTUTH
HE TOJBKO peasibHBIN yIIepO, HO U YIYIIEHHYIO
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BBITOJTY, XOTA § 823 10CTaTOYHO SICHO MCKJIIOYa-
€T TaKyl0 BO3MOXKHOCTb. CyJl 3anpeTus JIMILy Co-
BepIIaTh JTIOOBIC ICUCTBUS, HAPYIIAIOIINE UHTE-
pecsl apyroii crpansl (Unterlassungdklage), u B
TeX cllydasx, KOrJa 3aKOH BO3J1araji Ha 3TO JIMIIO
JIUIIb 003aHHOCTh BO3MECTUTH BpPE].

CyneOHasi MpakTHKa TaKOrO poja OKOHYA-
TEJIBHO YTBEPAWIACh IOCJIE BTOPOM MHUPOBOM
BOIHBI B HUCKJIIOUUTENBHBIX YCIOBHIX HH -
1MW, OXBaTHBIIEH cTpaHy. OMOpPHBIM CTall Te-
neps § 242 I'TY, koTopblii TpeOOBAI OT CTOPOH
JIOTOBOPA yBaKEHUS K «100poii coBecTm» («Treu
und Glaubeny). PeitxcrepuxT mpusHam HEOOXO-
JUMOCTh BMEIIATEeNhCTBA CYyAeOHON MPAKTHKH,
JUISL TOTO 4TOOBI M30€XaTh TeX IrpyObIX Hecrpa-
BEUIMBOCTEH, K KOTOPHIM MpHBENX Obl KJIacCu-
geckue crnocoOwl TonmkoBanus. B 1920 romy cyn
MpU3HAT OTKJIOHSIBIIYIOCS MM paHEE TEOPHUIO
M3MEHUBIIUXCSA OOCTOSTENHCTB; OBLT PEIIeH B
M0JIb3Y COOCTBEHHUKA CIIOP, CYIIECTBO KOTOPOTO
COCTOSUJIO B TOM, YTO COOCTBEHHHUK 00s13aJICsl OTa-
IJIMBATh CAAHHBIM UM BHAEM JIOM, HO CTOUMOCTb
OTOIJIEHUS 3a JIBa T0Ja JIOCTHUIJIa CyMMBI, paB-
HOM HaeMHOU miate 3a aecarthb jet. B 1923 rony
ObUI ceNaH emnle OIuH pemuTeNnbHbi mar. Cyna
OTKa3aJicd OT MPUHIUIIA HOMUHAIM3Ma («Mapka
pPaBHSIETCSl MapKe») U HE COIVIaCWIICS C TE€M, 4TO
JOJDKHUK TI0 JIEHE)KHOMY 0053aTelIbCTBY MOXKET
UCIIOMTHUTH €T0, YIUIATUB KpPenuTopy B odecie-
HEHHBIX MapKaX HOMMHAJIBHYIO CYMMY JIOJITa.
TpeboBanue «m00poil coBecTH», CHOPMYITHPO-
BaHHOe B § 242 I'T'Y, Bo300nangano Haja CreIu-
aJTbHBIMH HOpMaMHU...» [4, c. 87-88].

CymiecTBeHHBIM (haKTOPOM pa3BUTHUS CyIeO-
HOTO IpaBa, MO-BUIUMOMY, SIBJIIETCSI OTCYTCTBHE
JOJDKHOTO  3aKOHOAATEIbHOTO  PEryIupOBaHUS.
ITpodeccop TonoBko JI.B. ormeuaer, yTo cyiue-
CTBEHHOE pa3BUTHE cyneOHoro rnpasa Bo dpan-
MU CBSA3aHO C MPAKTUKOW aJMUHUCTPATUBHOMN
IOCTUIIMH, €CITU OBITh TOYHEE MPOIUTHPYEM «...
Oco0ast cutyanus CIOXHUIACh BO (PaHIy3CKOM
aMUHUCTPATUBHOM IIpaBe, KOTOPOE, KaK U3BECT-
HO, HE ObUTO KOoAM(HUIIMPOBAHO HA YPOBHE MaTe-
pHANBHO-TIPABOBBIX HOPM, a (HopMHUPOBAIOCH
Cyry0o mpoleccyalbHO — IyTeM MOSBICHUS aB-
TOHOMHOM BETBU Cy[eOHOI CUCTEMBI B BUJE ajI-
MUHHCTPaTUBHOU rocTULIMU. B pesynsrare dpan-
Iy3CKUE aJIMUHUCTPATHUBHBIC CYIbH OKA3aJUCh B
TOM 7K€ CUTYyaIllH, YTO ¥ CyIbU common law, kor-
Jla HaJIM4Yue CyA0yCTPOHCTBEHHBIX U IpOIECCy-
aJIbHBIX HOPM COIPOBOXKJATOCH MOJHBIM OTCYT-
CTBUEM HOpPM MarepualbHO-NPABOBLIX. boiee
TOTO, BCKOpPE BBISICHUJIOCH, YTO HUKAKHE JIPYTHE
konekcel, BkItodas ['K u YK, agmunuctpartus-
HBIE Cy[IbU TMPUMEHSATh HE JIOJKHBI, MOCKOIBKY
cdepbl YaCTHOTO M YTOJIOBHOTO IpaBa HE OTHO-
CATCS K HUX KOMIIETCHLMHU. B Takol cUTyauuu
aIMUHUCTPATHUBHBIM CYIbsIM OCTABAJIOCHh TOJIHKO
"cTpouTs" aAMMHHUCTPAaTHBHOE IpaBoO, T.€., IO

CYTH, BCIO ITyOJIMYHO-TIIPABOBYIO MaTEepHIO, Yepes
"cyneOHble TpereneHThl", KOTOphle 10 CUX I0p
COCTaBIISAIOT BO PpaHIMU €ro UCTOUHUKOBEIUe-
CKYIO OCHOBY...» [5, c. 6].

AHaJOTUYHBIN CY)XJIEHUE MOXHO HaWTH U
B BBICKA3bIBAHMH HEMELKOIro cyabu Bombdranr
bana «...B I'epMaHuu, Kpome IUCAHOIO IIpasa,
€CTh TaK)Ke M HeMHCcaHoe MpaBo, TO €CTh TaK Ha-
3bpIBa€Masi TPaKTOBKa 3aKoHa cynamu. Hanpumep,
[IPaBOOTHOIIEHUSI B paMKax JIM3uHra B [ epmanumn
BOOOIIIE HE KOAU(DULIPOBAHBI. Y HAc HET 3aKOHA
o nm3unre. [IpaBoBast 060109Ka MOJOOHBIX AOTO-
BOpOB 00pa3oBajioch B paMKax CyneOHON IMmpak-
TUKH IpuMepHO B 1970 roxy, nocie Toro Kax Jiu-
3UHT OBLJI 3aMMCTBOBAH U3 aHIVIO-aMEPUKAHCKOTO
IIPaBOBOTO KpyTa...»!.

Paboras Bo B3auMOCBSI3U € MEXTyHapOIHbI-
MU OpraHu3alusIMy, AKajeMust IpaBoOCyaus IpU
BepxoBHoM Cyne nosmyyaeT npeioKeHus U pe-
KOMEHJIAINH 110 YIyYIICHUIO CyIeOHON CHCTEMBbI
B Kazaxcrane. Tak_IvaBbl IpeacTaBUTENILCTBA
GIZ B Kazaxcrane Wopr Ilynenbka, nopenuics
OINBITOM CyAeOHOW MNpakTHKH B cTpaHax lep-
MaHuu, Asctpuu, I'peunn, JlarBuu. Ilo omeity
I'epmanumn oTMevaeTcsi, 4YTO IPUHLIKIT HE3aBUCH-
MOCTH CyIE€H M JOKTPHUHA DPA3IEICHMs BIIACTEHN
TEOPETUYECKHU CO3JaeT CUTYalUI0, IPU KOTOPOIl
«...JJaxe Ccylbsl yUaCTKOBOIO cyda (HM3ILIee 3Be-
HO Cy[IeOHOM CHCTEMBI) MOXKET MPUHATH pellie-
HUeE, MpoTUBOpeyallee pemeHusM PenepanbHO-
r0 BEPXOBHOIO CyZAa IO APYTUM AenaM...». [Ipu
3TOM, «...JJIs COOIIOACHUSI €AMHOOOpa3us B TOJI-
KOBaHUM U NPUMEHEHHH IIpaBa B LIEJsIX obecrie-
YeHHs MPaBOil CTaOMIBLHOCTH, OE30MACHOCTH U
MPEJICKa3yeMOCTH CYIeOHBIX PEUICHHH...» CYIbI
HWKECTOSIIUX HMHCTAHIMHW I[PUAECPKUBAOTCS
IIPABOBBIX MMO3ULMI BBIILIECTOALINX CY/I0B.

Pemienne BbILIECTOAIIMMU CyJaMH HpPHH-
LUMIIUAIbHBIX TPAaBOBBIX BOIPOCOB BIIEPBBIE
WIM MEHSIOUIMe NpeblIylue IpaBoBbIE IO-
3ULIMM B ['epMaHMM Ha3bIBAIOTCA OCHOBOIIOJIA-
TalolMM pELIEHUEM, a HE MpeleAeHTOM. [-H
Nopr Ilynenbka co CChUIKOM Ha OAHO M3 TAKUX
OCHOBOIIOJIAralolUX pPEIICHUH, BbIPAKEHHBIX
B [locranoBnenun BepxoBHoro cyga ®PI" ot 5
mapta 2009 ., Az. IX ZR 90/06, ormeuaer, 4To
«...HWKECTOSALINE CyAbl MPU OLIEHKE MPaBOBO-
ro TOJOKEHHUs] B KOHKPETHOM CIIy4yae JOJIKHBI
NpPUHUMATh BO BHUMaHME NpaBWJIa W MPHHLU-
Ibl, YCTAHOBJICHHbIE MPAKTUKONW BBIIIECTOSIINX
CyaoB...». Heo0XoauMo yTOUHUTH, YTO JTaHHAS
MO3UIMS B YKa3aHHOM ITOCTaHOBJIEHUH OTpake-
Ha Jlakeé HECKOJHKO KOHKpETHEe, TOro, Ha 4To
ykaseiBaeT r-H Hopr Ilynenbka, a UMEHHO «...
Insbesondere dann, wenn — wie im Streitfall — die
im Ausgangsverfahren getroffene Entscheidung
der Kontrolle einer anderen Gerichtsbarkeit als
der Ziviljustiz untersteht, hat das Regressgericht

'B I epmanul He cyuwjecmayem maxou npoodnemvl, Kax Hedosepue k cyoam [Humepevio Lllensesoii H. ¢ Oviguum
cyoveti DPI” Banv B. om 5 uions 2012 2.] // https.//pravo.ru/review/view/74490/.
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bei der Beurteilung rechtlicher Streitfragen der
jeweiligen hochstrichterlichen Rechtsprechung
der Fachgerichtsbarkeit zu folgen, weil ihr bei
der Rechtsfindung eine {iiberragend wichtige
praktische Bedeutung zukommt...»?, 4TO0 MOX-
HO TepeBecTH Kak «B YacTHOCTH, ecnu, Kak U
B Cllyyae JaHHOIO CIIOpa, PEIIEHUE, IPUHATOE
B OCHOBHOM pa30HpaTesibCTBE, MOJICKUT pac-
CMOTPEHHIO CYAOM, OTIUYHBIM OT I'Pa’KJaHCKOTO
npoiiecca (Crop mo rpaxkaaHckomy mpany), Cyn,
paccMaTpuBalONIMM /1e70, JOJKEH Clie0BaTh
COOTBETCTBYIOIIUM CyA€OHBIM PELICHUSM CYIO-
MIPOU3BOACTBA, K KOTOPOMY OTHOCHUTCS JIEJIO».
JpyruMu cioBamu, 3T0 OCHOBOIIOJIATraoILEee pe-
meHre uMeeT asa acrnekra: 1. HeobxoguMmocTh
CUUTATBCS C Cy/IeOHON MPaKTHUKON (MBI HE MpPH-
BEJIM MO3UIHIO O HEOOXOAUMOCTH CJIEI0BaTh pe-
uieHusiM BepxoBHOTO cyJ1ia, HO B aHAIU3UPYEMOM
IlocTanoBnenun 3to ToXke ecthb), 2. Ilpunepxu-
BaThCsl TOW CyAeOHOM MpPaKTUKH, K KOTOPOM OT-
HOCHTCS IaHHOE CYJOTIPOU3BOCTBO.

B pamkax mOBBbIICHHS KBaTH(HUKAIMH, a
TaKKe U3y4eHHsI 3apyOE’KHOTO OIbITa Ka3aXCTaH-
CKHE€ CyJIbU HEPEIKO OTIPABISAIOTCS B KOMaHIU-
POBKH, Marepualbl MO WTOTaM KOMaHJIHWPOBOK
paccMaTpuBaIOTCSl 7Sl BBISABICHUS KOHCTPYK-
TUBHBIX NPEMIOKECHUN W PEKOMEHJAUMN s
pa3BuTusl cyneOHON cucTembl. OgHAa W3 TaKHUX
KOMaHJIMPOBOK UMeJIa MECTO B IIPOILLJIOM TOfy, B
OTYETE O KOMaHJIUPOBKE Ccyneu B ropoa Bucmap
ot 28 nekabps 2016 roma, oTMeyaeTcs, YTO Cy/IbI
I'epmaHuu B CTPYKType CyA€OHBIX PEIICHHI BbI-
JEJISIIOT TIpeamMoyiTy.

IIpn ananuse HekoTopelX pemienuit dene-
panbHoro Cyzna mo TpyZIOBBIM CIOpaMm, UHTEPEC
BBI3BAJIO HE cama nmpeamOyna, ynoMsHyTasl B OT-
yere, KoTopast o (axTy sBJseTcs JIMOO aBTOd-
nurpagom, U060 PYKOBOIAIIUMHU MOJIOKEHUSIMHU
(mocnenHee BHICTyNAeT HEKOM BBIKUMKOM-U3BIIE-
YEeHHEM M YKa3bIBa€TCs HE BO BCEX PELICHUSX).
CaMoe BakHOE B JaHHBIX PELICHUSX TO, YTO B
HUX OOJIBIIOE KOJIMYECTBO CCBHUIOK Ha MpPEIbl-
nyue pemeHus. Tak, Kk mpuMepy, pelieHue oT
01.08.2017, 9 AZB 45/17° comepkuT 7 CCBIIOK
Ha MpeAblayllde pEelIeHus, a B PEIIeHUH OT
22.11.2016, 9 AZB 41/16* comepxurcs 00Jib-
10€ KOJTMYECTBO CCBIJIOK, U3 KOTOPBIX OTHO Ja-
tupyercst 1961 romom. 310 1aeT HAM OCHOBaHUS
MoJjlarath, 4YTo MpeleJeHT O4YeHb aKTUBHO IpH-
MEHSIETCS HEMELIKUMU CYIbSIMH, TPUYEM, €CIU
BBISIBJISIET OCHOBHOE — IVIABHOE 3/1€Ch CyneOHast
TEXHHKA U MOJATOTOBICHHOCTH Cy/iel K pUMEHe-

HUIO NPELeICHTOB.

OtmeTuM, YTO TEXHHMKA LIUTUPOBAHUS IIpe-
JBIAYIIUX PEIICHUH He peaycMaTprBaeT yKas3a-
HUSI CTOPOH CIIOpa, OHA OCHOBaHA Ha yKa3aHUe
roja ¥ HOMEpa peIIeHHus, YTO OJIM3KO C TEeXHU-
KO o(HUIMAIBHOTO JOKYMEHTOO000pOTa, IPHUHS-
toro B Kaszaxcrane. Kpome Toro, Hano y4uThl-
BaTh CHUCTeMY (WIBTPALUU TOCTYMAIONINX JeT
B BbICIINE CyneOHble MHCTaHIMM B ['epmaHum.
B I'paxnanckoMm npoueccyanbHoMm koaekce OPT
3aKpEIUIEHO, 4TO PEBU3MOHHOE IPOU3BOACTBO
(aHaNOr Ka3aXxCTaHCKOIO KAaCCAlMOHHOTO MPOU3-
BOJICTBA) MOXKET OBITh MHUIIMHUPOBAHO JIUILb [TPH
HQJIMYMKM TPUHLUMOHAIBHOTO ((pyHIaMeHTalb-
Horo «grundsétzlichey) 3nauenus®. Ilpu 3TOM
BO3MOJKHA JIaXK€ «CKauKoBas peBuU3um» [6], T.e.
paccMOTpeHHMsl Jiena B MOPSIKE PEBU3UU HEMO-
CPEACTBEHHO IOCJIE PAaCCMOTPEHUs Jiena Mo Cy-
IIECTBY B II€PBOM MHCTAHIIMU 0€3 pacCMOTPEHUs
B amneJUIAIUOHHON WHCTaHIMH. Takas (uibTpa-
st 00eCreynBaeT, YTo B PeBU3MOHHOM MHCTaH-
LMY IiepecMaTpuBaroTcs auib 1-2 % nen [7].

Heo6xonumocts Takoil ¢Quiabsrpanun 3a-
KJIIOYEHO B TOM, YTO POJIb BBICIINX CYIEOHBIX
MHCTaHIUM B ['epMaHuM paziamyaercst ¢ PoJbio
kazaxcraHckoro BepxoBHoro Cyna. B ominuue
OT Ka3aXCTAaHCKHUX KOJUIET CY[bU BBICIIUX CYHOB
I'epmanum He MOTyT IMpPUHUMAarTh HOPMAaTHBHBIE
MIOCTaHOBJICHUS], KOTOpPbIE NPU3HAIOTCA HOpMa-
TUBHBIMHU TPABOBBIMH aKTaMU. B cBs3u ¢ oT-
CYTCTBUEM BO3MOYKHOCTH HENOCPEICTBEHHOIO
HOPMOTBOPYECTBA BBICIIME CYAEOHbIE WHCTaH-
U1 (GOPMHUPYIOT CBOM IPABOBBIE MO3ULMM IS
MIPEOOJICHUS] BO3MOXKHBIX KOJTU3UH U TPOOEoB
B MpaBe B KOHKPETHBIX pelieHusx. M BoT TyT To
Y BO3HUKAET HE0OXOAUMOCTb «(pUiIbTpoBy». Dop-
MYJIMPOBKA Y€TKOM, IIOJIHOM M SICHOM IIPaBOBOU
NO3ULMU TpeOyeT TIATeIbHON NpOpadbOTKH M
rpaMOTHOTO O(OpMIIEHHST B MOTHUBUPOBOYHOM
4acTu CcyAeOHOro aKTa, pelIalollero KOHKPETHOe
JIeo 1o cyuiecTBy. Jpyrumu ciioBamu, He00Xo-
JIUMO HE MIPOCTO pa3pelInuTh JEJI0, HO U JIOHECTH
IVIABHYIO MBICJIb: IOYEMY 3TO €10 OBLIO PEIEHO
MMEHHO TakuM 00pazoM. Pa3zpaboTka kauecTBeH-
HOTO CyleOHOro aKkTa, KOTOPbIN coiepxay Obl B
cebe pa3BepHYTOE CYXJICHHE O JOJKHOW Ipa-
BOBOM pernaMeHTanuu, TpeOyeT 3HaYUTEIbHBIX
BPEMEHHBIX U MHTEIUICKTYaJIbHBIX PECYPCOB.
VIMEHHO 3THUM U OOBSCHSETCS OTCYTCTBHE BO3-
MOKHOCTH B MOJIEIM PEBU3MOHHOIO MPOU3BOI-
cTBa I'epMaHMM paccMmarpuBaTh abOCOJIOTHO BCe
XKaJI00BI (TIPOTECTHI).

Takum 06pa3oM, MOXKHO C/I€TIaTh BBIBOJ, YTO,

2 HocmanoeﬂeHue Bepxosnozo Cyoa @PI" om 5.3.2009, IX ZR 90/06// https.//openjur.de/u/72885.html.
3 Pewenue Deodepanvnozo cyoa no mpyodoswim cnopam OPI om 1.8.2017, 9 AZB 45/17// http://juris.
bundesarbeitsgericht.de/cgi-bin/rechtsprechung/document.py? Gericht=bag&Art= en&Datum=2017&nr=19429&pos=

1&anz=251

4 Pewenue ®edepanviozo cyoa no mpydosuim cnopam DOPI om 22.11.2016, 9 AZB 41/16// hitp://
juris.bundesarbeitsgericht.de/cgi-bin/rechtsprechung/document.py? Gericht=bag&Art=en&Datum=2016-

]I&nr 19054&pos=12&anz=42

3 Zivilprozessordnung. In der Fassung der Bekanntmachung vom 05.12.2005// https://dejure.org/gesetze/ZPO. §§

543, 566.
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HECMOTpSI, Ha OTCYTCTBHE 3aKOHOJATEIHLHOTO
3aKperuieHus, cyaeOHas mpakTuka B [epmanumn
«3acToyiomnay 3a co0O MECTO Cpelar UCTOYHU-
koB npaBa de facto. 9to ormeuaet u r-H TpyHk A.
Hupexrop nHCTUTyTa BOCTOUHO-EBpOmNEnckoro
npaBa YHuBepcutera uM. K. AnpOpexra Ha3bIBas
TaKyl0 CHUTYalUI0 — «(PaKTUYECKON» MpeneaeHT-
HOCTHIO [8]. AHAJIOTMYHOE yTBEPXKICHUE JIelia-
eTCsl M B yUeOHHKE 10 CPaBHHUTEIHLHOMY MPABO-
BeAeHuIo npogeccopa Cangona A.X. [9, c. 163].
dakTHyeckasi MpereeHTHOCTh CYIIECTBYET
u B Kazaxcrane. Tak Koncturynumonusiii Co-
BeT PK 3auactyro ccpuiaeTcsi Ha CBOU MPEABIAY-
M€ PeleHHs, TO YaCTUYHO KAacaeTcsl U aKTOB
Bepxosnoro Cyma PK. OTuactu npeneneHTHbII
XapakTep UMEIOT MpaBWiia MPEIOAULIMU U y4YeTa
MHEHHS BBIIIECTOSILIEIO CY/a, BO3BPATHUBIIETO
JIeJI0 Ha HOBOE PAacCMOTPEHHE B HMKECTOSALIUI
cyn. Kpome Toro, HekoTopble aBTOPBI CKJIOHHBI
paccMaTpuBaTh U HOPMAaTUBHBIC ITOCTAHOBICHUS
BBICIIUX CyAeOHBIX MHCTAHIIMI B Ka4eCTBE Ipe-
uenenta [10, c. 21; 11; 12, c. 30]. IIpakruxa ne-
ATEITLHOCTH TI0 0000IICHHIO CY/IeOHOM MPAKTUKH
Ha TOCTCOBETCKOM MPOCTPAHCTBE JEHCTBUTEINb-
HO BKJIOYAeT B ce0s psii HEOOBIUHBIX MPABOBBIX
UHCTPYMEHTOB, K KOUM MOXXHO IPUYUCIIUTD yKa-
3aHHBIE HOPMAaTHBHBIC TOCTAHOBJICHHUS, MEXKIY
TeM Aaxke B pamkax Kazaxcrana mmerorcs CBOU
cnenuduieckue ocodenHoctu. K mpumepy, 06-
JACTHBIE W TPUPABHEHHBIE K HUM CYIbI PECITy-
OJIMKK TIPOBOAAT OOOOIICHUS CyneOHOM MpaK-
TUKH 110 OTJIEIbHBIM KaTeTOPHUAM JEJl, COTJIAaCHO
knaccudpukatopy AUC «Tepemiky. Wzyuas
0000111eHus CyneOHOM MPAKTUKU, OCYIIECTBIIse-
MOl 00JTaCTHBIMH U MIPUPABHECHHBIMU K HUM CY-
JaMH, MOJKHO BUJIETh aHAIN3 KOHKPETHBIX MpH-
MepoB cyneOHbIX nen. J[aHHble 00OOIICHHS IO
cBoel (hopMe MOXKHO ¢ OTIPEICTICHHOM JT0JIeH yC-
JIOBHOCTH Ha3BaTh KOAU(PUIIMPOBAHHBIMU Tpelie-
neatamMu. OTHaKO HOPMATHUBHBIE ITOCTAHOBICHUS
BepxoBuoro Cyna He comepkar TaKuxX OTCTyILIe-
HUH, KaK KOHKPETHBIC TIPUMEPHI CYINeOHBIX eIl
[Ipu3nath ux npeneneHTaMu (KOHCOJIUIUPOBAH-
HBIMH, KOIU(UIMPOBAHHBIMH, YHUDUIIUPOBAH-
HBIMH, HHKOPTIOPUPOBAHHBIMH WJTH KaK ObI TO HU
OBLIIO MHAYE) HE MPECTABISIETCS] BO3MOXKHBIM.
VYKka3zaHHBIC apTyMEHTHI U BBIBOJBI OBLIH Ya-
CTUYHO HCIOJb30BaHbl B paboTe PYKOBOICTBA
AKaJieMuu IpaBoOCyIHs IPU MOTOTOBKE CBOAHOM
nHpopmanuu k [V 3acenanuto MexayHapoaHoro
Cogera nipu BepxoBaom Cyzne Pecny6nuku Ka-
3axctaH, coctosiBmerocs: 10 HosiOps 2017 rona.
OtmeTuM, uto Mexaynaponubsiii CoBeT mpu
Bepxosnom Cyzne PK mpu paccmorpenun Borpo-
ca «HM3y4eHHUs] MEXIYHAapOIHOTO OIbITa IpUMe-
HEHUS MPELeICHTHOTO MpaBa U MEePCIEKTUBBI €0
BHEJIPCHHUS B HAI[MOHAJIBHOE 3aKOHO/IATEILCTBOY
Ha IV 3acemanum MexnaynapogHoro Coseta ot
10 HOs16pst 2017 rona chopMynupoBasl peKOMEH-
Janny, B KOTOPBIX YKa3aHBI JIBE IPaBOTBOpUE-
CKH€ TIO3UIINH:
1. na IlpaButenbcTBa — paccMOTPETh BO-

Npoc 0 BHeceHUHU B miaBkl 1 u 19 ['paxkaaHckoro
nporeccyanbHoro koaekca Pecmyommku Kasax-
CTaH U3MEHEHUUN U JOMOJIHEHUH, MpeayCcMaTpu-
BaIOIIUX TMPEAOCTABICHUS TMpaBa CYAbSIM IPHU
BBIHECEHUU PEIICHUS B MOTUBHPOBOYHOH YaCTH
CChIJIATbCA Ha aHAJIOTHYHBIE Jelia, MO0 KOTOPBIM
OBUIO BEIHECEHO, BCTYIIMBIIEE B CHITY PELICHHUE

2. lna BepxoBaoro Cyna PK — noce 3ako-
HOJATENIFHOTO YPETyJIUPOBAaHUS BHINICyKa3aH-
HBIX BOITPOCOB BHECTH H3MCHECHHS M JIOTTOJTHEHUS
B HopmaruBnoe mnocranoBieHue BepxoBHOro
Cyna Pecnyonuku Kazaxcran ot 11 utons 2003
roga Ne5 «O cyneOHOM pelieHun» B 4aCTH pa3hb-
SICHEHUS W PEKOMEHJAINH TI0 peaiu3aluu mpa-
Ba CYIbSIMU IPU BBEIHECEHUM PEIICHUN B MOTH-
BHUPOBOYHOI YaCTH CChLIATHCA HA aHAJIOTHYHBIE
7iernia, 0 KOTOPBIM OBLIIO BEIHECEHO BCTYIHBILEE
B CHITY pEeLICHHE.

B ycnoBusX BBICOKOM 3arpyKEHHOCTH Cynen
MOJIeNTb POMaHO-TEPMAHCKOTO CyIbU OoJiee Tpu-
MEHHMA, T.K. aHMIOCAKCOHCKAas MOJAETb CyIbU
TpeOyeT mpoBeAeHHsS OONBIION aHATUTHIECKON
paboThI MO MOUCKY CXOXKHUX PEUICHUM U MpaBo-
BBIX TMO3HIMNA 17151 (GOPMUPOBAHUS HOBOH Cynieo-
HOM MpakTHKU (IpeleneHTa), Hapsgy C 3THUM
HY)KHO e€Ie BBIpabOTaTh MPABOBYIO MO3HIIMIO
JOCTaTOYHO €MKYI0 M JIAKOHHYHYIO, CIOCO00-
HYIO yIOBJIETBOPUTH OOBEKTUBHBIE TTOTPEOHOCTH
IOpUInYecKoi mpakTHky. T.e. ApyrumMu cioBamu,
nmorpoOyiTe BHEAPUTH NPABHIIA TPEIEACHTHOTO
XapakTepa B CTpaHe, rie palloHHbIE CyIbU pac-
CMaTPUBAIOT JIECATKH PA3HOIIEPCTHIX TPaKIaH-
CKHUX JIeJl B IeHb, U MOJIYYHM XaOTUYHbIE, OTPHI-
BHUCTBIE CYXKJICHHUS O CYIIECTBYIOIIUX MpPaBHIAX
Y TaKWe )K€ HECBSI3HBIC TTPABOBHIC MTO3HIIHH.

[ToaTomy TO, TpebyeTcsi MEXaHHU3MBI, ClIep-
KUBAIOIINE OCCKOHTPOJIBHOE oOpalieHue B CyJ
1o MajieleMy MnoBoay. MexaHusM caep>KuBa-
HUS HE OTpPaHHWYEH JIMIIb BHIIICYKa3aHHOU MO-
JeNBbI0 (DUIIBTPAITUU JIENT BBICIIUMU CYJICOHBIMU
WHCTaHIMSAMH, cyllecTByromeir B [epmanum.
MexaHu3M MOXXeT ObITh HalleJIeH Ha HPAaBCTBEH-
HO-MOpaJIbHbIE IIEHHOCTH (Kak Ha TMpUMEpP B
SNoHMM) WM HAa WHCTUTYIMOHAIU3ALUIO JTOCY-
nebHbIx popm paspemenus crnopos (CLIA, Es-
porma), a emie Jydlle couyeTarb B KOMILJIEKCE BCE
crocoObl. OCOOHSKOM MOXXHO OTMETUTH WHCTH-
TYT OTpaHHuYEHHUsl JOCTyma oOpalleHus B CY/,
cymectBytomuii B CIIIA u BenukoOpuranuu:
Vexatious litigants — «He00pocoBecTHasE CTOPO-
Ha»: «OECTIOKOMHBIEY UCTIBI, WIH CYTSXKHUKU.

Takum 00pa3om, BHEAPEHHE MPaBUII IpeLie-
JEHTHOTO XapakTepa B CyAOINpou3BoACTBO Pe-
cnyonuku Kazaxcran TpeOyeT oqHOBpPEMEHHOTO
PacCMOTPEHHsSI BONIPOCOB CHIDKEHUS HArpy3KU
cynet. Jlns aToro HeoOXOIUMO MPOBOAUTH P
KOMITJIEKCHBIX MEpP, CPEIU KOTOPBIX MOXXHO BBI-
nenuth: 1. PazButne mocynebnsix hopm paspe-
IIeHHsI CropoB, 2. BBeneHue crenuamn3anuu
cyneit, 3. ObGecrnieuenne cynei MHPOpPMAIMOH-
HO-CIIPaBOYHBIMU CITy>KOaMHU.
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