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ANALYSIS OF THE EFFICIENCY OF LEGISLATION ON
COUNTERING THE LEGALIZATION (MONEY-LAUNDERING)
OF PROCEEDS FROM CRIME AND THE FINANCING
OF TERRORISM

Kazbayeva Assel Gabidenovna

Deputy Director of the Institute of Legislation and Legal Information
of the Republic of Kazakhstan, Nur-Sultan; Associate Professor
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e-mail: kazbaeva.a(@zqai.kz

IsmagulovKairat Eslyamkalievich'

Head of the Department of Analysis of the effectiveness

of Legislation of the Institute of Legislation and Legal Information
of the Republic of Kazakhstan, Candidate of Law Sciences,
Nur-Sultan, Republic of Kazakhstan, e-mail:ismagulov.k@zqai.kz

Abstract. In the context of reforming all spheres of state life, the issues of ensuring national
security are one of the main ones. The international position of the Republic of Kazakhstan, the
spread of international terrorism, the aggravation of threats to the interests of citizens, society
and the state require the development of effective measures aimed at ensuring national security.

One of the directions of ensuring the national security of the country is countering the laundering
of proceeds from crime and the financing of terrorism, as well as improving the national security
system in accordance with international standards (AML / CFT) and financing the proliferation of
weapons of mass destruction of the Financial Action Task Force on Combating Money Laundering
money obtained from crime (FATF).

The January events in Kazakhstan showed that the groups that organized crimes, riots and
mass pogroms in the southern metropolis and other large cities had a clear scenario. This is
clearly evidenced by the seizure of the akimat, the airport, TV channels with a failed attempt to
organize television broadcasting.

No one doubts that the peaceful rally against the rise in prices for liquefied gas was used
by destructive elements for their own purposes. This is evidenced by the preparedness of the
terrorists and, as mentioned above, by a clear plan of action.

All this, logically, should be financed in some way, since terrorist activity is caused by the
observed trends in increasing the level of its organization, creating large terrorist formations with
a developed infrastructure at home and abroad, strengthening the relationship between terrorist
and organized crime, including transnational, as well as attempts to use terrorist activities as an
instrument of interference in the internal affairs of the state.

The authors studied the Law of the Republic of Kazakhstan «On countering the legalization
(laundering) of proceeds from crime and the financing of terrorism» and proposed new solutions
to this issue.

Keywords: legal monitoring, effectiveness of legislation, legal analysis, legalization, money
laundering, financing of terrorism
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3AHJIACTBIPYFA ()KBLJIBICTATYFA) JKOHE TEPPOPHU3IMII
KAPXKBIJTAHIBIPYFA KAPCBI IC-KUMBIJ TYPAJIBI
3AHHAMAHBIH TUIMALTITTH TAJJAY

OJcea Faouaenkbi3sl KazoaeBa

Kazaxcman Pecnyonuxacvinviy 3aynama scane KyKbiKmolx

aKnapam uHCmunymul Oupexmopovly opvinoacapel, Hyp-cyaman x.;
Abaii Meipzaxmemog amvinoaswl Kexuiemay yHusepcumeminiy 0oyeHmi,
Koxwemay x.; 3ay evinvimu kanoudamsl, Kazaxcman Pecnyonuxacoi;
e-mail: kazbaeva.a@zqai.kz

Kaiipar Eciamkaanyiasl UcmaryiioB

Kazaxcman Pecnyonukacel 3aynama sicone KyKbIKmMbik

aknapam uHCIMumymolHblY 3aHHAMAHBIY MUIMOLLI2IH manioay

06MIMIHIY OACUbICDL, 3aH SbLILIMOAPbIHbIH KAHOUOAMbL,

Kaszaxcman Pecnyonukacel, Hyp-Cynman, e-mail: ismagulov.k@zqai.kz

Annomayusn. Memnexem omipiniy OAPILIK cananapvli peghopmanay rHcae0aublHOa Yimmolk
Kayincizoikmi Kkammamacsiz emy maceneiepi bacmel macenenepliy 0ipi Oonvin maobwvliaobl.
Kaszakcman  PecnyOnukacvlHuly — XANblKApaisblK YCMAHbIMbL, — XANbIKAPATILIK, ~ MeppOPUSMHIY
mapanyvl, azamammapobvly, KOo2am MeH MemileKemmiy Myooenepine Kamepiepliy Kyuieroi
YAMMbIK KAYIiNciz0ikmi KamMmamacsls enyze 6a2elmmangan muimoi wapaiapowl 23ipieyoi maian
emeoi.

Enoiy ynmmuix Kayincizoicin kammamacwiz emy 6a2olmmapbuliblly Oipi KbLIMbICIbIK HCOIMEH
anvlHeaH Kipicmepoi JHCbLIbICMAmMyea HecaHe meppopusmol KApAHCbLIAHObIPY2A KAPCbl iC-KUMbLI,
COHOQU-aK YAMMulK KaAyincizoik scyilecin xanvikapanvlx cmanoapmmapza (AML/CFT) catikec
JHcemindipy dtcane Kapyosbl mapanmyowvl KApr#CbLIAHObIPY 00161 madwliadvl. Kvlimvicmulx scoimen
ANILIHEAH AKULAHDL JHCHLILICMAMY2A KaAPChl KYpec HCOHIHOe2l KapiHcblLivlK ic-Kumbll moowir (FATF)
JAHcannail Hcor mypanbl.

Kazakcmanoazer kaymap oxueacel oymycmik mezanonuc neH backa 0a ipi Kanaiapoasvl
KbLIMbLCMApObl, MaPMINCi30iKkmep MeH HCannau nocpomoapovbl YublMOACmMulpeaH monmapouly
Hakmol cyenapuui 6ap ekenin kepcemmi. Byzan menexabap mapamyovl yilbiMOoacmuipyOvlH
ComCi3 apexemimMeH aKIMOIKMIY, 2YerHcalobly, meleaprHaiapobly OACbIN AlbIHYbl AUKbIH 0dJlEl.

Cytibimoinean  2a30vly — KeIMOAGmMmayvlHa — Kapcol — 6eubim — MumuHei — 0ecmpyKmuemi
anemeHmmepoiy 03 MAaKCcammapvla NaoalaHeaHbIHA ewKivM wyba Kenmipmetldi. byean
JlayKecmepoiy OatblHObIZbL HCIHE HCOLAPHIOA AUMBLIZAHOAU HAKMbL IC-KUMBLIL HCOCNAPLL OdTIel.

Mynviy 62pi, nocuxanvlk mypvloaH, Kamoau 0a O0ip MHCOIMEH KAPHCHLIAHObIPY Kepek,
OUMKeHI MeppopuUcmix Kbizmenm OHbIH YUbIMOACMbIPLLLY OeH2eliH apmmulpyobly, OAUKanIAmblIH
MeHOeHYUANApLL, el iWiHOe JHCaHe wemenoe 0AMblean UHDPAKYPbLIbiMblL Oap ipi meppopucmix
KYPuLIbIMOApObl KYPY, MePPOPUCIK JHCIHE YUbIMOACKAH KbLIMbIC apacblHOagbl OALLIaHbICMbl
Hbl2AUmMY. , OHbIY [WIHOe MPAHCYIMMBIK, COHOAU-AK MeppOPUCMIK Kbl3Memmi MeMieKemmiy
iwKi icmepine apanacy Kypaivl peminoe naudaiany apexemmepi.

Asmopnap «Kvlimbicmuix dtcoimen anviHean Kipicmepoi 3ayoacmulpy2a (Hcblivlcmaniyza)
JHCoHE MeppopUIMOT KaApHCLIIAHObIPY A Kapcyl ic-Kumbll mypanely Kazaxcman Pecnyonukacvinvliy
3anuin 3epoenen, Oy MaceneHiy Hcana weuimMoepin YColHObL.

Tyitinoi ce3zoep: KYKblKmblK MOHUMOPUHZ, 3AHHAMAHLIY MUIMOLNIZI, KYKbIKMbIK Manioay,
3ayoacmulpy, Kipicmepoi HCbLIbICMAmy, meppopusmoi KapoHCbLIAHObIDY.
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Ka30aeBa Acean I'abugenoBHa

3amecmumens dupekmopa Uncmumyma 3akoHo0amenbcmea
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Odoyenm Koxwemayckozo ynusepcumema umenu Abas Mvipzaxmemosa,
2. Koxwemay, kanouoam ropuduyeckux nayx, Pecnyonuxa Kazaxcman,
e-mail: kazbaeva.a@zqai.kz

HUcemaryaos Kaiipar EcasamkaaneBuy

Pykosooumeny omoena ananuza 3¢hghekmuenocmu 3aKoOHO0AMeNbCmMed
Hucmumyma 3axonodamenscmea u npagogoii uHgopmayuu
Pecnybnurxu Kazaxcman, kanouoam wopuoudeckux Hayx,

2. Hyp-Cynman, Pecnyonuxa Kazaxcman, e-mail: ismagulov.k(@zqai.kz

Annomauusn. Bycnosusx pepopmuposarnus 6cex cgpep 20cy0apcmeeHHo Heu3HeoesmenbHOCmu
B0NPOCHL  0DecneueHusi HAYUOHANLHOU Oe30NACHOCMU  AGIAMCA  OOHUM U3  OCHOGHbIX.
Meswcoynapoonoe nonoosicenue Pecnybnruxu Kazaxcman, pacnpocmpaHnenue mexncoyHApoOHO20
meppopusma, 0060CmpeHue y2po3 UHMepecam 2paxicoaH, oowecmsy u 2ocyoapcmaey mpeodyrom
paspabomxu d¢pexmuenvix mep, HanpasiIeHHbIX Ha obecneyeHue HaYUOHAIbHOU Oe30NACHOCMU.

Oonum u3 HanpasieHuem obecnedenus HAYUOHAIbHOU 6€30NACHOCMU CIMPAHbL ANAeMCs NPo-
mueooelcmsue OMmbl8AHUI0 00X0008, NOJYYEHHbIX NPECIYNHbIM NYymeM, U QUHAHCUPOBAHUIO
meppopusma, a makdice COBEPULEHCIBOBAHUSL CUCEMbl 0DecneyeHUsi HAYUOHAIbHOU Oe30nac-
HOCMU 8 coomeemcmeauu ¢ medxcoyHapoorvimu cmanoapmamu (I1O/@T) u ¢unancuposaruio
PACNPOCMPAHEHUSL OPYICUSL MACCOB020 YHUUMOodceHus I pynnol paspabomxu unancosvlx mep
O0pbOBI ¢ OMMbIBaAHUEM OeHe2, NOTYYeHHbIX npecmynHuim nymem (PATD).

Aneapckue cobbimus e Kazaxcmane nokasanu, ymoy 2pynnupo8ox, yCmpousuiux npecmynieHus,
0ecnopsaoKu u Maccogvle NO2POMbL 8 I0HCHOM Me2anonuce u Opy2ux KPYRHbIX 20p00ax OblLl YemKull
cyenapuil. Ob 5mom s18HO C8UOEMETbCMEYEN 3aX8am aKUMAama, a3ponopmad, meieKaHauios ¢ He-
yoasuielcs NONbIMKOU OpeaHU308ams meieseujanue.

To, umo MupHbLL MUMUHE NPOMUE NOBLIUEHUS YEH HA CHCUINCEHHBIU 2a3 0eCmpyKMUGHble
ANIEMEHMbL UCNONL30BANU OISl CBOUX Yellell Yice HU Y K020 He ebizbleaem comuenutl. 06 smom
2060pUM U NOO20MOBIEHHOCHb MEPPOPUCMOE U KAK Ve 8blide YNOMUHAOCh — YemKUll NaAaH
oelicmsu.

Bce »smo, no noeuke eewell, OONNHCHO KAK-TUOO QUHAHCUPOBAMbBCA, MAK — KaK
MeppopucmuiecKas 0essmeibHOCb 8bl36aHA HAOIIOAEMbIMU MEHOEHYUAMU NOBBIUEHUSL YPOGHS]
ee OpeaHU308AHHOCMU, CO30AHUsL KPYNHLIX MePPOPUCUYECKUX (DOPMUPOBAHULL ¢ PA38UMOLL
UHDPACMPYKMYPOTL 6HYMPU CMPAHbL U 30 PYOEAHCOM, YCUTLEHUSL B3AUMOCEI3U MEPPOPUCIULECKOLL
U OP2aAHU308AHHOU NPECMYNHOCMU, 68 MOM YUCLe MPAHCHAYUOHALLHOU, a MAKNHCe NONbIMKAMU
UCNONBL30BAHUA MEPPOPUCUYECKOU O0eaMEeNbHOCMU KAK UHCMPYMEeHmMA 6Meuamenbcmed 60
BHYmMpeHHUe 0elld 20CY0apCcmad.

Asmopul uccnedosanu 3akon PK «O npomusodeticmseuu necaruzayuu (Ommul8anuio) 00xo-
008, NOIYYEHHBIX NPECIYNHbIM NYMeM, U DUHAHCUPOBAHUIO MEPPOPUIMAN’ U NPEOTIONHCUNU HOBLLE
nymu peuieHus  3mMom 60npoce.

Knrwoueswvie cnosa: npasosoii MOHUMopuHe, 3P Gekmuenocms 3akoH00amenbCmed, npagosoll
AHAU3, 1e2anu3ayus, Ommbvléanue 0eHee, PUHAHCUPOBAHUE MePPOPUSMA

2 Bakon Pecny6nuku Kazaxcman om 28 aszycma 2009 200a Ne 191-1V « O npomugoodeticmeuu re2aiuzayuu (OMMbl8aniio) 0oxo-
008, NONYUEHHbIX NPECMYNHBIM HymeM, U punancuposanuto meppopusmarhttps://adilet.zan.kz/rus/docs/Z090000191
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Introduction

One important area of national security is
countering the legalization (money-laundering)
of proceeds from crime and the financing of ter-
rorism.

Many legal scholars agree that the above
questions are identical.

For reference:

In the USA, «anti-money laundering»
measures are not one Act, but a whole collection
of rules, which includes:

- Bank Secrecy Act (BSA) - regulates the
rules for the operation of financial institutions
and the fulfillment of compliance obligations
for checking suspicious transactions, customers
and screening.

- US Patriot Act of 2001 on measures to
control cross-border transactions;

- The Combating Money Laundering Act;

- Intelligence Reform Act to prevent
terrorism and other legislation [1].

Meanwhile, money laundering is the process
by which the actual use of proceeds is concealed
and then these are revealed in a way that appears
obvious and legitimate [2].

There is a huge number of ways to launder
and legalize income. One way to launder
money is through the use of cryptocurrencies
and bitcoin transaction wallets. They may be
potentially related, among other things, to
receiving a ransom, selling illegal goods or
ordering a DDoS attack, as well as financing
terrorism.

It is not for nothing that we singled out
the financing of terrorism as one of the ways
for money laundering, since the legalization
and laundering of proceeds from crime can
be directed, among other things, to financial
support for terrorists.

The presence of a mechanism that makes
it possible to legitimize the use of funds with-
drawn from the shadow economy stimulates
criminals to further illegal actions, which caus-
es enormous damage both to the economy of
individual countries and to international eco-
nomic relations as a whole [3, 129].

In their works, F. Schneider [4] and B.A.
Kheifetz [5], note that developing countries
face special challenges, which have not yet suf-
ficiently developed control institutions that con-
tribute to the fight against money laundering.

DOI: 10.52026/2788-5291 2022 70 3 181

Of course, the mechanisms of legalization of
criminal proceeds are manifested in states with
economies of any type, but, as it is believed, the
least resistance arises precisely in developing
countries that have not yet formed an integral
effective system for combating the legalization
of criminal proceeds. Such countries also suffer
more from the negative effects of this phenom-
enon due to the smaller size of the economy, re-
spectively, the large relative size of this activity
and the problems associated with it.

In this connection, it is proposed to raise the
issue of separating this Act and adopting two
independent ones.

Methods

The article uses formal-logical and dialectical
methods, comparative legal, empirical analysis,
as well as quantitative, qualitative and special
methods of scientific research.

Results and discussion

Thus, when analyzing the law for typical
defects of the law, which contribute to the
formation of various practices for the application
of the current legislation, the following was
revealed:

1. The preamble of the analyzed Act states
that «This Act defines the legal framework
for countering the legalization (laundering)
of proceeds from crime and the financing of
terrorism, the legal relations of the subjects
of financial monitoring, the authorized body
and other state bodies of the Republic of
Kazakhstan in the field of countering the
legalization (laundering) of income proceeds of
crime and the financing of terrorism, as well as
mechanisms for the implementation of targeted
financial sanctions related to the prevention
and prevention of terrorism and the financing
of terrorism, and the prevention, obstruction
and cessation of the proliferation of weapons of
mass destruction and their financingy.

We would like to note that the Criminal Code
of the Republic of Kazakhstan® establishes
liability for the legalization (laundering) of
money and (or) other property obtained by
criminal means (Article 218) and separately
for financing terrorist or extremist activities
and other complicity in terrorism or extremism
(Article 258).

It is necessary to consider the issue of

3 Yeonosnuwuii kooexc Pecnybnuxu Kazaxeman om 3 wions 2014 200a Ne 226-V 3Phttps://adilet.zan.kz/rus/docs/K 1400000226/ Jama

obpawenus: 01.06.2022
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adopting two separate Acts «On countering
the legalization (laundering) of proceeds from
crimey» and «On countering the financing of
terrorism and financing the proliferation of
weapons of mass destructiony.

2. The analyzed Act establishes the concept
of «a suspicious transaction with money
and (or) other property (hereinafter referred
to as a suspicious transaction) - a client
transaction (including an attempt to perform
such a transaction, an operation in the process
of being performed or an already completed
transaction), in respect of which there are
suspicions about that the money and (or)
other property used for its commission is the
proceeds of criminal activity, or the operation
itself is aimed at the legalization (laundering)
of proceeds from crime, or the financing of
terrorism or other criminal activityy.

Without disputing the existence of this
concept, it is necessary to point out the
vagueness of this definition.

In accordance with Appendix 2 of the Rules
for the submission by financial monitoring
entities of data and information on transactions
subject to financial monitoring and signs of a
suspicious transaction?, 81 signs are defined for
classifying a transaction as suspicious when
providing payment and money transfer services,
banking services, and providing services in
the securities market. securities, pension fund
services, etc.

Thus, paragraph 24 of Appendix 2 states that
a sign of a suspicious definition is an attempt,
«in relation to which the subject of financial
monitoring has suspicions that the operation
is aimed at financing terrorism». The phrase
«suspicions arise» is incorrect and too vague,
allowing the subject of financial monitoring
to check any operation under the guise of
«suspicion of terrorist financing».

It is proposed to exclude this feature.

3. Article 1 of the analyzed Act establishes
the concept of «beneficial owner» - this is an
individual: who directly or indirectly owns
more than twenty-five percent of the shares
in the authorized capital or placed (minus
preferred and redeemed by the company) shares

of a client - a legal entity; otherwise exercising
control over the client; in whose interests the
client performs operations with money and (or)
other property.

The concept of «beneficiary» and «beneficial
owner» is absent in the profile Act of the
Republic of Kazakhstan dated August 31, 1995
No. 2444 «On Banks and Banking Activities
in the Republic of Kazakhstan»® (hereinafter
referred to as the Act on banking activities).

In Russian legislation, the same definition is
given as in Kazakhstan: «beneficial owner is an
individual who ultimately directly or indirectly
(through third parties) owns (has a predominant
participation of more than 25 percent in the
capital) of a client - a legal entity or has the
ability to control the actions of the client. This
person is considered to be the beneficial owner
of the client - an individual, unless there is
reason to believe that the beneficial owner is
another individual»®.

Akhmetshin R. I. points out that «confusion
begins with the very concept» [6, 43]. The
beneficial owner (owner) is usually considered
in several aspects: in relation to the corporate
structure, income, property.

Approaches applied in various branches of
legislation are not identical. And of all the areas
where the definition of the beneficial owner
(owner) is relevant at the level of national
legislation, the Russian Federation first of all
chose the area of combating money laundering.

Inordertoavoid double taxation, abeneficiary
in international agreements is considered to be
a legal or natural person who receives income
to which he has an actual right’.

Meanwhile, according to Greenberg T., the
process of determining the ultimate beneficiary
is rather complicated. The identity of the true
beneficial owner and the origin of his income
are often hidden, and the legal entity - a
corporation, trust, foundation and limited
liability partnership - comes to the fore. The
use of intermediaries can further complicate
the process, and in some jurisdictions the law
makes this possible without prohibiting banks
from treating intermediaries as owners when
there is little or no information about the

* Ilpuxasz Munucmpa ¢unancoe Pecnybiuku Kazaxcman om 30 cenmabps 2020 2ooa Ne 938. 3apecucmpuposan ¢ Munucmepcmee
tocmuyuu Pecnybnuxu Kazaxcman 30 cenmsabps 2020 cooa Ne 21340 « O6 ymeepocoenuu [lpasun npeocmaenenus cyovexmamu
unancoso2o0 MoHumMopuHea c8edeHull u uHGopmayuu 06 onepayusx, NOOIEHCAUUX QUHAHCOBOMY MOHUMOPUH2Y, U NPUSHAKOS
onpeodenenusi nodo3pumenvHoli onepayuuy. https://adilet.zan.kz/rus/docs/V2000021340#z701 [Jama obpawenus: 01.06.2022

> 3akon Pecnyonuxu Kazaxcman om 31 aseycma 1995 200a «O 6anxax u 6ankoeckoti desmenvhocmu 6 Pecnyonuxe Kasax-
cmanyhttps://adilet.zan.kz/rus/docs/Z950002444_#z1454/lama oopawenus: 20.05.2022
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008, NOJYUEHHBIX NPECHYNHBIM NYymeM, U QUHAHCUPOBAHUIO meppopusmay. hitp://www.consultant.ru/document/cons_doc LAW _
32834/7f756f0b35149233 1 efccfd82ac51928dcf7bbea/[lama obpawenus: 20.05.2022
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actual customer. In banks that use a threshold
method to determine beneficial ownership (for
example, where banks are required to verify
only beneficial owners with more than 25%
ownership), corrupt PEPs are more able to hide
their involvement. The FATF conducted a case
study to identify (for corporate finance) money
laundering vulnerabilities as well as risk factors
that should help identify misuse of funds
[7, 54].

In accordance with Article 40 of the Civil
Code of the Republic of Kazakhstan «1. A
legal entity may be established by one or more
founders. 2. The founders of a legal entity may
be the owners of property or bodies or persons
authorized by them, and in cases specially
provided for by legislative acts, other legal
entities. At the same time, legal entities that own
property on the basis of the right of economic
management or operational management may
be founders of other legal entities with the
consent of the owner or a body authorized by
him, unless otherwise provided by the acts of
the Republic of Kazakhstan. 3. The founders of
a legal entity cannot have any advantages over
other participants in this legal entity who are
not its founders, except as provided for by the
legislative acts of the Republic of Kazakhstan»®.

Thus, the beneficial owner of a legal entity
may be, among other things, another legal
entity.

Itisproposedtostatethe conceptof«beneficial
owner» as follows: «it is an individual or legal
entity: who directly or indirectly owns more
than twenty-five percent of the shares in the
authorized capital or placed (minus preferred
and redeemed by the company) shares of the
client; otherwise exercising control over the
client; in whose interests the client performs
operations with money and (or) other property».

4. Article 1 of the analyzed Act contains
many new concepts that are used only in this
by-law.

So, one of these is a «shell bank» - a non-
resident bank that does not have a physical
presence in the state (territory) in which it
is registered as a bank and (or) received a
license to carry out banking activities, with the

exception of the location of such a bank directly
or indirectly owned by a banking holding
company subject to consolidated supervision in
the state (territory) in which it is registered.

Some CIS countries use in their «anti-money
laundering» legislation the concepts of «shell
bank»’, «fictitious bank»'°.

Without disputing the existence of this concept,
we believe that it should also be enshrined in the
Act on banking activities.

5. At the same time, in the Act on banking
activities reveals the use of the old name of the
joint-stock company «Housing Construction
Savings Bank of Kazakhstany (clause 7, article 3).

Thus, in accordance with the instruction
of the head of state Kassym-Jomart Tokayev
and the minutes of the in-person meeting of
the Management Board of Baiterek National
Managing Holding JSC No. 58/20 dated
December 09, 2020, this joint-stock company
was renamed into Housing Construction Savings
Bank Kazakhstan Otbasy Bank (hereinafter -
HCSBK «Otbasy Banky).

Due to the fact that many legal acts use the
current name of the HCSBK «Otbasy Bank»,
it is required to introduce a new name in the
analyzed Act.

6. As mentioned earlier, articles 218 and
258 of the Criminal Code of the Republic
of Kazakhstan provide for liability for the
legalization (laundering) of money and (or)
other property, obtaining by criminal means and
for financing or extremist activities and other
complicity in terrorism or extremism, therefore.

In addition, we can agree that the subsequent
result of accidental legalization, money
laundering and (or) other property, criminal
incomethrough official economicinvestigations,
but the discovery of consequences or extremist
activities and other complicity in terrorism or
extremism should be investigated only when
assessing the national security.

We carry out in article 187 of the Code
of Criminal Procedure of the Republic of
Kazakhstan the investigation of all offenses
(including disclosure), as well as for serious
special and serious incidents committed in a
combat situation, in a state of emergency or a

8 I'paxcoanckuil kooexc Pecnyonuxu Kaszaxcman om 27 dexabps 1994 2o0a. Obwas uwacme. https://adilet.zan.kz/rus/docs/

K940001000_[ama obpawenus: 20.05.2022

? Bakon Kvipewizckoil Pecnyonuxu om 6 aszycma 2018 200a Ne 87 « O npomugoodeticmeuu puHAHCUPOSAHUIO MEPPOPUCTULECKOL
desimenbHoCmuy U 1e2anu3ayuu (OMmmbl8anHuI0) npecmyntulx 00xo008» hitps://www.nbkr.kg/index1.jsp?item=1430&lang=rus/]a-
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prisoner of war (in the case, part 2 of article
388-1 , parts 3, 4, 6 of article 437, part 4 of
article 438 of the Criminal Code of the Republic
of Kazakhstan and others) to transfer to the
national security authorities and any «er» in
cases where there should not be.

7. Article 3 of the analyzed Act lists 18
subjects of financial monitoring.

We are studied the regulatory policy advisory
document to the Act draft of the Republic of
Kazakhstan «On Amendments and Additions
to Certain Legislative Acts of the Republic
of Kazakhstan on the Issues of Countering
the Legalization (Laundering) of Proceeds
from Crime and the Financing of Terrorism»
(hereinafter referred to as the RPAD) published
on the Internet portal open legal acts'?.

The Agency of the Republic of Kazakhstan
for Financial Monitoring proposed to include
NJSC «Government for Citizens» and brokers
who are members of the commodity exchange
among the subjects of financial monitoring.

Agreeing with this proposal, it should
be noted that in accordance with the Model
Rules for Exchange Trading'’, members of
the commodity exchange include not only
brokers, but also dealers who have passed
the accreditation procedure in the commodity
exchange and have concluded an open-ended
contract with the commodity exchange for the
provision of services for organizing exchange
trading (point 6).

In this connection, it is necessary to include
dealers who are members of the commodity
exchange among the subjects of financial
monitoring.

8. Paragraph 2 of point 2-1) of Article 5 of
the Act states that «Banks, stock exchanges, the
central depository have the right not to identify
and record information about the person
specified in paragraph four, subparagraph 3) of
Article 1 of this Law, if the client is a state body,
a professional a participant in the securities
market, an insurance company, unless there
are suspicions that business relations are used
by the client for the purpose of legalization
(laundering) of proceeds from crime or
financing of terrorism.

In this case, the actions of these subjects
are not clear. These entities should not reveal
information about the person specified in
paragraph four, subparagraph 3) of Article 1,
but should record this information? Or should
they not identify the beneficial owner and

should not capture the information necessary to
identify him?

For clarification and correct understanding,
the following wording of the paragraph is
proposed: «Banks, stock exchanges, the central
depositorydonotidentify andrecordinformation
about the person specified in paragraph four,
subparagraph 3) of Article 1 of this Law, if the
client is a state body, a professional participant
in the securities market , an insurance company,
except in cases where there are suspicions that
business relations are used by the client for the
purpose of legalization (laundering) of proceeds
from crime or financing of terrorism,».

9. From the moment of gaining independence
by the Republic of Kazakhstan and to this day,
the reform of the system of the Ministry of
Internal Affairs, the ongoing reorganization
and the introduction of various models and
service approaches to ensure security, endless
spending on changing police uniforms, etc.
have continued.

Employees of the internal affairs themselves
barely have time to adapt to the changing
legislation, to say nothing about the population
of the country.

It is proposed to revise the staff of the
Ministry of Internal Affairs, for example, LLP
«Media Center of the Internal Affairs Bodies
of the Republic of Kazakhstan» (hereinafter -
LLP MC ATS). This LLP MC ATS is a kind of
information-propaganda and analytical center
in the system of internal affairs bodies.

We offer by optimizing the staff and reducing
the costs of the Ministry of Internal Affairs,
to create a unit based on the Agency of the
Republic of Kazakhstan for financial monitoring
to prevent, detect, suppress and investigate
acts in the field of combating the legalization
(laundering) of proceeds from crime, as well as
the confiscation of these proceeds.

Conclusion

Based on the results of the analysis, it can be
concluded that, in general, the Law is effective.
At the same time, certain contradictions
and shortcomings were identified, for the
elimination of which it is proposed:

1) adopt independent Acts «On counteracting
the legalization (laundering) of proceeds from
crime» and «On countering the financing of
terrorism and financing the proliferation of
weapons of mass destructiony;

2) exclude the sign of defining a suspicious

12 Omrpoimoie HITAhttps://legalacts.egov.kz/npa/view?id=13916397ama obpawenus: 20.05.2022
B [Ipuxaz u.o. Munucmpa nayuonanwnoi skonomuru Pecnyonuxu Kasaxcman om 30 mapma 2015 200a Ne 280 « 06 ymeepoicoe-
Huu Tunogwvix npasun 6upacesoil mopeosauy. https.//adilet.zan.kz/rus/docs/V1500010993{ama oopawenus: 20.05.2022
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transaction «an attempt in respect of which the
subject of financial monitoring has suspicions
that the transaction is aimed at financing
terrorismy;

3) expand the concept of «beneficial owner»
and include a legal entity in it;

4) fix the concept of «shell bank» in the Act
on banking activities;

5) to introduce a new name into the analyzed
Law: Housing Construction Savings Bank of
Kazakhstan «Otbasy Banky;

6) transfer the jurisdiction of all terrorist
crimes (including financing), as well as for
grave and especially grave crimes committed in

a combat situation, under a state of emergency
or wartime, to the national security authorities;

7) assign to the subjects of financial
monitoring dealers who are members of the
commodity exchange;

8) It is proposed, by optimizing the staff and
reducing the costs of the Ministry of Internal
Affairs, to create a unit based on the Agency
of the Republic of Kazakhstan for financial
monitoring to prevent, detect, suppress and
investigate acts in the field of combating the
legalization (laundering) of proceeds from
crime, as well as confiscation of these proceeds.
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