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VIIK 343

PROTECTION OF THE RIGHTS OF CITIZENS
IN THE FRAMEWORK OF THE DEVELOPMENT
OF THE PRINCIPLE OF COMPETITION AND EQUALITY
OF THE PARTIES

Ismagulov Kairat Eslyamkalievich®

Head of the Department of analysis of the effectiveness of legislation
of the Institute of Legislation and Legal Information

of the Republic of Kazakhstan, Candidate of Law,

Astana, Republic of Kazakhstan, e-mail: ismagulov.k@zqai.kz

Kaliakperova Elena Nikolaevna

Professor of the Department of Jurisprudence of the East Kazakhstan University
named after Sarsen Amanzholov, Doctor of Law, Associate Professor;
Ust-Kamenogorsk, Republic of Kazakhstan; e-mail: Elenamanina@mail.ru

Abstract. The article considers the criminal procedural principle of adversarial parties, which
is based on three separate from each other most important functions (defense, prosecution and
administration of justice) and is considered a general procedural principle of law enforcement
agencies, the prosecutor s office and the court.

This principle implements one of the most important conditions of democratic judicial
proceedings.

In the domestic criminal procedure legislation, it is enshrined in article 23 of the Criminal
Procedure Code of the Republic of Kazakhstan (hereinafter - CPC) and sounds like «criminal
proceedings are carried out on the basis of competition and equality of the parties to the
prosecution and defensey.

The authors propose ways to improve some problematic issues of the application of measures
of suppression by the decision of the prosecution without judicial control; provisions directly
related to the activities of the prosecutors office; gaps in the decision on the appointment of the
main trial and preparatory actions for the court session, etc.

Also, the conclusions are substantiated on the need to consolidate at the legislative level the
use of preventive measures, including the use of electronic means of tracking suspects, accused
persons, etc., solely on the basis of the decision of the investigating judge, court, the definition of
new criteria for evaluating the work of law enforcement agencies in legislative acts focused on the
qualitative indicator of their work.

In order to simplify the proceedings and even to make a court decision at the stage of preliminary
investigation, it is necessary to hold hearings by a judge in all categories of cases.

To increase the level of pre-trial investigation, it is proposed to restore the investigative
apparatus in the prosecutor s office and determine their jurisdiction in the CPC.

Keywords: competitiveness, competition, equality, human rights, defense, prosecution,
principles, judicial control.

I The author for correspondence
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BECTHUK MHCTUTYTA 3AKOHOAATE/IbCTBA U NMPABOBOU MHOOPMALIUM PK N2 4 (71)-2022

KbITMBICTBIK, K¥KbIK YXOHE KbI/IMbICTBIK MPOLIECC

SAIIIUTA ITPAB I'PAXKIAH B PAMKAX
PAZBUTUA IPUHIUIIA COCTASATEJIBHOCTHU
N PABHOITPABUA CTOPOH

Hcmaryiaos Kaiipar EciasimkanueBuy

Pyxrosooumens omoena ananuza s3¢ghexmuenocmu 3akoOHO0AmMeNbCmed
Hnemumyma 3akono0amenscmea u npasogoil uHgopmayuu
Pecnybnuxu Kaszaxcman, kanouoam opuoudeckux Hayx,

2. Acmana, Pecnyonuxa Kazaxcman, e-mail: ismagulov.k(@zqai.kz

Kaimakneposa Ejena HukosaeBna

IIpoeccop kagheopwl opucnpyodenyuu Bocmouno-Kazaxcmarnckoeo
YyHueepcumema umenu Capcena Amandiconosa, 0OKmMop PUOULEeCKUx HayK, OOYeHm,
2. Yemo-Kamenoeopcex, Pecnyonuka Kazaxcman,; e-mail: Elenamanina@mail.ru

Annomauyun. B cmamve paccmompen y20108H0-NpoyeccyanbHblil NPUHYUN COCMA3AMENbHO-
Cmu CMOpOH, KOMOPbILL OCHOBIBACMCSL HA Mpex OMOENbHbIX Opye 0m Opyed 6ANCHEUWUX (DyHK-
yuu (3awuma, oo6uUHeHUe U ocyuwjecmeienue npasocyous) U cyumaemcs o0ouum npoyeccyaisb-
HbIM NPUHYUNOM 0esIMeNbHOCMU NPABOOXPAHUMENbHBIX OP2AHO8, NPOKYPAMYPbl U CYOd.

Jlannwiti npunyun peanuzyem 0OHO U3 BANCHEUULUX YCIOBULL OEMOKPAMUYECKO20 CYOONPOU3-
6o0cmaa.

B omeuecmeennom y2on06H0-npoyeccyanbHoM 3akOHO0aAmenbCmeae OH 3aKpenien 6 cmamoe 23
Yeonosno-npoyeccyanvroeo kodexca Pecnybnuxu Kazaxcman (0anee — VIIK PK)? u 36yuum, kak
«V20l108HO€ CYOONPOUIBOOCMBO OCYUW eCMBIAEMCS HA OCHOB8E COCMA3AMENIbHOCU U PAGHONPA-
8UsL CMOPOH 0OBUHEHUSL U 3AUJUMBLY.

Aemopamu npednodicenvl Nymu co8epuleHCme08anus HEeKOMOPbIX NPOOLEMHBIX 8ONPOCO8 NPU-
MeHeHUsL Mep npeceyenuti o peuleHuro CMmoporvl 008UHeHUs 6e3 CYy0eOH020 KOHMPOs, NOJo-
JHCEHUS!, KACAIOWUXCS HENOCPEOCMBEHHO QesiMeNbHOCU NPOKYPAMYpbL, NPooOevl 8 peueHuu 60-
npOCa 0 HA3HAYEHUU 2TABHO20 CYOEOH020 PA3OUPAmMenbCcmed U N0O20MoGUMeNbHble OelCmBEUsl K
Cy0ebHOMY 3acedanuro u op.

Taxorce, 060CHOBAHBL 8bIBOOBL O HEOOXOOUMOCMU 3AKPENEHUS HA 3AKOHOOAMENbHOM YPOBHE
npuUMeHeHue mMep npecedenus, 8 MoM Yucie NnpumMeHeHue d1eKMpPOHHbIX CPEOCME CNeHCeHUs K
n0003pesaemMbiM, 0OBUHAEMBIM TUYAM U NPUBOOD, UCKTIOUUMETbHO HA OCHOBAHUU PEUeHUs. Cle0-
CMBEHHO20 CYObl, CYOd, OnpedeneHul HO8bIX KpUumepuil OyeHKU pabomvl npasooxXpaHumensb-
HbIX OP2AHO8 8 3AKOHOOAMENbHBIX AKMAX OPUEHMUPOBAHHBIX HA KAYECHEEHHbIl NOKA3AMENb UX
pabomul.

s ynpowenus cyoonpouszso0cmaa u 0azxce 8blHeCeHUs: peuleHue cyoa Ha Cmaouu npeogapu-
MeNbHO20 CedCmaus mpebyemcs nposedeHUs CIYWAHULL CyObell N0 6CeM Kame2opusm Oell.

s nogvluienus: yposHs 00cy0edOH020 paccied08anus NPeoIo#CeHO 80CCMAHOBUMb 8 OP2AHAX
NPOKypamypwl ciedcmeennvili annapam u onpedeiums 8 YIIK ux noociedcmeennocme.

Knrwueswvie cnosa: cocmsazamenbHOCmyb, KOHKYPEHYUS, PABEHCMBO, NPABA 4elo8eKd, 3auumd,
008UHeHUe, NPUHYUNDBL, CYOEOHBLL KOHMPOITb.

2 Veonosno-npoyeccyanvupiii kooekc Pecnybnuxu Kazaxcman om 4 wons 2014 200a Ne 23 1-V 3PK. https://adilet.zan.kz/rus/docs/
K1400000231
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TAPAIITAPIBIH JKAPBICITAJBLIBIFBI MEH TEH KYKbIJBIFBI
KAFUJIATBIH JAMBITY HIEHBEPIHJE A3AMATTAPIBIH
KYKBIKTAPBIH KOPFAY

Kaiipar Ecasmkaanyiasl Ucmaryios

Kazaxcman Pecnyonukacel 3aynama sicone KyKbIKmMoiK aknapam
UHCIMUMYMbIHbIY 3AHHAMAHBIH, MUIMOLNIZIH manoday OenimiHiy
bacublenl, 3ay ebLIBIMOAPLIHbIY KAHOUOANbI,

Kaszaxcman Pecnybnukacel, Acmana x.; e-mail: ismagulov.k@zqai.kz

Enena Hukonaesna Kanmakneposa

Copcen Amansconos amvinoazol Lllvievic Kazaxcman ynugepcumemi
3aymany xageopacvinviy npogeccopwvi, 3aH bLILIMOAPLIHBIY OOKMOPbL, OOYECHM,
Ockemen Kanacol, Kazaxcman Pecnyonuxacwi; e-mail: Elenamanina@mail.ru

Annomauusn. Maxanaoa 6ip-0ipinen 6onex yuL Maybl30bl yHKYUsea (com mepenicin Kopaay,
aublnmay JicaHe Jcyseze aAcvlpy) Heziz0elceH JHcaHe KYKblK KOpeday op2aHoapbl, npoKypamypd
JHCOHE COM KbI3SMEMIHIY JHCANNbl NPOYEcCyanoblk Kaeuoamsl O0IbIN CAHANAMbIH MAPAnmMapobly
AHCAPBICNANBLIBIZLIHBIHY KbLIMbICIBIK-NPOYECCYAN0bIK KAZUOAMbl KAPAObL.

Byn npunyun demokpamusiielx com icin JCypeizy0iy Mayvl30bl Wapmmapslibly OIipiH Jcy3ece
acvipaowl.

OmanovlK KblIMbICMbIK ic ocypeisy 3auHamacvinoa on Kaszaxcman Pecnybauxacer Koliwoi-
cmulK ic Jcypeizy kooekciniy (oyoan api-KP KDKK) 23 — 6abvinoa beximineen jcone «KbliMbl-
CMbIK COM ICIH HCYP2i3y AUbINMay JdcaHe Kopaay mapanmapulHbly HapblCRANbLIbIRbL MEH MeH
KYKbIKMbLIbIb! He2I3IHOe JHCy3e2e ACbIPbliaobl»0eeH CUAKMbl ecmineo.

Aemopnap ativinmay mapanvinsly uwewimi 60UbIHUWA cOm OAKbLIAYLIHCHI3 OYAMapmnay wa-
Panapuli Kon0aHyobly Keloip npooniemansik Macenenepin Hcemiioipy Hcoidapuli, npoKypamypa-
HbIH Kbl3Memine mikeneli KamvlCmbl epedicenepoi;, 6acmol com maikblidyblH Ma2aublHOay mypa-
JIbl MaceleHi uleutyoezi ONKbLILIKMAPObL HCIHE COM OMbIPLICLIHA OAUBLIHObIK IpEKemmepiH JHCIHe
m. 0. YCbIHObL.

Conoaii-ak, oyimapmnay wapaiapslii KOIOaHyobl 3aHHAMANbIK Oeneelloe OeKimy Kajicem-
miniei mypansl mysucolpbimMoap, OHblY iwinoe KyOikminepee, atblnmaiyubliapea 31eKmpoHObIK
baxviiay KypanoapuvlH KONOAHY dHcaHe mepaey CYObSCLIHbIY, COMMUbIY WewiMi He2i3iHoe 2aHd
anvln Key, KYKblK KOp2ay Op2aHOApPbIHbIY HCYMbICHIH 0ARaNayObly Hcana Kpumepuiiiepin onap-
ObIH HCYMBICHIHBIY CANANbIK KOpcemKiumepine 0a2blmmangan 3ayHamMaIblK, akmiiepoe atKbii-
oay He2izoeneeH.

Com icin dcypeizydi onatinamy dcane minmi anobli aia mepeey CamvlCblHOA COM WEUIMIH
wbl2apy Yuin cyobs icmepoiy 6apivlK canammapuvl OOUbIHUA MbIHOAYIAp 6MKI3y0i manan emeoi.

Comxa Oetlinei mepeey 0eHeeliin apmmulpy Yulii NPOKypamypa opeanoapvlHoa mepeey annad-
pamvin Kaanvina kenmipy orcone KIDKK-0e onapowiy mepeeynicin anbikmay yYColHblLIObL.

Tyiiinoi ce3oep: 6acexenecmik, bacexenecmix, meyoiK, a0am KYKbIKmapsl, KOPEAHbLC, Allbln-
may, npuHyunmep, com 6axwliaybl.
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Introduction
Competitiveness,  being a  general

The principle of competition in domestic
criminal procedure legislation is enshrined in

procedural principle of defense, prosecution
and administration of justice, is considered to
be a general principle of the activities of law
enforcement agencies, the prosecutor’s office
and the court, which implements the main
condition for democratic justice.

Article 23 of the Criminal Procedure Code of
the Republic of Kazakhstan (hereinafter - CPC
of RK)? and sounds like «criminal proceedings
are carried out on the basis of competition and
equality of the parties to the prosecution and
defense».

3 Veonosno-npoyeccyanvhuiii kooexc Pecnybnuxu Kazaxcman om 4 wions 2014 200a Ne 231-V 3PK. https://adilet.zan.kz/rus/docs/

K1400000231
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Direct competition is not enshrined in the
Basic Act of the country, but there is a rule
proclaiming the equality of the parties before
the law and the court (Article 14), which can
be considered the basis for the operation of this
principle and ensures the division of procedural
functions between the parties to the prosecution
and defense in criminal proceedings.

The general provisions of the principle of
competition include:

no one can be a judge in his own case;

delimitation in court of 3 criminal procedural
functions (accusation, defense and resolution of
the case);

performance of each of these functions by
bodies independent of each other;

the parties are not obliged to contribute to
the establishment of the truth in the case;

equality of the rights of the parties and the
observance by the court of equality during the
entire proceedings in a criminal case;

the leading role of the court;

prohibition on resolution by the court on its
own initiative of disputes arising between the
parties;

prohibition of the court to go beyond the
limits of the charges;

the law provides for the possibility of the
victim and the accused to use the help of a
representative (defender) of their rights®.

In turn, in the criminal procedural law of
the Republic of Kazakhstan, competitiveness is
defined by the following system of features:

1) normative consolidation and streamlining
of the stage of the criminal process;

2) separation of the functions of prosecution
and defense, their mandatory equality, so
criminal prosecution, defense and resolution
of the case by the court are separated from
each other and carried out by various bodies
and officials (part two of Article 23 of the
Code of Criminal Procedure of the Republic of
Kazakhstan);

3) the court is not a criminal prosecution
body, does not act on the side of the prosecution
or defense and does not express any interests
other than the interests of law (part five of
Article 23 of the Code of Criminal Procedure
of the Republic of Kazakhstan);

4) in accordance with part six of Article 23 of
the Code of Criminal Procedure of the Republic

of Kazakhstan, the court, while maintaining
objectivity and impartiality, is obliged to create
the necessary conditions for the parties to fulfill
their procedural obligations and exercise the
rights granted to them. And also based on the
norms of the current legislation and his inner
conviction, he is called upon to exercise general
management at the stages of the criminal process
through the confrontation of the subjects of
procedural relations to prove the circumstances
on which they base their claims and objections,
in order to resolve the case on the merits [1].

Summarizing the above, we can derive the
following definition of the adversarial prin-
ciple: the adversarial principle is one of the
general criminal procedural principles that en-
sures the use by the parties of all legal means
and methods of proof at all stages of criminal
proceedings for a comprehensive, complete and
objective consideration of the case.

Along with the principle of competitiveness,
the procedural equality of the parties is always
taken into account, according to which the par-
ties enjoy equal rights at the stage of pre-trial
investigation, in court and when challenging
court decisions.

The defendant and his lawyer are endowed
with the same procedural rights for the pur-
poses of defense, which the prosecutor - for
the purposes of the prosecution, collecting and
providing tangible and intangible evidence and
arguments.

Thus, the presence of parties with opposing
interests implies the presence of competition,
which, together with equality, realizes the pos-
sibility of establishing the truth.

The implementation of the trial in accordance
with the principles of competition and equality
of the parties is the most important requirement
of international law. The effective protection of
the rights of persons who have fallen into the
orbit of criminal proceedings is one of the main
duties of the state, enshrined as the basis of the
constitutional order. The judiciary plays an im-
portant role in this task.

The 14 Article of the International Cove-
nant on Civil and Political Rights of December
16, 1966° (hereinafter - the ICCPR) enshrines
the right to a fair trial, namely, everyone has
the rights in considering any criminal charge
against him or in determining his rights and ob-

4 Dkcnepmmuoe 3axnmiovenue «Peanuzayus npunyuna cocmsazameibHocmu 8 00CYyOeOHOM U CYOeOHOM Y20L08HOM NPOU3EOOCEE
PK», noocomosneno npu noooepacke @onoa Copoc — Kasaxcman 6 pamxax npoexma «llooodepoicka obujecmeenHoll deamenbHo-
cmu 6 obracmu peghopm 3aKOHO0AMENbCMEA, 3AMPASUBAIOULE20 BONPOCHL 8ePXOBEHCMEa npasa u npaeg uenosexkay (2019). hitps://
Ipre.kz/wp-content/uploads/2020/02/UPK-Kazahstan_sostyazatelnost.pdf

5
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ligations in any or process, to a fair and public
hearing by a competent, independent and im-
partial tribunal established by law. In addition,
everyone is entitled, in the consideration of any
criminal charge against him, to at least the fol-
lowing guarantees on the basis of full equality:

- have sufficient time and facilities to pre-
pare his defense and communicate with defense
counsel of his own choosing (paragraph 3.b);

- to interrogate witnesses testifying against
him, or to have the right to have these witnesses
interrogated, and to have the right to call and
examine his witnesses under the same condi-
tions as exist for witnesses testifying against
him (paragraph 3.e).

Paragraph 13 of the General Comment of the
UN Human Rights Committee Ne 32 of August
23, 2007¢ states that the right to equality be-
fore courts and tribunals also ensures equality
of opportunity. This means that the same pro-
cedural rights must be guaranteed to all parties
unless the differences are provided for by law
and can be justified on objective and reasonable
grounds that do not put the defendant at a de
facto disadvantage or otherwise subject him to
unfair treatment.

The right to have sufficient time and oppor-
tunity to prepare one’s defense and to commu-
nicate with counsel of one’s own choosing,
enshrined in Article 14 § 3 b) of the ICCPR,
is considered an important element in guar-
anteeing a fair trial and the application of the
principle of equality of arms (paragraph 32 of
General Comment No. 32). The opportunity to
prepare their defense should include access to
all materials and other evidence that the pros-
ecution plans to present at trial against the ac-
cused, or exculpate the accused (paragraph 33
of General Comment No. 32).

As mentioned earlier, Article 23 of the Crim-
inal Procedure Code of the Republic of Ka-
zakhstan regulates the implementation of legal
proceedings on the basis of competition and
equality of the parties.

This article establishes the basic principles of
competitiveness, which were discussed above:
the separation of the prosecution and the de-
fense; the presence of an impartial court, which
is separate from the criminal prosecution body;
the possibility of both parties to use procedural
rights to achieve their own goals, etc.

Along with this, Article 23 provides for al-
ternative procedures for resolving a criminal le-
gal dispute - a procedural agreement, reconcil-

iation through mediation, refusal of a public or
private prosecutor from criminal prosecution,
and so on.

In the procedural law, elements of competi-
tion are found in all the main institutions related
to the restriction of human rights and freedoms
by the state (preventive measures, appeals
against decisions of the defense and the court,
and so on).

Methods

The article uses formal-logical and dialecti-
cal methods, comparative legal, empirical anal-
ysis, as well as quantitative, qualitative and spe-
cial methods of scientific research.

Results and discussion

smirnov V.P. believes that «the principle of
competitiveness of criminal proceedings lies in
such a construction of the procedural order of
the trial and the study of evidence in it, in which
the parties are provided with the opportunity to
actively defend their or protected (represented)
rights and interests» [2, 61].

Strogovich M.S. described the principle of
competition as «the principle of competition
is of decisive and decisive importance for the
entire system of the criminal process, since it
determines the position of the subjects of the
process, their rights and obligations and rela-
tionships with each other and with the court.
The competitive process, at its core, is an oral,
open and direct process» [3, 122].

We agree with Bozhev V.P. «An insufficient-
ly clear idea of the essence of adversarial na-
ture makes it difficult to understand the tasks of
criminal proceedings and its individual stages,
the powers of participants in criminal proceed-
ings» [4, 318].

Aleksandrov A.S. argues that since the pur-
pose of modern criminal proceedings is to en-
sure the rights and freedoms of man and citizen,
and since the principles of the adversarial mod-
el of the process are reflected in the current pro-
cedural legislation, the principles of this model
prevail over the principles of the investigative
model [5, 174-180].

The supremacy of some principles of crim-
inal proceedings over others is unacceptable,
since all the principles form a common system.
In the context of improving legislation, one can-
not talk about the development of certain prin-
ciples specifically to the detriment of others,
but only about a gradual departure from those

¢ 3ameuanue obuyeco nopsora Ne 32, CCPR/C/GC/32, 23 aszycma 2007 2. http://hrlibrary.umn.edu/russian/gencomm/Rhrcom32.

html
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in accordance with the trends in improving the
modern criminal process.

The Kazakh criminal procedural legislation
has retained some elements of the inquisitori-
al process. If we talk about the full implemen-
tation of the adversarial nature of the defense,
then, unlike foreign legal proceedings, these
elements in the Code of Criminal Procedure of
the Republic of Kazakhstan are presented in a
truncated form.

In our opinion, one of these problems is the
application of preventive measures by the deci-
sion of the prosecution without judicial control.

Thus, in accordance with Article 136 of the
Code of Criminal Procedure of the Republic of
Kazakhstan, the body conducting the criminal
procedure, within its powers, has the right to
apply one of the preventive measures provided
for in Article 137 of the Code of Criminal
Procedure of the Republic of Kazakhstan to
suspects, accused persons.

Alongwiththis,suchpreventivemeasures and
additional restrictions as a written undertaking
not to leave and proper behavior, personal
guarantee, transfer of a serviceman under the
supervision of the command of a military unit,
transfer of a minor under supervision, use of
electronic surveillance tools are applied on the
basis of a decision of the body conducting the
criminal process.

One of the measures of criminal procedural
coercion provided for by law is the drive,
regulated by Article 157 of the Code of Criminal
Procedure of the Republic of Kazakhstan. In
accordance with this provision, the person
conducting the pre-trial investigation, the
court may subject the suspect, the accused,
the defendant, as well as the witness who has
suffered to be brought.

In other words, the prosecution decides
to restrict the rights and freedoms of the
defense, which is fundamentally at odds with
the adversarial principle, which implies that
all preventive measures, regardless of their
severity and degree of interference with human
rights and freedoms, must be subject to judicial
control.

It should be noted that the drive, in its
essence, is the same preventive measure as the
additional restrictions specified in Article 137
of the CPC of RK.

It is required to fix at the legislative level
that the application of all preventive measures,
electronic means of'tracking to suspects, accused

persons and bringing to other persons, solely
on the basis of the decision of the investigating
judge, court.

The functions of the prosecutor’s office and
competitiveness are closely related to each
other, and their analysis is impossible separately.
Indeed, the position of the prosecutor’s office,
which is called upon to protect the state,
public interest, depending on the legislator’s
assessment of its significance, can both almost
completely neutralize the competitiveness, so
as not to be approved in the official scientific
literature of the Soviet period, and -create
conditions for its consistent implementation.
Similarly, the development of competitiveness
inevitably entails not just a quantitative
change in the powers of the prosecutor in the
process, it forms a qualitatively new approach
to understanding the tasks that are set for the
prosecutor’s office as a state institution [6].

Touching upon the activities of the
prosecutor’s office, I would like to note that our
country is on the verge of grandiose reforms
of the law enforcement bloc. Evidence of this
is the development of new constitutional acts
«On the Constitutional Court of the Republic
of Kazakhstan», «On the Commissioner for
Human Rights in the Republic of Kazakhstany,
«On the Prosecutor’s Officey, etc.

Therefore, before implementing them, it is
necessary that past mistakes are not repeated in
the future.

In the Regulatory Policy Advisory Document
«Draft Constitutional Act of the Republic of
Kazakhstan «On the Prosecutor’s Office»’,
the developer states that «It is necessary in the
new Constitutional Law «On the Prosecutor’s
Office» to consolidate effective tools and
mechanisms that will more effectively enforce
the rule of law, protect and restore the rights and
freedoms of citizens, the interests of business,
society and the state».

In general, agreeing with this proposal, it is
necessary to note the tautology of the phrase
«more efficiently», as well as the incorrect use
of «business interests».

Thus, the phrase «more effectively» is a
pleonasm, that is, words similar in meaning
were used in a sentence or text, creating
semantic redundancy.

For reference: Typical examples of non-
normative pleonasm are phrases in which the
meaning of one word repeats the meaning of
another: more important (more redundant,

7 OdurmanbHbI cailT «NeKTPOHHOE TIPABUTENbCTBO Pecry6bmkn Kasaxcran». Otkpoitoie HITA https://legalacts.

egov.kz/
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because more important means «more
important»), first premiere (premier is enough
— «the first performance of a play, film or
performance of a musical work»), atmospheric
air (enough air — «a mixture of gases that forms
the Earth’s atmosphere»), eventually (correctly
in the end or enough in the end), return back
(the verb return indicates movement back, in
the opposite direction), import from - abroad (it
is enough to import — «to import from abroad»)
[7].

Thus, one of the complaints is the provisions
relating to the activities of the prosecutor’s
office, namely the amended article 83 of the
Constitution of the Republic of Kazakhstan.

The Act of the Republic of Kazakhstan
dated March 10, 2017 No. 51-VI ZRK «On
Amendments and Additions to the Constitution
of the Republic of Kazakhstan» changed
the wording of part one «The Prosecutor’s
Office, on behalf of the state, exercises, within
the limits and forms established by law, the
highest supervision over the observance of the
rule of law in the territory of the Republic of
Kazakhstan represents the interests of the state
in court and, on behalf of the state, carries out
criminal prosecutiony.

At the same time, the old version was as
follows: «The Prosecutor’s Office, on behalf of
the state, exercises supreme supervision over
the precise and uniform application of laws,
decrees of the President of the Republic of
Kazakhstan and other regulatory legal acts on
the territory of the Republic, over the legality
of operational-search activities, inquiry and
investigation, administrative and enforcement
proceedings, takes measures to identify and
eliminate any violations of the law, and also
protests laws and other legal acts that are
contrary to the Constitution and laws of the
Republic. The prosecutor’s office represents the
interests of the state in court, and also in cases,
in the manner and within the limits established
by law, carries out criminal prosecution».

In our opinion, in the current wording, the
highest supervision of legality has been replaced
in the direction of criminal prosecution. Which
does not in any way benefit the strengthening
of the competitiveness of the parties in the
criminal process.

Based on the foregoing, earlier the
prosecutor’s office, on behalf of the state,
exercised supreme supervision over the precise
and uniform application of laws, decrees of the
President of the Republic of Kazakhstan and
other regulatory legal acts on the territory of
the Republic, over the legality of operational-

search activities, inquiry and investigation,
administrative and enforcement proceedings,
took measures to identify and eliminate any
violations of the law, represented the interests
of the state in court, and also in cases, in the
manner and within the limits established by
law, carried out criminal prosecution.

Currently, the prosecution authorities, within
the limits and forms established by law, exercise
the highest supervision over the observance of
the rule of law in the territory of the Republic
of Kazakhstan, represent the interests of the
state in court, at the same time, without any
restrictions and limits, on behalf of the state,
carry out criminal prosecution.

Quantitative indicators, not qualitative ones,
are still decisive in evaluating the activities of
law enforcement agencies.

We agree with G.Kh. Fetkulov’s statement
that «the conceptual provision of the transition
from quantity to quality is the cornerstone in
assessing the activities of law enforcement
agencies, which will create conditions for the
law enforcement agencies themselves to prevent
violations of the rights of citizens participating
in criminal proceedings on the one hand and
strengthen guarantees observance of the rights
of a citizen involved in the sphere of criminal
proceedings on the other. Therefore, it is
necessary to definenew criteria forevaluating the
work of law enforcement agencies in legislative
acts focused on the qualitative indicator of their
work, i.e. their work should be evaluated by
local governments (akimats and maslikhats) at
all levels and civil society. Thus, we will move
away from the notorious «detection rate» and
focus our attention on identifying the causes and
conditions that contribute to the violation of the
rights of citizens in criminal proceedings» [8].

The structure of the General Prosecutor’s
Office of the Republic includes an independent
subdivision of the Criminal Prosecution Service
(hereinafter referred to as the Service). The
name of this Service already speaks for itself,
where its main task is the persecution.

In general, the General Prosecutor’s Office
consists of 4 main services: 1st service - the
Criminal Prosecution Service; 2nd service
- Service for the supervision of the legality
of sentences that have entered into force and
their execution; 3rd service - Service for the
protection of public interests; 4th Service -
Service of Special Prosecutors.

All activities of the prosecutor’s office are
«impregnated» with the function of criminal
prosecution. At the same time, the profile
Law «On the Prosecutor’s Office» does not
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contain a definition of the concept of «criminal
prosecution», but only describes the list of
powers of the prosecutor to carry out this area
of prosecutorial activity.

At the same time, attention should be paid to
the fact that this list does not cover his powers
to carry out criminal prosecution at the judicial
stages of the criminal process, which seems
to be a significant gap in the law and does
not correspond to the definition given by the
criminal procedure law [9].

And where are the tasks to exclude the
conviction of the innocent, unlawful criminal
prosecution, causing harm in the course of
criminal proceedings?

One cannot but agree with A. Kussainova,
who notes that the work of the Service of the
General Prosecutor’s Office, and with it all lower
divisions, is completely aimed at persecution. A
person fell into the orbit of criminal prosecution,
ended up in the wrong place, at the wrong time
or with the wrong person, or looked at some law
enforcement officer in the wrong way, that’s all,
in fact, he is doomed, at least to a long struggle
with the whole system of criminal authorities
persecution [10].

Thus, from a supervisory body, the
prosecutor’s office has turned into a criminal
prosecution body, where punitive functions
have become dominant.

Previously, there was supervision over the
legality of the preliminary investigation, inquiry
and operational-search activities, within the
framework of which the prosecutor, at the stage
of bringing the case to court, made a decision
to send the case to court. Along with this, the
legality of judicial decisions in criminal cases
that have not entered into force was supervised
by the relevant division of the prosecutor’s
office.

This system of supervision over the legality
of the preliminary investigation, inquiry and
operational-search activities and the legality of
judicial decisions in criminal cases was a kind
of system of checks and balances.

In addition, the gaps in resolving the issue
of appointing the main trial and preparatory
actions for the court session indicate the
presence of problems of competition between
the parties and the equality of participants in
the criminal process, not only in legislative, but
also in law enforcement practice.

Thus, in the first part of Article 321 of the
Code of Criminal Procedure of the Republic
of Kazakhstan, the obligatory holding of a
preliminary hearing in cases of especially
grave crimes is enshrined. In other cases, such
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a hearing is held if it is necessary to make a
decision to refer the case to jurisdiction, refer
the case to the prosecutor, terminate the case,
suspend the proceedings, join and separate
criminal cases, as well as consider the petitions
of the parties.

We insist that in order to exclude the
privileges of the prosecution, the preliminary
hearing procedure should be extended not only
to cases of especially serious, but also to small
and medium-gravity crimes.

To establish the truth in a criminal case, it
is necessary to have competition and equality
among parties with opposing interests at the
stage of pre-trial investigation, in court and
when challenging judicial decisions.

The issues of criminal proceedings in cases of
judicial control outlined in the subsection under
consideration demonstrate the specifics and
originality of the manifestation of adversarial
nature in judicial proceedings in order to further
develop and improve the efficiency of judicial
control both at the level of legislative regulation
of judicial control procedures and in the course
of their practical implementation.

It is proposed to hold a preliminary hearing
by the judge in cases of all categories, due to
the fact that it is held at the stage of preparation
for the simplification of proceedings and even
the issuance of a court decision at this stage.

Concerning the Draft Act «On the
Prosecutor’s Office». There is no justification
for enshrining the law at the constitutional level,
since Constitutional laws are adopted on issues
provided for by the Constitution by a majority
of at least two-thirds of the total number of
deputies of each of the Chambers (paragraph 4
of Article 62 of the Act «On Legal Acts»).

The Head of State, in his Message dated
March 16, 2022 «New Kazakhstan: the path
of renewal and modernizationy», indicated that
«In general, in order to increase the rule of law
and systematically strengthen human rights
activities, I consider it appropriate to adopt
separate constitutional acts on the prosecutor’s
office and on the Commissioner for Human
Rights». Atthe same time, this proposal was most
likely sent to raise the status of the prosecutor’s
office. But the status of the prosecutor’s office
is already overestimated, in connection with the
implementation of higher supervision over the
observance of the rule of law in the territory of
the Republic of Kazakhstan.

If the Act «On the Prosecutor’s Office» is
adopted at the constitutional level, then it is
necessary to consider the application of this
condition, for example, in relation to the Act
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«On Advocacy and Legal Assistance», «On
Act Enforcement Service» and others whose
activities are aimed at supplementing and
development of provisions in accordance with
the direct instructions of the norms of the Basic
Act.

The current Code of Criminal Procedure
of the Republic of Kazakhstan in Article
193 stipulates that the prosecutor during
the pre-trial investigation «12) withdraws
cases from the body conducting the pre-trial
investigation and transfers them to another
pre-trial investigation body in accordance with
the investigative jurisdiction established by
this Code; in exceptional cases related to the
need to ensure the objectivity and sufficiency
of the investigation, at the written request of
the criminal prosecution body or a participant
in the criminal process, transfers cases from
one body to another or accepts for its own
proceedings and investigates them, regardless
of the investigative jurisdiction established by
this Code;

12-1) has the right to carry out pre-trial
investigation in cases of torture, criminal
offenses provided for by Chapter 17 of the
Criminal Code of the Republic of Kazakhstan.

The Prosecutor General has the right, in
exceptional cases, on his own initiative, to
entrust the conduct of a pre-trial investigation
to a prosecutor, regardless of the investigative
jurisdiction established by this Code;

At the same time, investigative jurisdiction
is not defined in Article 187 of the Code
of Criminal Procedure of the Republic of
Kazakhstan, which is a violation of the criminal
procedure legislationy.

We propose to introduce the investigative
apparatus into the prosecutor’s office and
determine in Art. 187 of the Code of Criminal
Procedure, the jurisdiction of investigators of
the prosecutor’s office, as it was in the old days.
The investigative divisions of the prosecutor’s
office were liquidated in connection with
the creation of an independent Investigative
Committee, which lasted only 2 years. The
exclusion of the investigative divisions of
the prosecutor’s office and the closure of the
Investigative Committee has sharply reduced
the level of pre-trial investigation, which is
beneficial for criminal elements, since the
shortcomings of the pre-trial investigation are
always used by their lawyers to return criminal
cases to the prosecutor, most of which are then
terminated.

When Kazakhstan was a part of the USSR for
more than 70 years, the best investigators of the
country worked in the investigative divisions
of the prosecutor’s offices, who were under
investigation of the most complex cases of
economic, official crimes, murders, and sexual
crimes. Therefore, it is necessary to restore
the investigative apparatus of the prosecutor’s
office.

Instead of conclusion

Without insisting on the indisputability and
unconditionality, the syllogisms of the study
deserve further discussion and critical feedback.
The author's conclusions about the adversarial
nature in criminal proceedings allow us to pay
attention to this principle in order to build equal
participation in legal proceedings.
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