
МАЗМҰНЫ

JARSHYSY
Qazaqstan Respýblıkasy Zańnama 

jáne quqyqtyq aqparat ınstıtýtynyń

gylymi-quqyqtyq jýrnal №4 (71)-2022
Құрылтайшы және баспагер:
«Қазақстан Республикасының 

Заңнама және құқықтық 
ақпарат  институты» ШЖҚ РМК
2006 жылдан бастап шығады

Журналдың материалдары 
www.zqai.kz

сайтында орналастырылған
Заң ғылымдары бойынша диссертациялардың 

негізгі ғылыми нәтижелерін жариялауға 
арналған басылымдар тізіліміне енгізілген 

(ҚР БҒМ БҒССҚК 14.02.2022 ж. 
№38 бұйрығы)

Редакциялық кеңес құрамы
Сәрпеков Р.Қ. - з.ғ.к , Қазақстанның еңбек 
сіңірген қайраткері (Астана, Қазақстан) – 
(төраға)
Абайділдинов Е.М. – з.ғ.д. (Астана,  
Қазақстан)
Абызов Р.М. – з.ғ.д. (Барнаул, Ресей)
Белых В.С. – з.ғ.д. (Екатеринбург, Ресей)
Губин Е.П. – з.ғ.д. (Мәскеу, Ресей)
Мельник Р.С. – з.ғ.д. (Астана, 
Қазақстан)
Моисеев А.А. – з.ғ.д. (Мәскеу, Ресей)
Муромцев Г.И. – з.ғ.д. (Мәскеу, Ресей)
Рахметов С.М. – з.ғ.д. (Астана, 
Қазақстан)
Малиновский В.А. – з.ғ.д. (Астана, 
Қазақстан) 
Унзила Шапақ – з.ғ.д. (Астана, Қазақстан)

Бас редактор
Дүйсенов Е.А. – з.ғ.к. 

Редакциялық алқа құрамы
Азер Алиев – PhD (Киль, Германия)
Байниязова З.С. – з.ғ.к. (Саратов, Ресей)
Жанғарашев Р.М. – LLM (Астана, 
Қазақстан)
Исмағұлов Қ.Е. – з.ғ.к. (Астана, Қазақстан)
Ишеков К.А. - з.ғ.д., доцент (Мәскеу, Ресей)
Қазбаева Ә.Ғ. – з.ғ.к. (Астана, Қазақстан)
Қайырбаева Л.К. – PhD (Астана, Қазақстан) 
Киязова А.Ж. – LLM (Астана, Қазақстан)
Құлжабаева Ж.О. – з.ғ.к. (Астана, 
Қазақстан)
Мұрзашев Қ.Т – (Астана, Қазақстан)
Нұрмағамбетов Р.Ғ. – PhD (Челябинск, Ресей)
Примашев Н.М. – з.ғ.к. (Астана, 
Қазақстан)
Рахымбердин К.Х. – з.ғ.д. (Өскемен, 
Қазақстан)
Тегізбекова Ж.Ч. – з.ғ.к. (Бішкек, 
Қызғызстан)
Финк Д.А. – з.ғ.к. (Астана, Қазақстан)

Редактор  –  Колтубаева Г.Б.
Беттеуші  –  Тасирова А.С.
Тел.: 8 (7172) 26-61-29

Қазақстан Республикасы Ақпарат 
және коммуникациялар министрлігі

Ақпарат комитетінің
БАҚ есепке қою туралы куәлігі 

№ 17761-Ж 25.06.2019 ж.
(Алғашқы есепке қою кезі
№6592-Ж. 07.09.2005 ж.)

Мекен-жайы: Қазақстан Республикасы, 
010000, Астана қ., Қабанбай-батыр даңғ., 
19, С-блогы, 306-каб.,тел.:  8 (7172) 26-61-22
www.zqai.kz, е-mail: instzak-kz@mail.ru

institutzakonodatelstva@gmail.com

Редакция бағанасы ..................................................................7
Конституциялық және әкімшілік құқық
Р.Қ. СӘРПЕКОВ Қазақстан Республикасы  

мемлекеттік органдарының заң жобалау  
қызметіндегі ғылыми қоғамдастықтың рөлі ................................13

Р.Қ. СӘРПЕКОВ, В.Т. КОНУСОВА Қазақстанда  
лоббизмді заңнамалық регламенттеу туралы мәселеге ...............20

С.К. ЖЕТПИСОВ, Б.К. НҰРҒАЗИНОВ, А.Ш. ХАМЗИН  
Конституциялық құқықтар призмасы арқылы көші-қон:  
этникалық және демографиялық контекст, еңбек  
ресурстарының ұтқырлығы ............................................................29

А.А. КАРАЕВ Конституциялық сот - адам мен  
азаматтың құқықтары мен бостандықтарын 
қорғаудың маңызды органы: шет елдердің тарихи- 
құқықтық тәжірибесі ......................................................................41

Н.А. САРТАЕВА, Е.Б. АХМЕТОВ Мүгедек  
адамдардың елдің қоғамдық-саяси өміріне қатысуын  
қамтамасыз ету мақсатында саяси партиялар мен  
сайлау туралы заңнаманы жетілдіру мәселелері..........................50

А.С. АХМЕТОВ Құқықтық білім берудің  
дамуының қазіргі мәселелері .........................................................59

Ж.У. ТЛЕМБАЕВА, Г.С. БАЗАРОВА Қазақстан  
Республикасының денсаулық сақтау саласындағы  
заңнамасының кейбір мәселелері туралы .....................................68

А.Ә. ДӘУЛЕТХАНОВА Қазақстан Республикасының  
қоғамдық денсаулық сақтау заңнамасының  
жай-күйі мен дамуы ........................................................................76

Азаматтық және азаматтық-процестік құқық
А. АМАНГЕЛДІ Қолданыстағы 2018 жылдың  

20 маусымындағы зияткерлік меншік аясындағы  
Қазақстан Республикасының заңнамасында з.ғ.д.,  
профессор А. Амангелдінің диссертациясынан  
не жүзеге асты .................................................................................85

А.А. АСЫЛБЕКОВА Қазақстан Республикасының  
Азаматтық процестік кодексіне енгізілген кейбір  
өзгерістер мен толықтырулар ........................................................94

Ф.Г. ИБРАГИМОВА, Е.М. АЙТКАЗИН,  
А.Е. ИСМАГУЛОВ Қазақстан Республикасының  
фармацевтика нарығында дәрілік заттар мен  
медициналық бұйымдарды ілгерілету этикасы  
қағидаларының сақталуы ...............................................................101

Г.Э. АБДРАСУЛОВА, У.Е. КУДИЯРОВА Некелерін  
бұзған бұрынғы ерлі-зайыптылардың кезінде  
бір-біріне берген сыйлықтарын қайтару жолдары  
(сот шешімі негізінде) ....................................................................110



МАЗМҰНЫ

Қылмыстық құқық және қылмыстық процесс
Д.А. ФИНК Сотқа дейінгі тергеп-тексерудің басында жәбірленушінің құқықтарын  

қалпына келтірудің қылмыстық-процестік құралына қол жеткізу .................................................. 117
С.М. РАХМЕТОВ Экономикалық қызмет саласындағы қылмыстық құқық  

бұзушылықтар үшін жауапкершілік туралы Қылмыстық кодекстің кейбір нормаларын  
қолдану практикасының мониторингі ................................................................................................ 124

К.Х. РАХИМБЕРДИН, М.Р. ГЕТА (Новокузнецк, Ресей) Қазақстан Республикасындағы  
еңбек саласындағы сексуалдық зорлық-зомбылық пен қысым көрсетуге қарсы  
іс-қимылдың кейбір криминологиялық және қылмыстық-құқықтық аспектілері ......................... 135

Б.М. ИМАШЕВ Маман мен сот сарапшысының қызметінде қылмыстық сот ісін жүргізу  
қағидаттарын іске асыру: проблемалар мен перспективалар. 1 бөлім. ............................................ 146

К.Е. ИСМАГУЛОВ, Е.Н. КАЛИАКПЕРОВА Тараптардың жарыспалылығы мен  
тең құқылығы қағидатын дамыту шеңберінде азаматтардың құқықтарын қорғау ........................ 155

Халықаралық құқық және салыстырмалы құқықтану
Е.В. ПОРОХОВ Халықаралық салық құқығының түсінігі, пәні және нысандары  

туралы мәселеге .................................................................................................................................... 165
Е.С. ЖАМБАЕВ, Н. СӘУЛЕН, А.Н. САГАДИЕВ Еуропалық құқықтағы жеке өмір  

мен дербес деректерді қорғауды құқықтық реттеудің өзекті мәселелері ........................................ 174
А.А. КЕНЖАЕВ, Ж.А. ХУДОБЕРГАНОВ (Өзбекстан Республикасы, Ташкент) Орталық  

Азияның су-құқықтық мәселесі «парламенттік дипломатия» объектілерінің бірі ретінде ........... 183
А.М. ҚАРАТАЕВА, Д.Б. МАХАМБЕТСАЛИЕВ  Америка Құрама Штаттарындағы  

мемлекеттік биліктің іске асырылуының кейбір мәселелері ............................................................ 192
М.Н. НҰРТАЙ, Ж.Т. САЙРАМБАЕВА  ТРИПС келісіміндегі шекаралық шаралар  

туралы ережелерінің Қазақстан Республикасының заңнамасына әсері .......................................... 204
Құқықтық мониторинг
Е.К. АХМЕТОВ, М.Ж. КУЛИКПАЕВА Қаржы нарығы мен қаржы ұйымдарын  

мемлекеттік реттеу, бақылау және қадағалаудың кейбір мәселелері ............................................... 212
М.И. ДЯЧУК, С.С. ШИШИМБАЕВА «Лотереялар және лотерея қызметі туралы»  

Қазақстан Республикасы заңының тиімділігін талдау ...................................................................... 224
Ж.А. ЖАДАУОВА, А.С. РАМАЗАНОВА Халықтың радиациялық қауіпсіздігі  

саласындағы заңнаманы жетілдіру ..................................................................................................... 235
Мемлекеттік тілдегі заңшығармашылық практикасынан
Ғ.Д. МАҚАНОВА Халықаралық шарттардың ғылыми лингвистикалық сараптама- 

сының кейбір мәселелері ...................................................................................................................... 246
Жас ғалым мінбері
Е.Б. АХМЕТОВ Қазақстан Республикасы мен шет елдерде әкімшілік сот ісін  

жүргізуде соттың белсенді рөлі қағидасы .......................................................................................... 252
А.Р. КУМАРБЕКОВА Қазақстан Республикасының Конституциясы – мемлекеттің  

негізгі актісі: теориядан реформалау тәжірибесіне дейін ................................................................. 261
А.Б. САТАЕВА Англия мен Қазақстанның азаматтық процесіндегі сотқа дейінгі  

хаттама: салыстырмалы талдау............................................................................................................ 268
А.Е. НҰРТАН Атқарушылық іс жүргізудің құқықтың дербес саласы ретіндегі  

мәні мен маңызы ................................................................................................................................... 276
Г.С. ТАТЕБАЕВА Жоғары қауіптілік көзі келтірген зиян үшін жауапкершілік  

мәселелері .............................................................................................................................................. 283
«Жаршының» архивтегі беттері
С.С. ҚАРЖАУБАЕВ З.ғ.к. Л.Т. Тұрғанбаеваның «Қазақстандағы тіл саясаты»  

ғылыми жарияланымына қайта оралғанда ......................................................................................... 291
Библиография
В.Б. ЕВДОКИМОВ М. Какителашвилидің «Деятельность политических партий  

в государствах-участниках СНГ» атты монографиясына рецензия. - Мәскеу:  
Проспект, 2021. – 228 б. ....................................................................................................................... 299



СОДЕРЖАНИЕ

Института законодательства и правовой 
информации Республики Казахстан

научно-правовой журнал №4 (71)-2022

ВЕСТНИК

Учредитель и издатель:
РГП на ПХВ «Институт законодательства 

и правовой информации 
Республики Казахстан»
Издается с 2006 года

Все материалы журнала размещаются на 
сайте www.zqai.kz

Включен в перечень изданий для публикации 
основных научных результатов диссертаций 

по юридическим наукам 
(Приказ КОКСОН МОН РК №38 

от 14.02.2022 г. )

Состав Редакционного совета
Сарпеков Р.К.  – к.ю.н., Заслуженный 
деятель Казахстана (Астана, Казахстан) – 
(председатель)
Абайдельдинов Е.М. – д.ю.н. (Астана, 
Казахстан)
Абызов Р.М. – д.ю.н. (Барнаул, Россия)
Белых В.С. – д.ю.н. (Екатеринбург, Россия)
Губин Е.П. – д.ю.н. (Москва, Россия)
Мельник Р.С. – д.ю.н. (Астана,  
Казахстан)
Моисеев А.А. – д.ю.н. (Москва, Россия)
Муромцев Г.И. – д.ю.н. (Москва, Россия)
Рахметов С.М. – д.ю.н. (Астана, Казахстан)
Малиновский В.А. – д.ю.н. (Астана, 
Казахстан) 
Унзила Шапак – д.ю.н. (Астана, Казахстан)

Главный редактор
Дюсенов Е.А. – к.ю.н.

Состав Редакционной коллегии
Азер Алиев – PhD (Киль, Германия)
Байниязова З.С. – к.ю.н. (Саратов, Россия)
Джангарашев Р.М. – LLM (Астана,  
Казахстан)
Исмагулов К.Е. – к.ю.н. (Астана,  
Казахстан) 
Ишеков К.А. - д.ю.н. (Москва, Россия)
Казбаева А.Г.  – к.ю.н. (Астана, 
Казахстан)
Каирбаева Л.К. – PhD (Астана, 
Казахстан)
Киязова А.Ж. – LLM (Астана, Қазақстан) 
Кулжабаева Ж.О. – к.ю.н. (Астана,  
Казахстан) 
Мурзашев К.Т. – (Астана, Казахстан)
Нурмагамбетов Р.Г. – PhD (Челябинск, 
Россия)
Примашев Н.М. – к.ю.н. (Астана,  
Казахстан) 
Рахимбердин К.Х. – д.ю.н. (Усть-Камено-
горск, Казахстан)
Тегизбекова Ж.Ч. – к.ю.н. (Бишкек,
Кыргызстан)
Финк Д.А. - к.ю.н. (Астана, Казахстан)

Редактор  –  Колтубаева Г.Б.
Верстка  –  Тасирова А.С.
Тел.: 8 (7172) 26-61-29

Свидетельство о постановке 
на учет СМИ № 17761-Ж 

от 25.06.2019 г. Комитета информации
Министерства информации и коммуникаций 

Республики Казахстан (Первичная постановка 
на учет №6592-Ж. 07.09.2005 г.)

Адрес: Республика Казахстан,010000, 
г. Астана, пр. Кабанбай батыра, 19, 
блок С, каб. 306, тел.: 8 (7172) 26-61-22

www.zqai.kz, E-mail: instzak-kz@mail.ru
institutzakonodatelstva@gmail.com

Колонка редакции ..................................................................9
Конституционное и административное право
Р.К. САРПЕКОВ Роль научного сообщества  

в законопроектной деятельности государственных  
органов Республики Казахстан ..................................................13

Р.К. САРПЕКОВ, В.Т. КОНУСОВА К вопросу  
о законодательной регламентации лоббирования  
в Казахстане .................................................................................20

С.К. ЖЕТПИСОВ, Б.К. НУРГАЗИНОВ, А.Ш. ХАМЗИН  
Миграция через призму конституционных прав:  
этнический и демографический контекст, мобильность  
трудовых ресурсов ......................................................................29

А.А. КАРАЕВ Конституционный суд – важнейший  
орган защиты прав и свобод человека и гражданина:  
историко-правовой опыт зарубежных стран ............................41

Н.А. САРТАЕВА, Е.Б. АХМЕТОВ Вопросы  
совершенствования законодательства о политических  
партиях и выборах в целях обеспечения участия лиц  
с инвалидностью в общественно-политической  
жизни страны ...............................................................................50

А.С. АХМЕТОВ Актуальные вопросы развития  
правового образования ...............................................................59

Ж.У. ТЛЕМБАЕВА, Г.С. БАЗАРОВА О некоторых  
проблемах законодательства Республики Казахстан  
в области здравоохранения ........................................................68

А.А. ДАУЛЕТХАНОВА О состоянии и развитии  
законодательства об общественном здравоохранении  
Республики Казахстан ................................................................76

Гражданское и гражданско-процессуальное право
А. АМАНГЕЛЬДЫ Что из диссертации д.ю.н. профессора 

А. Амангельды реализовано в действующем законодательстве  
Республики Казахстан в сфере интеллектуальной  
собственности от 20 июня 2018 года ........................................85

А.А. АСЫЛБЕКОВА Некоторые изменения и дополнения,  
внесенные в Гражданский процессуальный кодекс  
Республики Казахстан ................................................................94

Ф.Г. ИБРАГИМОВА, Е.М. АЙТКАЗИН, А.Е. ИСМАГУЛОВ 
Соблюдение правил этики продвижения лекарственных  
средств и медицинских изделий на фармацевтическом  
рынке Республики Казахстан ...................................................101

Г.Э. АБДРАСУЛОВА, У.Е. КУДИЯРОВА Способы  
взаимного возврата дара бывшими супругами при  
расторжении брака (на основании решения суда) .................110



СОДЕРЖАНИЕ

Уголовное право и уголовный процесс
Д.А. ФИНК Доступ к уголовно-процессуальным средствам восстановления прав  

потерпевшего в начале досудебного расследования ......................................................................... 117
С.М. РАХМЕТОВ Мониторинг практики применения некоторых норм Уголовного 

 кодекса об ответственности за уголовные правонарушения в сфере экономической  
деятельности ......................................................................................................................................... 124

К.Х. РАХИМБЕРДИН, М.Р. ГЕТА (г. Новокузнецк, Россия) Некоторые криминологические  
и уголовно-правовые аспекты противодействия сексуальному насилию и домогательствам  
в сфере труда в Республике Казахстан ............................................................................................... 135

Б.М. ИМАШЕВ Реализация принципов уголовного судопроизводства в деятельности  
специалиста и судебного эксперта: проблемы и перспективы. Часть 1. ........................................ 146

К.Е. ИСМАГУЛОВ, Е.Н. КАЛИАКПЕРОВА Защита прав граждан в рамках развития  
принципа состязательности и равноправия сторон .......................................................................... 155

Международное право и сравнительное правоведение
Е.В. ПОРОХОВ К вопросу о понятии, предмете и формах международного  

налогового права .................................................................................................................................. 165
Е.С. ЖАМБАЕВ, Н. САУЛЕН, А.Н. САГАДИЕВ Актуальные вопросы правового  

регулирования защиты частной жизни и персональных данных в европейском праве ................ 174
А.А. КЕНЖАЕВ, Ж.А. ХУДОБЕРГАНОВ (Ташкент, Республика Узбекистан)  

Водно-правовая проблема Центральной Азии как один из объектов  
«парламентской дипломатии» ............................................................................................................. 183

А.М. КАРАТАЕВА, Д.Б. МАХАМБЕТСАЛИЕВ Некоторые вопросы осуществления  
государственной власти в Соединенных Штатах Америки ............................................................. 192

М.Н. НУРТАЙ, Ж.Т. САЙРАМБАЕВА Влияние положений соглашения ТРИПС  
о пограничных мерах на законодательство Республики Казахстан ................................................ 204

Правовой мониторинг
Е.К. АХМЕТОВ, М.Ж. КУЛИКПАЕВА Некоторые вопросы государственного  

регулирования, контроля и надзора финансового рынка и финансовых организаций ................. 212
М.И. ДЯЧУК, С.С. ШИШИМБАЕВА Анализ эффективности закона Республики  

Казахстан «О лотереях и лотерейной деятельности» ....................................................................... 224
Ж.А. ЖАДАУОВА, А.С. РАМАЗАНОВА Совершенствование законодательства  

в сфере радиационной безопасности населения ............................................................................... 235
Из практики законотворчества на государственном языке
Г.Д. МАКАНОВА Некоторые вопросы научной лингвистической экспертизы  

международных договоров ................................................................................................................. 246
Трибуна молодого ученого
Е.Б. АХМЕТОВ Принцип активной роли суда в административном судопроизводстве  

Республики Казахстан и в зарубежных странах ............................................................................... 252
А.Р. КУМАРБЕКОВА Конституция Республики Казахстан – основополагающий  

акт государства: от теории к опыту реформирования ...................................................................... 261
А.Б. САТАЕВА Досудебный протокол в гражданском процессе Англии и Казахстана:  

сравнительный анализ ......................................................................................................................... 268
А.Е. НҰРТАН Сущность и значение исполнительного производства как отдельной  

отрасли права ........................................................................................................................................ 276
Г.С. ТАТЕБАЕВА Проблемы ответственности за вред, причиненный источником  

повышенной опасности ....................................................................................................................... 283
Архивные страницы «Вестника»
С.С. КАРЖАУБАЕВ Возвращаясь к научной публикации к.ю.н. Л.Т. Турганбаевой  

«Языковая политика в Казахстане» .................................................................................................... 291
Библиография
В.Б. ЕВДОКИМОВ Рецензия на монографию М. Какителашвили «Деятельность  

политических партий в государствах – участниках СНГ». –  
Москва: Проспект, 2021. – 228 с. ........................................................................................................ 299



CONTENT

Bulletin of Institute of Legislation and Legal 
Information of the Republic of Kazakhstan

JARSHYSY
scientific and legal journal №4 (71)-2022

Founder and publisher:
RSE on the REM «Institute 

of Legislation and Legal information 
of the Republic of Kazakhstan»

Published since 2006
All journal materials are placed 

on the website 
www.zqai.kz

Included in the list of publications of basic 
scientific results of dissertations on legal 

sciences (Order ССES MES RK №38 
from 14.02.2022)

Editorial Council members
Sarpekov R.K. – c.j.s., Honored  Worker of 
Kazakhstan (Astana, Kazakhstan) – (Chairman)
Abaydeldinov Е.М. – d.j.s. (Astana, 
Kazakhstan)
Abyzov R.М. – d.j.s. (Barnaul, Russian)
Belih V.S. – d.j.s. (Ekaterinburg, Russian)
Gubin Е.P. – d.j.s. (Moscow, Russian)
Melnik R.S. – d.j.s. (Astana, Kazakhstan)
Moiseev A.A. – d.j.s. (Moscow, Russian)
Muromcev G.I. – d.j.s. (Moscow, Russian)
Rahmetov S.M. – d.j.s. (Astana, Kazakhstan)
Malinovski V.A. – d.j.s. (Astana, Kazakhstan)
Unzila Shapak – d.j.s. (Astana, Kazakhstan)

Сhief Editor
Dyussenov Ye.A. – c.j.s.

Editorial Board members
Azer Aliyev – PhD (Kiel, Germany)
Bainiyazova Z.S. – c.j.s. (Saratov, Russian)
Dzhangarashev R.M. – LLM (Astana, 
Kazakhstan)
Ismagulov K.Y. – c.j.s. (Astana, Kazakhstan)
Ishekov K.A. – d.j.s. (Moscow, Russian)
Kazbayeva A.G. – c.j.s. (Astana, 
Kazakhstan)
Kairbaeva L.K. – PhD (Astana,
 Kazakhstan)
Kiyazova A.Zh. – LLM (Astana, Kazakhstan)
Kulzhabayeva Zh.O. – c.j.s. (Astana, 
Kazakhstan)
Murzashev K.T. – (Astana, Kazakhstan)
Nurmagambetov R.G. – PhD 
(Chelyabinsk, Russian)
Primashev N.M.  – c.j.s. (Astana, Kazakhstan)
Rakhimberdin K.H. – d.j.s. (Ust-Kamenogorsk, 
Kazakhstan)
Tegizbekova Zh.Ch. – c.j.s. (Bishkek, 
Kyrgyzstan)
Fink D.A. - c.j.s. (Astana, Kazakhstan)

Editor – Koltubaeva G.B.
Layout – Tasirova A.S.
Tel.: 8 (7172) 26-61-29

The certificate of registration of mass media 
№17761-G from 25.06.2019 from 

the Information Committee of the Ministry 
of Information and Communications

of the Republic of Kazakhstan
(Number and date of primary registration 

№6592-Zh.07.09.2005.)

Address: The Republic of Kazakhstan, 010000, 
Astana, Kabanbay-batyr ave., 19,

 block С, office 306, тел.: 8 (7172) 26-61-22
www.zqai.kz, e-mail: instzak-kz@mail.ru

institutzakonodatelstva@gmail.com

Editorial .....................................................................................11
Constitutional and Administrative Law
R.K. SARPEKOV The role of scientific community 

 in the legislative activities of state bodies 
of the Republic of Kazakhstan ........................................................ 13

R.K. SARPEKOV, V.T. KONUSOVA On the issue  
of legislative regulation of lobbying in Kazakhstan ....................... 20

S.K. ZHETPISOV, В.К. NURGAZINOV,  
A.S. KHAMZIN Migration through the prism  
of constitutional rights: ethnic and demographic context,  
labor mobility .................................................................................. 29

А.А. KARAEV The constitutional court is the most important 
body for the protection of human and civil  
rights and freedoms: historical and legal experience  
of foreign countries ......................................................................... 41

N.A. SARTAYEVA, Y.B. AKHMETOV Issues  
of improving legislation on political parties  
and elections in order to ensure participation of persons  
with disabilities in the socio-political life of the country ............... 50

A.S. AKHMETOV Current issues of the development  
of legal education ............................................................................ 59

Zh.U. TLEMBAYEVA, G.S. BAZAROVA  
About some problems of the legislation of the Republic  
of Kazakhstan in the field of healthcare .......................................... 68

А.А. DAULETKHANOVA On the state and  
development of legislation on public health  
of the Republic of Kazakhstan ........................................................ 76

Civil and Civil Procedure Law
А. AMANGELDY What from the thesis of doctor  

of law, professor Amangeldy A.A. implemented  
in the current legislation of the Republic of Kazakhstan  
in the sphere of intellectual property of june 20, 2018 ................... 85

А.А. ASSYLBEKOVA Some amendments  
and additions made to the Civil procedure code  
of the Republic of Kazakhstan ........................................................ 94

F.G. IBRAGIMOVA, Y.M. AYTKAZIN,  
A.E. ISMAGULOV Compliance with the rules  
of ethics for the promotion of medicines and medical  
products in the pharmaceutical market of the Republic  
of Kazakhstan ................................................................................ 101

G.E. АBDRASULOVA, U.E. KUDIYAROVA Ways  
to return gifts to each other at the dissolution of marriage  
by former spouses (based on a court decision) ..............................110



CONTENT

Criminal law and Criminal procedure
D.A. FINK Access to the criminal procedure means of restoring the rights  

of the victim at the beginning of the pre-trial investigation ................................................................... 117
S.M. RAKHMETOV Monitoring of the practice of applying certain norms  

of the Сriminal code on liability for criminal offenses in the field of economic activity ...................... 124
К.К. RAKHIMBERDIN, M.R. GETA (Novokuznetsk, Russia) Some criminological  

and criminal legal aspects of countering sexual violence and harassion in the sphere  
of work in the Republic of Kazakhstan .................................................................................................. 135

B.M. IMASHEV Implementation of the principles of criminal justice in the activities  
of a specialist and a forensic expert: problems and prospects. Part 1. ................................................... 146

K.E. ISMAGULOV, E.N. KALIAKPEROVA Protection of the rights of citizens  
in the framework of the development of the principle of competition and equality  
of the parties ........................................................................................................................................... 155

International law and Comparative law
Y.V. POROKHOV To the question of the concept, subject and forms of international  

tax law .................................................................................................................................................... 165
Y.S. ZHAMBAYEV, N. SAULEN, A.N. SAGADIEV Actual problems of legal  

regulation of privacy and personal data protection in european law ..................................................... 174
А.А. KENZHAEV, J.A. KHUDOBERGANOV (Tashkent, Republic of Uzbekistan)  

The water and legal problem of Central Asia as one of the objects  
of "parliamentary diplomacy" ................................................................................................................ 183

А.М. KARATAYEVA, D.B. MAKHAMBETSALIYEV Some issues of the exercise  
of the state power in the United States of America ................................................................................ 192

M.N. NURTAY, ZH.T. SAYRAMBAEVA Impact of the TRIPS agreement provisions  
on border measures on the legislation of the Republic of Kazakhstan .................................................. 204

Legal monitoring
Y.K. AKHMETOV, M.ZH. KULIKPAYEVA Some issues of state regulation, 

 control and supervision of the financial market and financial organizations ........................................ 212
M.I. DYACHUK, S.S. SHISHIMBAYEVA Analysis of the effectiveness of the Law  

of the Republic of Kazakhstan «On Lotteries and lottery activities» .................................................... 224
ZH.A. ZHADAUOVA, A.S. RAMAZANOVA Improvement of legislation in the field  

of radiation safety of the population ...................................................................................................... 235
From the lawmaking practice in the official language
G.D. MAKANOVA Certain issues of international treaties scientific linguistic  

expertise ................................................................................................................................................. 246
Young researchers’ tribune
Y.B. AKHMETOV The principle of the active role of the court in the administrative proceedings of 

the Republic of Kazakhstan and in foreign countries ............................................................................ 252
A.R. KUMARBEKOVA Constitution of the Republic of Kazakhstan is the  

fundamental act of the state: from theory to experience of reform ........................................................ 261
A.B. SATAYEVA Pre-action protocol in civil proceedings in England and Kazakhstan:  

a comparative analysis ........................................................................................................................... 268
A. NURTAN Essence and meaning of enforcement proceedings as a separate  

branch of law .......................................................................................................................................... 276
G. S. TATEBAYEVA Problems of liability for damage caused by a source  

of increased danger ................................................................................................................................ 283
The archive pages of the «Bulletin»
S.S. KARZHAUBAYEV Returning to the scientific publication of c.l.s.  

L.T. Turganbayeva «Language policy in Kazakhstan» .......................................................................... 291
Bibliography
V.B. EVDOKIMOV Review of M. Kakitelashvili's monograph  

«Activity of political parties in the CIS member states». – Moscow: 
 Prospekt, 2021. – 228 p........................................................................................................... 299



ВЕСТН
И

К И
Н

СТИ
ТУТА ЗАКО

Н
О

Д
АТЕЛ

ЬСТВА И
 П

РАВО
ВО

Й
 И

Н
Ф

О
РМ

АЦ
И

И
 РК №

 4 (71)-2022

29

КОНСТИТУЦИОННОЕ И АДМИНИСТРАТИВНОЕ ПРАВО

UDC 351

MIGRATION THROUGH THE PRISM OF CONSTITUTIONAL 
RIGHTS: ETHNIC AND DEMOGRAPHIC CONTEXT, 

LABOR MOBILITY

Zhetpisov Serik Kozhanovich 
Doctor of Law Sciences, Professor of the Innovative Eurasian University,
 Pavlodar, Republic of Kazakhstan, e-mail: zhetpisov_ serik@mail.ru  

Nurgazinov Bagdat Kabylkadyrovich1 
Head of the Department of Constitutional, Administrative Legislation 
and State Administration of the Institute of Legislation and Legal Information 
of the Republic of Kazakhstan, Candidate of Legal Sciences, Astana, 
Republic of Kazakhstan, e-mail: nurgazinov.b@ zqai.kz 

Khamzin Amangeldy Shapievich
Doctor of law sciences, professor of the Innovative Eurasian University, 
Pavlodar, Republic of Kazakhstan, e-mail:480609@mail.ru 

Abstract. Migration in the period from 1990 to 2022 significantly changed the ethnic map of 
the Republic of Kazakhstan. This circumstance prompted the research, since the most active labor 
and reproductive part of the national potential of the Republic of Kazakhstan dominates in the 
composition of the outgoing migrants. The problem of the most powerful migration movements in 
the conditions of growing globalization and multi-vector cooperation within the framework of the 
Eurasian Economic Union was actualized. The study revealed legal, socio-economic problems 
and threats to national security for Kazakhstan as a result of a huge flow of labor migration from 
less prosperous neighboring countries of post-Soviet Central Asia, carried out, in particular, on 
illegal grounds. It is important that migration is accompanied by violation of constitutional rights, 
as a result of exploitation, illegal movements, xenophobia, human trafficking, illegal importation 
of migrants.

The presented research is aimed at forming an idea of the problematic aspects of migration 
through the prism of violations of constitutional rights, necessary for the most correct assessment 
of the consequences and threats of the outflow of human resources from Kazakhstan. In the 
article the authors conclude that today the migration situation is one of the key factors of social 
tension in the Republic of Kazakhstan, which seriously affect the effectiveness of ensuring the 
national security of the state, ensuring and protecting the constitutional rights of the people. In 
this regard, the situation requires immediate and thoughtful solutions, since it can have long-term 
consequences for the economic and social development of Kazakhstan and neighboring states. We 
believe that there are prerequisites for the stabilization of the migration situation in the Republic of 
Kazakhstan, since the processes under consideration have a socio-economic basis, and therefore 
the solution of the issue directly depends on the effectiveness of the authorities, the preparation of 
legislation and the level of economic well-being.

Keywords: human right, migration, labor resources, demographic situation, national security, 
pandemic.

1  The author for correspondence
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Аннотация. Көші-қон 1990 жылдан бастап 2022 жылға дейінгі кезеңде Қазақстан 
Республикасының этникалық картасын айтарлықтай өзгертті, бұл зерттеу жүргізуге 
түрткі болды, өйткені көшіп кететін қоныс аударушылар құрамында Қазақстан Респу-
бликасы Ұлттық әлеуетінің неғұрлым белсенді еңбек және репродуктивтік бөлігі басым. 
Өсіп келе жатқан жаһандану және Еуразиялық экономикалық одақ шеңберіндегі көпвек-
торлы ынтымақтастық жағдайларында аса қуатты көші-қон орын ауыстырулар про-
блемасы өзектілендірілді. Зерттеу Қазақстан үшін құқықтық, әлеуметтік-экономикалық 
проблемалар мен ұлттық қауіпсіздікке төнетін қауіптерді посткеңестік Орталық Азия-
ның аз дамыған көрші елдерінен, атап айтқанда, заңсыз негізде жүзеге асырылатын еңбек 
көші-қонының үлкен ағымының нәтижесінде анықтады. Көші-қон қанау, заңсыз қозғалыс, 
ксенофобия, адам саудасы, мигранттарды заңсыз әкелу нәтижесінде Конституциялық 
құқықтардың бұзылуымен қатар жүретіні маңызды болып табылады.

Ұсынылған зерттеу Қазақстаннан адами ресурстардың кету салдарлары мен қатер-
лерін мейлінше дұрыс бағалау үшін қажетті конституциялық құқықтарды бұзу призма-
сы арқылы көші-қонның проблемалық аспектілері туралы түсінікті қалыптастыруға 
бағытталған. Мақалада авторлар бүгінгі таңда көші-қон жағдайы мемлекеттің ұлттық 
қауіпсіздігін қамтамасыз етудің тиімділігіне, адамдардың конституциялық құқықтарын 
қамтамасыз етуге және қорғауға елеулі әсер ететін Қазақстан Республикасындағы әле-
уметтік шиеленістің негізгі факторларының бірі болып табылады деп тұжырымдай-
ды. Осыған байланысты, жағдай жедел және ойластырылған шешімдерді талап етеді, 
өйткені оның Қазақстан мен шектес мемлекеттердің экономикалық және әлеуметтік 
дамуы үшін ұзақ мерзімді салдары болуы мүмкін. Қазақстан Республикасында көші-қон 
жағдайын тұрақтандыру үшін алғышарттар бар деп ойлаймыз, өйткені қаралатын про-
цестердің әлеуметтік-экономикалық негізі бар, осыған байланысты мәселені шешу билік 
қызметінің тиімділігіне, заңнаманы дайындауға және экономикалық әл-ауқат деңгейіне 
тікелей байланысты болады.

Түйінді сөздер: адам құқығы, көші-қон, еңбек ресурстары, демографиялық жағдай, 
ұлттық қауіпсіздік, пандемия.
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Аннотация. Миграция в период с 1990 по 2022 годы существенно изменила этниче-
скую карту Республики Казахстан, что и натолкнуло на проведение исследования, так как 
доминирует в составе выбывающих переселенцев наиболее активная трудовая и репро-
дуктивная часть национального потенциала Республики Казахстан. Актуализировалась 
проблема мощнейших миграционных перемещений в условиях растущей глобализации и 
многовекторного сотрудничества в рамках Евразийского экономического союза. Исследо-
вание выявило правовые, социально-экономические проблемы и угрозы национальной без-
опасности для Казахстана в результате огромного потока трудовой миграции из менее 
благополучных сопредельных стран постсоветской Центральной Азии, осуществляемой, в 
частности, на нелегальных основаниях. Важным является то, что миграция сопровожда-
ется нарушение конституционных прав, в результате эксплуатации, нелегальных передви-
жений, ксенофобии, торговли людьми, незаконным ввозом мигрантов.

Представленное исследование направлено на формирование представления о проблем-
ных аспектах миграции через призму нарушения конституционных прав, необходимого 
для наиболее корректной оценки последствий и угроз оттока человеческих ресурсов из 
Казахстана. В статье авторы делают вывод о том, что на сегодняшний день мигра-
ционная ситуация является одним из ключевых факторов социальной напряженности в 
Республике Казахстан, серьезно влияющих на эффективность обеспечения национальной 
безопасности государства, обеспечение и защиту конституционных прав людей. В связи 
с этим, ситуация требует немедленных и продуманных решений, поскольку она может 
иметь долгосрочные последствия для экономического и социального развития Казахстана 
и сопредельных государств. Полагаем, что в Республике Казахстан имеются предпосылки 
для стабилизации миграционной ситуации, поскольку рассматриваемые процессы имеют 
социально-экономическую основу, в связи с чем решение вопроса напрямую зависит от эф-
фективности деятельности властей, подготовки законодательства и уровня экономиче-
ского благосостояния.

Ключевые слова: права человека, миграция, трудовые ресурсы, демографическая ситу-
ация, национальная безопасность, пандемия.
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Introduction
Mass migration of the population of the 

Republic of Kazakhstan, primarily to Russia, 
Germany, Israel, the USA and several other 
countries, was due to the effects of disordered 
migration situation, which dramatically changed 

the ethnic composition of the population.
The destruction of stable economic ties 

between the republics of the former USSR led 
to the collapse of the system of providing raw 
materials and marketing products, as a result, 
most enterprises in Kazakhstan were forced 
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to stop production, which together became a 
decisive factor for motivating the emigration of 
the population involved in these enterprises.

The study of the most powerful migration 
flows is of considerable interest in the legal 
dimension, since this direction contributes to 
the formation of the national migration policy of 
the Republic of Kazakhstan, the improvement 
of the regulatory array regulating this range of 
problems. In addition, Kazakhstan, like any 
other State, is concerned about the situation 
of systematic violations and abuses of the 
rights of migrants, since the dynamic process 
of resettlement always entails weak legal 
protection for the participants. This is despite 
the fact that the basic principle of regulating the 
migration of the population is to guarantee the 
human rights enshrined in the Constitution to 
free choice of place of residence, freedom of 
work, free choice of occupation and occupation, 
Freedom of departure, freedom of movement.  

As of today, the migration situation has 
become one of the key factors of social tension 
in the Republic of Kazakhstan, which seriously 
affect the effectiveness of national security. 
Moreover, due to the objective socio-economic 
success of it’s development, Kazakhstan is 
primarily a receiving country for migrants from 
neighbouring republics and a transit territory for 
migrants to Russia and Europe. For example, 
Kazakhstan now ranks 15th in the world in 
the processes of emigration and immigration. 
Figure 1 shows the migration of the population 
of Kazakhstan over the past 10 years. The 
analysis shows that the balance of migration for 
2021 year was 21,217 people.

The diagram № 1. Migration of the population 
of the Republic of Kazakhstan for 2010-2021 
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The diagram № 2 shows the results of 
the external migration of the population of 

2  O merah podderzhki dlya kandasov [About support measures for Candace] [Electronic resource]. – Available at: https://www.
gov.kz/ memleket/entities/enbek/ press/news/details/414573?lang=ru (Accessed: 18.08.2022).
3  Statistika migraci [Migration statistics]. [Electronic resource]. - Available at: https:// www.gov.kz/ memleket/entities/qriim/
press/article/details/ 13120?lang=ru (Accessed: 18.08.2022).
4  Operativnye dannye (operativnaya informaciya, byulleteni) [Operational data (operational information, bulletins)]. [Electronic 
resource]. - Available at: http://www.stat.gov.kz/ faces/wcnav_externalId/homeNumbersPopulation_afrLoop=103880079117029
32#%40%3F_afrLoop%3D10388007911702932%26_adf.ctrl-state%3D8ibmvdfj 9_143 (Accessed: 18.08.2022).

Kazakhstan. The analysis shows that the number 
of immigrants in Kazakhstan is decreasing, 
while the number of emigrants shows an 
increase.

The diagram 2. External migration of the 
population of the Republic of Kazakhstan for 2010-
2021

It is also important to point out such an 
aspect of migration policy as the return of 
ethnic Kazakhs to their historical homeland. 
Thus, according to the official statistics of the 
Ministry of Labor and Social Protection of the 
Population of the Republic of Kazakhstan, from 
1991 to 2022, one million 96.9 thousand ethnic 
Kazakhs returned to their historical homeland, 
which is 5.6% of the total population. The 
number of ethnic migrants of working age is 
63.1%, 23% of people are younger than able-
bodied and 13.9% are pensioners2.

Of course, the changes in the sphere of 
internal migration are enormous. According to 
the Bureau of National Statistics of the Agency 
for Strategic Planning and Reforms of the 
Republic of Kazakhstan, only in 2021, 756510 
people moved from one region to another3.

From 1991 to 2004, the demographic 
situation in Kazakhstan was the most tense. 
Drawing attention to the results of the 1999 
census, we will see that the total population 
of the Republic of Kazakhstan was about 15 
million. declining further. In 10 years (from 
1989 to 1999) the population of Kazakhstan 
decreased by 7.7%4. (Diagram №. 3) Large–
scale emigration, a sharp decrease in entry into 
the republic, a low birth rate, a high mortality 
rate and the number of abortions - all these 
and other factors negatively affected the 
demographic situation of the country.
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Diagram. 3. Population of the Republic 
 of Kazakhstan for 1992-2022

As of July 1, 2022, the population of 
Kazakhstan was 19246300 people5. The growth 
of the population of our state, of course, allows 
us to make optimistic forecasts for the further 
socio-economic development of the country, 
but at the same time we should be aware of the 
need to take into account both the total number 
and the age division into able-bodied groups, 
children and pensioners, or rather, to take into 
account changes in the age structure of the 
population. In this regard, it should be pointed 
out that the impact of migration processes and 
the demographic situation in the Republic 
of Kazakhstan on ensuring national security, 
legal security of citizens and socio-economic 
development of the country, actualize the 
creation of a new Concept of migration policy. 
However, the task is complicated by the lack 
of accurate statistics of migration phenomena, 
which are largely illegal. And here the 
monitoring of public awareness is an additional 
statistical resource that allows identifying latent 
areas of migration policy.

In particular, L.M. Junisbekova examines 
the legal regulation of labor migration of 
post-Soviet states and concludes that this is 
a consequence of globalization processes 
that cause the constant movement of labor 
resources [1]. An important point of this study 
is the author’s proposal on the need to adopt the 
EAEU Convention on Migration, which will 
create a mechanism for protecting the rights 
of migrants. The idea of creating a single legal 
document that will lay the foundations for the 
formation of a legal mechanism for protecting 
the rights of migrants is not new, for example, 
some authors pointed out the need to develop a 
Migration Code of the CIS countries [2].

A similar position is held by the researcher 
Ghost B.  who conducts a critical analysis of 
the insufficient recognition of the constitutional 
rights of migrants in international treaties 
and national legislation of countries [3]. 
He concludes that legislation is often not 
elaborated and often hinders migrants’ access 
to basic human rights, which leads to a sharply 
increased vulnerability of migrants in certain 

5  Demograficheskaya statistika [Demographic statistics]. [Electronic resource]. - Available at: https://stat.gov.kz/official/
industry/61/statistic/7 (Accessed: 18.08.2022).

special situations.
Taking into account the fact that migration 

processes have been actualized on an 
international scale in recent decades, caused 
by military conflicts in a number of countries 
(Syria, Iraq, Afghanistan, Ukraine), a large 
number of foreign studies have appeared aimed 
at studying both the legal problems of migration 
and its individual aspects. For example, M. 
Scott Migration/Refugee Law (2021) [4], M. 
Collier. Migrants, Migration and the Security 
Paradigm: Constraints and Opportunities (2016) 
[5], Sergio Carrera and Andrew Geddes The EU 
Migration and Asylum Pact in the light of the 
United Nations Global Compact on Refugees 
International experiences of deterrence and 
Mobility and their impact on trust and rights. 
Editors [6].

I would like to pay special attention to the 
research of Werner F. Menski «Rethinking 
Legal Theory in the Light of South-North 
Migration», which leads the phenomenon of 
migration from the south to the north. In so 
doing, the author questions a number of axioms 
of the law, considering that they create obstacles 
in understanding new trends in migration and 
their legal consequences [7].

However, the processes of migration in 
the countries of Central Asia and its legal and 
socio-economic consequences are insufficiently 
studied, since its scale compared with migration 
flows from the zones of military conflict is not 
comparable.

All the above testifies to the urgency and lack 
of knowledge of the problems of legal regulation 
of migration and its negative consequences, as 
well as to the novelty of the present study.

Materials and methods
 As the main methods of research in the work 

have been applied the following:
- structural and functional method for 

studying the functional content of migration 
processes through the prism of constitutional 
human rights and various social and legal 
consequences;

- historical and legal analysis of normative 
acts was used to identify features of the legal 
regulation of migration relations in each studied 
period;

- abstract - to identify and systematize 
the motivations behind migration, as well as 
the negative consequences of its insufficient 
legal regulation, such as violations of the 
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constitutional rights of migrants and various 
abuses in this area, forced labour and trafficking 
in persons;

- a comparative method of analysing a 
number of provisions of legislation in the field 
of migration of the Soviet and post-Soviet 
periods has clearly demonstrated continuity in 
the legal regulation of migration;

- tabular and graphical methods - to visualize 
theoretical provisions, obtained research results;

- the analysis of statistical data has improved 
the credibility of the study’s findings.

Discussion and results
Demographic overview: retrospective 

analysis and current status.
The rapid changes in the world’s demographic 

situation pose an unprecedented challenge to all 
States. As a country with a low birth rate and 
a high mortality rate, Kazakhstan also faces 
these problems. For Kazakhstan, it is important 
to strategically address the demographic issue. 
In this connection, issues of demographic 
policy find expression in State programmes that 
support the family and motherhood, especially 
since such support has constitutional backing 
(art. 27 of the Constitution of the Republic of 
Kazakhstan).

With the ninth largest territory in the world, 
Kazakhstan continues to be a sparsely populated 
country. It ranks 64th in the world ranking - 
just over 19 million. The population density 
is 184 (7.1 persons per square kilometre). The 
dynamics of the population of the Republic 
from 1991 to 2022 show that the high birth rate 
compensated for the losses caused by the high 
level of emigration in the 1990s. In the last 25 
years, our population has grown by 10%. The 
life expectancy of Kazakhstanis also increased 
from 63.5 to almost 70 years from 1995 to 2022. 
Life expectancy for men is 65.75 years and for 
women 75.06 years. As for the birth rate, it 
has increased by 11 per cent over the past five 
years. In 2020,426,824 children were born in 
Kazakhstan, 24,514 more than in 2019. And in 
2021, 296.5 thousand children were born. That 
is 8.4% more than last year [4].

The threat of a demographic crisis has 
accompanied Kazakhstan throughout history. 
The beginning of mass migration of Kazakhs 
from the historical homeland dates back to 
the XVIII century, when Kazakhstan stood on 
the verge of a demographic catastrophe. The 
Zhungarian invasion, which began in the XVII 
century, resulted in the death of 2/3 Kazakhs  
[8, p. 7].

The decline in the number of Kazakhs 

was greatly influenced by two demographic 
disasters of the beginning of the XX century. 
- in 1916-1921 and 1929-1933. As a result 
of the forcible land expropriation carried out 
by the Resettlement Office in Kazakhstan, a 
massive migration of Kazakhs to China took 
place between 1912 and 1914. In the period 
from 1902 - 1913 the number of the Kazakh 
population decreased by 8 - 9%, and amounted 
to about 286 thousand. people [9, p. 121]. 

In 1930 - 1932, a mass famine broke out 
in Kazakhstan. Of the 6.2 million Kazakhs, 
about 2.1 million died. In the course of forced 
collectivization in 1928 - 1932 began the 
mass resettlement of Kazakhs, estimated at 1 
million. 30 thousand, to Russia, Uzbekistan, 
Turkmenistan, Karakalpakia, China, Iran, 
Afghanistan [9, p. 11]. Of these, 616 thousand 
Kazakhs have left irrevocably, including about 
200 thousand Kazakhs have gone to China, 
Mongolia, Afghanistan, Iran, and 414 thousand 
Kazakhs, subsequently returned to Kazakhstan 
[10, p. 12].

Another demographic catastrophe was 
caused by the disintegration of the USSR and the 
severe economic crisis, when the contraction of 
production, rising inflation and unemployment 
led to a decline in the living standards of the 
population and the destruction of the social 
sphere. According to estimates by the Ministry 
of Labour of the Republic of Kazakhstan, 
while in November 1992 this group accounted 
for 11.9 per cent of the population, in 1995 it 
accounted for 37 per cent of the total population. 
According to unofficial data, the poverty rate 
in 1995 was 70-80%. The economic crisis was 
accompanied by an increase in unemployment. 
Thus, in 1995, the unemployment rate was 10 
per cent of the economically active population, 
while in regions with conversion enterprises it 
was 16-18 per cent [11, p. 51].

As of today, the migration process also 
shows growth dynamics, due to a number of 
political, social and economic reasons. This 
is not surprising, as the migration trend is 
characteristic of the developing country, in 
connection with which Kazakhstan will be 
a donor of labour for decades. In particular, 
the analysis suggests that the main causes of 
population migration in Kazakhstan are:

-  the desire to return to their historical 
homeland (after the collapse of the Soviet 
Union in the early 1990s);

-  individual manifestations of everyday 
nationalism and nationalist sentiments;

- «politicization» of the language map in 
the domestic political arena, periodically pop 
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up discussion about the status of the Russian 
language;

-  Socio-economic instability; 
- extremely low living standards of the 

population (the migration process must be 
considered in conjunction with poverty and 
unemployment).

Return to the historical homeland - 
«kandas». 

In the area of migration, Kazakhstan has 
generally established a legislative framework 
that complies with international standards, 
allowing the return of Khandas to their historical 
homeland.

Kandas («compatriot», «one-breed») - a 
term that fell into the legal field in 2021 (part. 
13 of art. 1 of the Law of the Republic of 
Kazakhstan «On Migration of Population»), 
came to replace the previously used «oralman» 
(«returnee»). Both terms were used to refer 
to ethnic Kazakhs who were repatriated to 
Kazakhstan from neighbouring countries 
(China, Mongolia, Uzbekistan, Russia, 
Kyrgyzstan, Iran, Afghanistan, Pakistan, etc.).

The legislation regulating this process has a 
fundamental basis in the form of fundamental 
principles aimed at ensuring the legal security 
of citizens arriving in Kazakhstan. In particular, 
the migration legislation of the Republic of 
Kazakhstan is informed by standards aimed 
at recognizing and guaranteeing the rights and 
freedoms of migrants in accordance with the 
Constitution of the Republic of Kazakhstan, 
laws and international treaties.

The Constitution of the Republic of 
Kazakhstan has formed the legal basis for the 
construction of a legislative framework that 
regulates the status of migrants, paying particular 
attention to the Kandas. The set of rights, 
freedoms and obligations of persons who have 
returned to their historical homeland, as well 
as other persons who have found themselves 
in Kazakhstan as a result of voluntary or 
forced migration, and constitutional and legal 
guarantees for their exercise and protection, 
are reflected in section II of the Constitution. 
However, the study of migration processes 
suggests that the current legislation needs to 
be adjusted to improve the legal protection of 
migrants and to address the challenges faced by 
our country.

The ethnic map of Kazakhstan has undergone 
significant changes in recent decades, and if, 
before the mass migration of the 90s, the ethnic 
structure of the population of some regions was 
represented mainly by Slavic ethnic groups, 

currently they are dominated by the titular 
(Kazakh) ethnic group, this is confirmed by the 
census data in 1999, 2009 and 2021, given in 
Diagram № 4.

The diagram №. 4. Ethnic structure of the 
population of the Republic of Kazakhstan according 
to the population censuses of 1999, 2009, 2021 (%)

Vitkovskaya G.S. notes that «between 1989 
and 1999 there were changes in the demograph-
ic structure of the country - the title (Kazakh) 
ethnic group crossed the threshold of ethnic 
domination, accounting for 54.3% of the total 
population of the country. The ethnic compo-
sition of the various territories of the Republic 
has changed significantly. The population of all 
ethnic groups is stagnant or declining» [12, p. 
130-132]. 

According to studies and statistics, the total 
number of nationalities represented in the Re-
public has remained stable, and the decline in 
the number of ethnic groups has not been a crit-
ical increase.

Thus, in 2022, 7415 ethnic Kazakhs moved to 
Kazakhstan and received the status of khandas. 
As we mentioned above, since 1991 the number 
of Kandas has reached 1 million 96.9 thousand 
[1]. The ranking of the countries of arrival of 
ethnic Kazakhs is shown in the diagram № 5.

The diagram №5 Countries of arrival of 
ethnic Kazakhs (%)

More than half of the arrivals are of working 
age - 62%, children account for 24.1% and 
pensioners - about 13.9%. Continuing the 
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analysis, it is important to note that 11.4 per 
cent of Kandas of working age by educational 
level have higher education, 40.3 per cent have 
secondary specialized education, 47 per cent 
have general secondary education and 1.6 per 
cent have no education6. 

The State’s support measures are the 
provision of necessary social and legal 
assistance to arrivals. Families included in the 
regional quota for the admission of Kandas 
and displaced persons are provided with a state 
support measure in the form of a subsidy: for 
relocation – a one-time payment of 35 MCI 
to each family member; to cover the costs of 
hiring (renting) housing and utilities, which are 
paid monthly for 12 months from 15 to 30 MCI 
per family7.

We believe that the implementation of State 
measures in the field of migration policy in 
Kazakhstan:

- will allow to regulate the processes of 
ethnic, internal and external migration and 
subordinate them to the interests of economic 
development of regions; 

- will improve the quality of life of a 
significant proportion of ethnic immigrants and 
internal migrants;

- will encourage the return to the country of 
citizens of various nationalities who have left 
Kazakhstan;

- prevent possible social risks related 
to adaptation and integration difficulties, 
unemployment and irregular migration;

- will further develop the processes of national 
consolidation, strengthen social stability and 
improve the demographic situation.

 Migration in the member states of the 
Eurasian Economic Union (EAEU) and its 
constitutional and legal regulation.

The process of migration in the countries of 
the Eurasian Economic Union is conditioned 
by the interests of the participating countries 
in the field of employment and the effective 
participation of the human labour potential 
for the sustainable development of economic 
indicators. In this connection, partner countries 
with a common interest in the development 
of migration processes are trying to create 
conflict-free conditions for the movement of 
people between countries, taking into account 
the legal and social protection of migrants.

6  S nachala goda bolee 7 tysyach chelovek poluchili status kandasa [Since the beginning of the year, more than 7 thousand people 
have received the status of Candace]. [Electronic resource]. - Available at: https://kapital.kz/gosudarstvo/106951/s-nachala-go-
da-boleye-7-tysyach-chelovek-poluchili -status-kandasa. html (Accessed: 18.08.2022).
7  Postanovlenie Pravitel’stva Respubliki Kazahstan ot 13 noyabrya 2018 goda № 746. «Ob utverzhdenii Gosudarstvennoj pro-
grammy razvitiya produktivnoj zanyatosti i massovogo predprinimatel’stva «Eңbek» [Electronic resource]. - Available at: https://
adilet.zan.kz/rus/docs/P1800000746 (Accessed: 18.08.2022).

At the same time, States exercising their 
functions to regulate the migration process 
understand that the effectiveness of regulation 
directly depends on a clear constitutional 
and legal definition of the basic categories of 
migrants, their constitutional and legal status. 
In this connection, the system of normative 
support for the functioning of migration policy 
is formed on the basis of the national interests 
of the EAEU member countries.

The constitutional and legal regulation of 
migration in the EAEU states is purposeful and 
is carried out with the help of a system of legal 
means, specific methods of legal regulation that 
ensure the achievement of the desired results.

The peculiarity of the development of 
constitutional legal relations of the modern 
period is the universalization of fundamental 
rights and freedoms, the extension of 
guarantees and protection measures not only 
to citizens, but also to foreign citizens and 
stateless persons. There is a general tendency 
of convergence of the legal status of citizens 
and foreign citizens, stateless persons, legally 
located on the territory of the host State. By 
joining the fundamental international human 
rights instruments, the EAEU States themselves 
committed themselves to respect the principles 
of human rights, including the principle of 
freedom of movement and humane treatment 
of refugees, asylum seekers and displaced 
persons. The human rights of a migrant are 
included in the general system of human rights 
as objects of constitutional and legal regulation. 
The constitutions of the EAEU states, as a 
rule, enshrine the conceptual foundations of 
legal policy in the field of the rights of foreign 
citizens.

A more detailed regulation of migrants’ 
rights takes place with the help of the norms 
of sectoral legislation, primarily migration 
legislation, which establishes the main 
directions of state migration policy, determines 
the scope of migrants’ rights, establishes the 
competence in the field of migration of the 
relevant state authorities.

By adopting legislative acts in the field of 
migration, the EAEU states comply with their 
obligations under international documents that 
establish certain standards in the field of migrants’ 
rights. The forms of such legislation may be 
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different depending on their legal traditions, 
geopolitical and historical prerequisites, etc. 
States may provide for broader rights than those 
provided for in international treaties, but cannot 
use national legislation to narrow down the 
obligations contained in international treaties 
they have ratified. Moreover, according to the 
norms and customs of international law, even if 
the relevant national legislation is not adopted, 
the State is not exempt from its obligations 
under the treaties in which it participates.

In 1998, the heads of the participating 
countries signed the Statement «About ten 
simple steps towards ordinary people»8. 
Subsequently, this document, which defines 
the main directions for the development of 
integration within the Community in the social 
and humanitarian spheres, served as the basis 
for the adoption of a number of inter-State and 
intergovernmental acts relating to migration 
policy problems.

Migrant workers and human trafficking 
for exploitation. Problems that need to be 
solved. 

Labor migration in the Republic of 
Kazakhstan is a serious problem that the state 
should pay attention to, and develop certain state 
measures aimed at minimizing it, introducing 
it into a legal legal channel and ensuring the 
social and legal protection of migrants.

Today, the main part of Kazakhstan’s migrant 
workers in search of employment are mastering 
more and more axes, for example, the countries 
of Western Europe and South-East Asia, South 
Korea. 

It should be recognized that the rate of 
growth of labour migration is increasing 
every year. This is in view of the fact that 
only the proportion of migrant workers who 
cross borders legally, with employment as the 
purpose of entry or exit. But it should not be 
forgotten that in any country there is a large 
share of illegal migration, including labour. 
Bearing in mind that any poorly regulated 
process generates criminalization, there is a 
need to be concerned about the timely, full and 

8  Zayavlenie «O desyati prostyh shagah navstrechu prostym lyudyam» (prinyato Resheniem Mezhgosudarstvennogo Soveta 
Respubliki Belarus’, Respubliki Kazahstan, Kyrgyzskoj Respubliki, Rossijskoj Federacii i Respubliki Tadzhikistan ot 28 aprelya 
1998 goda № 25)  [Electronic resource]. - Available at: https://online.zakon.kz/Document/?doc_id=30259403 (Accessed: 
18.08.2022).
9  Za vremya pandemii v Kazahstane ustanovlen antirekord po torgovle lyud’mi [During the pandemic, an anti-record on human 
trafficking has been set in Kazakhstan]. [Electronic resource]. - Available at: http://kursiv.kz/news/obschestvo/2021-07/za-vremya-
pandemii-v-kazakhstane-ustanovlen-antirekord-po-torgovle-lyudmi (Accessed: 18.08.2022).
10  Kolichestvo ugolovnyh pravonarushenij, svyazannyh s torgovlej lyud’mi, vyroslo srazu vdvoe za god [The number of criminal 
offenses related to human trafficking has doubled immediately in a year]. [Electronic resource]. - Available at: http://ranking.kz/
ru/a/infopovody/kolichestvo-ugolovnyh-pravonarushenij-svyazannyh-s-torgovlej-lyudmi-vyroslo-srazu-vdvoe-za-god (Accessed: 
18.08.2022).

adequate legal transfer of labour migration, 
also providing for the development of methods 
and forms of counteracting its negative 
consequences, such as illegal migration, 
forced labour and trafficking in human beings  
[13, p. 65].

Because of unresolved issues of registration 
at the place of stay and obtaining work permit 
documents, most migrants are in the shadow 
economic space, illegal legal space and cannot 
legalize their situation.

We believe that an effective step in the 
regulation of migration processes in the 
Republic of Kazakhstan will be the adoption of 
the Law «On labour migration», since this will 
exclude the possibility of using labour migrants 
as objects of exploitation. We also believe that 
this Law «On Labour Migration» will establish 
the procedure for the departure of citizens of 
the Republic of Kazakhstan for employment 
abroad, to attract foreign labour to Kazakhstan 
and to define legal norms for the protection and 
regulation of the activities of migrant workers. 

Recently, the issues of human trafficking 
have become extremely important and relevant 
in the world community. This requires the 
consolidation of the efforts of the international 
community to combat this phenomenon. 
This problem also affected the Republic of 
Kazakhstan. In 2020, there was also an increase 
in human trafficking crimes in the Republic of 
Kazakhstan, in particular, 43 were registered, 
which is six times more than in 2019 (seven) 
and three times more than in 2018 (15)9. In the 
first half of 2021, 63 offenses related to human 
trafficking were registered in Kazakhstan - 
twice as many as a year earlier10.

The problem of human trafficking in the 
Republic of Kazakhstan is acquiring specific 
characteristics.

First, when considering the situation of 
human trafficking in Kazakhstan, it is necessary 
to understand the duality of the situation. 
From a global perspective, Kazakhstan was 
undoubtedly a transit country because of its 
geographical location, and was also a country 
of origin for victims of trafficking, which, 
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although small in size, existed.
Secondly, if we draw attention to the regional 

situation, Kazakhstan is a country of destination 
for victims of trafficking from the neighbouring 
countries of Central Asia and the CIS, due to 
the predominance of labour exploitation.

Third, Kazakhstan is a country where there 
is internal trafficking in human beings, leading 
to a high risk for internal migrant workers to be 
subjected to labour exploitation in their home 
territory. This is due to the fact that, despite the 
difficult socio-economic situation of individual 
regions (mostly remote from the cities of 
villages), there are mega-cities (Almaty, Nur-
Sultan), or industrialized cities of regional 
significance to which internal migrants flock in 
search of earnings: Undocumented, homeless, 
unaccompanied, unaccompanied, disabled, 
unemployed and destitute children. 

As a result of these circumstances, 
Kazakhstan received a negative assessment of 
the US State Department, in whose report «On 
trafficking in human beings», our state added 
to the list of control countries in which this 
situation requires improvements. Accordingly, 
11 recommendations were made to strengthen 
the response to this type of crime.

Combating human trafficking is one of the 
priority areas of State migration policy in the 
Republic of Kazakhstan. Special attention of 
state bodies is directed to creation of legislative 
base for effective fight against trafficking in 
human beings and illegal export of migrants, 
to increase public awareness of the problem 
of trafficking in human beings, improving 
coordination between State bodies and civil 
society in the fight against human trafficking.

Taking into account all the above, it can 
be argued that it is necessary to develop an 
adequate mechanism for countering this type of 
crime, including the coordinated participation 
of many stakeholders with both the necessary 
legal tools and special knowledge in this area.

At the moment, the priority task of the new 
national policy of our emerging rule of law 
state, based on the principles of constitutional 
provision and protection of individual rights and 
freedoms, real humanism, genuine democracy 
and social justice, should be to provide the 
necessary legislative framework for monitoring 
and analyzing the migration process.

Although an objective and legitimate 
phenomenon of social development, the 
migration of the population carries certain risks 
for any State, and Kazakhstan is no exception. 
In particular: the process of depopulation and 
non-admission of fertile agricultural land in 

rural regions; the impossibility of preserving 
socially significant facilities, such as small-
scale general education schools, medical 
institutions, social and service institutions; 
Changes in the ethnic makeup of the country, a 
decline in the number of members of a certain 
ethnic group; a decline in the level of education 
and training of the employed population as a 
result of migration processes characterized by 
the outflow of the most qualified labour force; 
Regional differences in the intensity of external 
migration are emerging, some regions have 
lower negative external migration ratios, while 
others have high negative external migration 
ratios (mainly in large cities), and the labour 
force deteriorates, There is a growing trend of 
«population ageing».

Given that the economic causes of migration 
are dominant in modern times, labour 
migration is becoming increasingly common. 
External migration contributes to the fact that 
labor migrants are more vulnerable in socio-
economic and legal terms, which exposes them 
to certain risks, for example, insecurity, non-
compliance with constitutional, migration, tax, 
labor laws in the host country. The development 
of the migration situation is also influenced by 
Kazakhstan’s accession to the international 
labour market. Migration is caused by the use 
of foreign labour in the territory of Kazakhstan 
and the departure of compatriots to work abroad. 

The imperfection of the legal framework on 
migration and the lack of a clear mechanism 
for regulating migration flows within the 
EAEU were the result of illegal migration and 
the emergence of conditions for the violation 
of constitutional human rights and freedoms. 
It is advisable to consider labour migration 
as an external employment of the population 
and the most important component of the 
foreign economic activity of the Republic of 
Kazakhstan. States should become the regulator 
of the organizational employment of their 
citizens abroad, actively influence the structure 
of emigration flows. Kazakhstan’s entry into 
the Eurasian Economic Union promotes 
further international integration, creates new 
jobs, optimizes the activities of both the fiscal 
authorities and the migration services of the 
States members of the designated political 
alliances. 

The uncontrolled process of labour migration 
has led to a system of abuse of the recruitment 
and exploitation of citizens of the Republic of 
Kazakhstan, often involving a clear violation 
of human rights. Migration priorities included 
regulating labour emigration, providing support 
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to ethnic Kazakhs returning to their homeland, 
combating irregular migration, regulating the 
stay of Kazakh migrants abroad and border 
controls.

Conclusion
Population migration is a unique challenge 

to the rapidly changing needs of people 
as a result of technological progress, the 
internationalization of the labour market, 
globalization, changes in market conditions and 
industrial transformation.

Migration mechanisms are a complex, 
multi-dimensional system that includes both 
objective factors and the needs, interests and 
aspirations of the population. We believe that 
the state’s activities in the field of migration can 
be focused on several aspects and directions:

-  formation of the constitutional and legal 
regulation of the state migration policy, which 
is a solid basis for the legislative structure of 
migration legislation;

- adoption of a legislative framework 

adequate to the current situation and aimed 
at solving the social problems of migrants 
arriving in Kazakhstan, as well as protecting 
the rights and interests of those who are forced 
to temporarily leave the country in search of 
work;

- focus on long-term programmes on external 
migration with major partners;

- regulation of the spontaneous nature of 
external labor migration and protection of the 
constitutional rights of migrants, in accordance 
with the norms of international law.

Today in the Republic of Kazakhstan, 
one of the important tasks is to develop a 
comprehensive program of legal regulation 
of labor migration, within which aspects of 
countering illegal labor migration should be 
provided. We believe that this program should 
take into account that labor migration is a special 
type of economic migration, and therefore the 
measures envisaged in it should be aimed at 
solving socio–economic problems.
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