MA3M¥HbI

Qazaqgstan Respyblikasy Zannama
jane quqyqtyq agparat institytynyn

JARSHYSY

ZQAI

gylymi-quqyqtyq jyrnal N24 (71)-2022

Kypeuiraiimsl xone acnarep: Penaxknus 0araHachl ......... ol
«Kazaxcran PecryOnnKkachiHbIH
3aHHaMa KOHE KYKBIKTBIK . o o
axnapar mictatyre KK PMK KoHCTUTYHMANBIK KIHE IKIMIILTIK KYKBIK
2006 kpL11aN GacTan WLIFALI PK. COPIIEKOB Kazakctan PecmyOnukacsr
Kypuanasie Matepraniapsl . 6
© www.zgaikz MEMJIEKETTIK OpraHJapbIHbIH 3aH Ko0asay
CauTBhIH/Ia OPHAJIACTHIPbUIFaH 1 s 1
San roumsmeapat Gotnms mccepramapres KPISMETIHICT] FBUTBIMH KOFAMIACTBIKTBIH PO ..o 13
HTI3ri FRUTBIMH HOTHKECPiH KapHsayFa P.K. COPIIEKOB, B.T. KOHYCOBA Ka3zakcranma
apHaJ'[FaH GaCLU'l]:IM):[ap TI3UIIMIHE €HI'13UINCH .
(KP BFM BFCCKK 14.02.2022 . T000M3M/TI 3aHHAMAJTBIK PETJIAMEHTTEY TyPajlbl MOCEJIETE ................ 20
Ne38 Gyfipuirer) C.K. XETIIMCOB, b.K. HYPFA3MHOB, A.Ill. XAM3HUH
PefakiusILIK keHec KypaMel KoHCTUTYIIHSANBIK KYKBIKTap MTPU3MAaChl apKbUTBI KOTIIi-KOH:
Capnekos PK. - 3.2.x, Kasakcmannviy eyoex 6
ciipeen Kaiipamwepi (Acmana, Kasaxcman) — STHHUKAJIBIK JKOHE IEMOTPAHSITBIK KOHTEKCT, eHOeK
(mepaza)
zﬁamm“)ﬂm EM. 5,00, (Aemana, peCXp,:Té}?X}})IEE SZTI?LIPHHFLI ............................................................ 29
A3aKcman, -
Aob130B P.M. — 3.2.0. (bapnayn, Peceit) o OHCTUTYLHATIBIK COT - alaM MCH
Beabix B.C. — 5.2.0. (Examepuntype, Peceil) a3aMaTThIH KYKBIKTapbl MEH OOCTaHBIKTaPbIH
T'youn E.IL. — 3.2.0. (Mackey, Peceil) . .
Menbuuk P.C. - 3.2.0. (Acmana, KOprayAblH MaHbI3/1bl OPraHbl: HICT CIIACPAIH TapUXH-
Kaszaxcman) : :
Moucees A-A. —3.2.0. (Mockey, Pecei) KYKBIKTBIK TOXKIPHOCCT .vvevvevieeieriieniiesiiesiresreneresenessnessnessnesssesnnennnes 41
11‘,4“’0'““"" LM, —5.2.0. (Mockey, Pecerl) H.A. CAPTAEBA, E.b. AXMETOB Myreznex
axmeroB C.M. — 3.2.0. (Acmana, A L
{\(/lamfccman) . , aJlaMJIapAbIH €JIJI1H KOFaMbIK-CasiCH ©MIPIHE KaTbICYbIH
aNMHOBCKHIE B.A. — 3.2.0. (Acmana,
Kazaxeman) KaMTaMachl3 €Ty MaKCaThIHA CasCH MapTUsiiap MEH
VYuzuna lanak — 3.2.0. (Acmana, Kasagcman) o . . .
cailyiay TypaJibl 3aHHAMAaHbI KETUAIPY MOCEIIEIIEPL. . ueveeeenerreeanenneenn 50
Bac penaxTop A.C. AXMETOB KyKbIKTBIK 01J1iM Oepy1iH
Ayiicenos E.A. =5.2.x. JAMYBIHBIH KA31PTT MOCEIEIEPI . ..vvveviveereareeeeteeteeteseaeeaeeteeaeeseanenas 59
Peakumsiaibik a/1ka Kypambl K.V. TIEMBAEBA, I.C. BABAPOBA Kazakcran
B e, el PecryOIMKachIHBIH JIEHCAYIIBIK CaKTay CaJlaChIHIaFbl
I’}f{i‘;gifﬂ%‘“‘ PM. = LLM (demana, 3aHHAMACBIHBIH KEHOIP MOCETETCPT TYPAITBL.....venveveeeeereeeeaeeeneeneennes 68
Hemaryio K.E. - s.2.x. (Acmana, Kasakcman) A.O. IOVJIETXAHOBA Ka3zakcran PecryOnmkachIHBIH
HmekoB K.A. - 3.2.0., doyenm (Mackey, Peceii)
KasoaeBa O.F. — 3.2.x. (Acmana, Kazaxcman) KOraMIbIK ACHCAYJIBIK CAKTAy 3aHHAMACBIHbBIH
Kaiivipoaesa JI.K. — PhD (Acmana, Kazaxcmar) v )
Kusizosa AJK. — LLM (Acmana, Kasaxeman) FKAM-KY M1 MEH JIAMYDBL...cceuevieeriiieeeniieeenniieeesaieeeesnireeesanbeeeesnmneeessnnes 76
Kymkabaesa XK.O. — 3.2.x. (Acmana, .
Kasaxcman) A3aMaTTBIK KoHe a3aMATTBIK-NIPOLECTIK KYKbIK
Myp3awmes K. T — (Acmana, Kazakcman)
Hypmaramberos P.F. - PhD (Yernbunck, Pecei) A. AMAHTEJIJII Konnanbictarsl 2018 KbUTABIH
Mpumames H.M. - 3.2.x. (Acmana, 20 : :
Kasascman) MayCBhIMBIHJIAFbl 3USITKEPIIK MEHIIIK asChIHIAFbI
T e 10X, — .20, (Gcraues, Kasakcran PecryOnnKachIHbIH 3aHHAMACHIH/A 3.F 1.,
ﬁiggg?;‘m )71"‘{- ~s.ax. (Biuikex, npodeccop A. AMaHTEIIIHIH JUCCEPTALUAChIHAH
®unk JLA. - 3.2.x. (Acmana, Kasageman) HE HKYBETE ACTDI ..eeeuerrieeuereeerniteeeeaireeesnnseeesanneeesssseeesnssseesanseessnsseeens 85
Peniaxtop — Koarry6aena T'B. A.A. ACBIJIBEKOBA Ka3zakcran PecnyOnuKkachiHbIH
%g;ﬁeg?;gz}gg'gtgg AL A3aMarTHIK TPOIECTIK KOIEKCIHE EHTI31ITeH Keibip
©3TEPICTEP MEH TOIBIKTBIPYIIAD .vvvrevveerereeevreesreesseeessseessseesssessssesans 94
Kasaxeman Pecnybnuxacer Axnapam @.I' UBPATUMOBA, EM. AUTKA3HUH,
JHCIHE KOMMYHUKAYUATAP MUHUCMPIIICL
Axnapam xomumeminin, A.E. UCMAT'VYJIOB Ka3aKCTaH PeCHyGHHKaCLIHBIH
BAK ecenke Koio mypaivl Kyaiici R
N 17761 25,05 3019 nn (hapmarieBTHKA gapLIFLIHz[a JI9PLIIK 3aTTap MEH
(Aneauier ecenxe K010 Kesi MEIAIHAIBI WBIMAAPABI UITepUIETY STHKACHI
Ne6592-3K. 07.09.2005 xc.) ML KOy Aapa p y
KAFUJIATIAPBIHBIH CAKTATLYBL ...eeuvveeuteeeueeeniieenireeniteesieeesseeenneeesnreananeas 101
Meken-xaiibl: Kazakcran Pecry6inkacel, :
010000, Acrara x., KaGanGaii-Garsip far., 5. ABI[PACYHQBA, VE. KYﬂI/UIPOBA Hekenepin
19, C-biore1, 306-kab.,ren: 8(7172) 26-61-22 Oy3raH OypBIHFBI €pIli-3albINTHIIAPABIH Ke3iHae
www.zqai.kz, e-mail: instzak-kz@mail.ru . .. o o
institutzakonodatelstva@gmail.com 0ip-OipiHe OepreH CHIMIIBIKTApbIH KaWTapy JKOIAaphl
(COT HICIIIMI HETT3THIIC) vvvvevvrervrerrrerrressrenseessnesseesseessaesseessaesssessasssnens 110



MA3M¥HbI

KplIMBICTBIK KYKBIK 7K9He KbIIIMBICTBIK MPOIIece
J.A. ®DUHK Cotka neifinri epren-Tekcepyain 6acbiHaa )Ka0ipIeHy I HIH KYKbIKTapbIH

KaJIIIBIHA KEJITIPYIIH KbIIMBICTBIK-ITPOLECTIK KYPATBIHA KOJI JKETKIZY .eevvieerierreereeseeseeseeseesseeseesseenns 117
C.M. PAXMETOB Dx0HOMHKAJIBIK KBI3MET CallaChIHIAFbI KBIIIMBICTHIK KYKBIK

OY3yIIBUTBIKTAp YIIIH jKayalKepIIiliK Typanbl KpIIMBICTBIK KOJEKCTIH KeiHOip HOpManapbiH

KOJITAaHY TIPAKTHKACHIHBIH MOHITOPIHT .....vveevveeesreeesseeesreessseensseessseesssesssesassseessssessseesssesssessnssssnsesenses 124
K.X. PAXUMBEPIMH, M.P. 'ETA (HoBoky3nerk, Peceit) Kazakcran PecryOmmukachHmarsl

eHOEeK caJlaChIHAaFbl CEKCYANIBIK 30PIIBIK-30MOBIIBIK MTEH KBICHIM KOPCETYTEe KapChl

1C-KMMBUIIBIH KeHO1p KPUMHUHOIOTHSUTBIK, JKOHE KBUIMBICTBIK-KYKBIKTBIK ACTICKTIICPI ..veevvveeeeveeenreeenne 135
b.M. UMAIIEB Maman MeH COT capariibIChIHBIH KbI3METIHAE KBUIMBICTBIK COT iCiH KYPTi3y

KaFU/IaTTapblH ICKe achIpy: MpodlieManap MeH MEPCIEKTUBANAD. | OOIIM......c.eevveerieeiieieeieeie e, 146
K.E. UICMAT'VJIOB, E.H. KAJIMAKIIEPOBA TapanTtap/sIH KapbICIalbUIBIFbI MEH

TEH KYKBUIBIFBI KaFUJIAThIH AMBITY HICHOEPIH/E a3aMaTTapAbIH KYKBIKTAPBIH KOPFAY ....covververreeruennens 155

XanbIKapaablK KYKbIK KdHe CAJILICTHIPMAJIbl KYKBIKTAHY
E.B. IIOPOXOB XaibIkapalibiK CalibIK KYKbIFBIHBIH TYCIHIT'1, [TOHI )KOHE HBICAHIaPhl

TYPAITBT MOCEIIETE ...evvveeuvreenereeereennseessseessseeasseeansseesseensssesssssssseesnsessssessnsesansesensseessseessseesssessnseesnseennsesenses 165
E.C. XAMBAEB, H. COVJIEH, A.H. CATAJIMEB Eyponainblk KYKbIKTaFbI JKEKE OMIp

MeH JiepOec IepeKTepal KOpFayibl KYKBIKTBIK PETTEYIH 03CKTI MOCEITCTICPT «.vvuveeureneeareeneeneeeeeneeneeneenne 174
A.A. KEHXAEB, X.A. XY/IOBEPITAHOB (636exctan Peciyomukacsl, TamkenTt) OpTanbik

ABUSHBIH CY-KYKBIKTBIK MOCEJIEC] «ITapIaMEeHTTIK JUILIOMATHSDY OOBEKTUIePiHIH Oipi peTiHae ........... 183
A.M. KAPATAEBA, I.b. MAXAMBETCAJIMEB Awmepuka Kypama IlltarTapsiaaarst

MEMJICKETTIK OMTIKTIH 1CKE aCBIPBUTYBIHBIH KEHOIP MOCETICIICPI ..eevvvrevrieeerieeereeeiieeireeseveesereeenveeenseeennns 192
M.H. HYPTAI, )X.T. CAMIPAMBAEBA TPUIIC kemiciminzeri mekapanbiK mapaap

Typansl epexxernepinin Kazakcran PecryOnMKachIHBIH 3aHHAMACHIHA SCEP1 +evveerveenreeiiereeieeeeeieeneeenns 204

KyKBIKTBIK MOHUTOPHHT
E.K. AXMETOB, M.K. KYJIMKITAEBA Kapb! HapbIFbl MEH KapsKbl YHBIMAAPBIH

MEMJICKETTIK PeTTey, OaKbUIay )KOHE KaaranayIblH KEHOIP MOCEICIICPI . eouveerreeereereeieereenreeneeanreeneeenns 212
M.U. JAYVYK, C.C. LINILIMMBAEBA «Jlotepesinap >kaHe J0Tepest KbI3METi Typajibh»

Kazakcran PecryOnuKachl 3aHBIHBIH THIMIITITIH TAJIIAY +vevveerveerreeseeseeseenseesseessesssesnsesssesssesssesssesssennns 224
KA. XKAITAYOBA, A.C. PAMA3AHOBA XasbIKThIH paiualysuIbIK Kayinci3air

CaAJIACHIHIAFBI 3AHHAMAHBI JKETUIIIIPY ..vveevverererererresresuesssessessseassessesssessesseassessesssesssesssesssesssesssenssensns 235

MeMuieKeTTiK TiJigeri 3aHIIBIFAPMAIIBIIBIK NPAKTHKACHIHAH
F.JI. MAKAHOBA Xanbrkapaislk mapTTapAblH FRUIBIMA JTHHTBHCTHKAIBIK capanTama-
CBHIHBIH KCHOIP MOCEIICTICD . eeuvveeiureeeureeereeeteeessreessseesssesasessseeessseessssesssessssessssessssesssssssssssesssessseesssesenses 246

Kac rajabim MiHOepi
E.b. AXMETOB Kazakcran Pecrybnmkacsl MeH HIET enjiep/ie SKiMIILIIK COT iCiH

HKYPT13Y/I€ COTTHIH OCICEHIII POITT KAFHIIIACHI «...veeuveenteenrienteenseeneeanseenseanseenseanseenseenseenseansesnseenseenseensesnsennns 252
A.P. KYMAPBEKOBA Kazakcran PecryonukacbiabiH, KOHCTHTYIHSICBI — MEMIIEKETTIH

HET13T1 aKTiCi: TeopHsiaH pedopManay TOKIPUOCSCIHE HEHIH ....ecuvereeereereereeteeeeeeeereeseeneeeneeeneesneeenns 261
A.b. CATAEBA Anrmus men Ka3akcTaHHBIH a3aMaTThIK MTPOIECIHACTI COTKA JICHIHTI

XATTAMA: CATTBICTBIPMAIIBI TAIIIIAY - ..veeuvvrenreesnreesnreeeneeenseeenseeensseesnseesnseesnseesnseesseeessseesnseessseesnseesnseesnsessnses 268
A.E. HYPTAH ATkapymbsuibIK ic )Kypri3y[iH KYKbIKTBIH AepOec canachl peTiHaeri

MOHI MEH MAHBIBBI .....ecuveeevreeureeeteeeeseeeeseeeeseseesseeesseeassesaseseeseseasseeessseassseassesenseeeseseesseeassseasseeensesesesennes 276
I.C. TATEBAEBA Xoraphs! KayinTuTiK Ke31 KeATIpreH 3usiH YIIiH jKayarnKepiIiiik

MOCEIICTICPN 1. vveuvteuvresseesuressreseseseesseessaesssasssesssesssesssesssesssesssesssesssesssesssssssesssesssenssesssesssesssesssesssenssenssenssensns 283

«KapubIHBbIH» apXuBTeri 0OeTTepi
C.C. KAPXAYFAEB 3.r.x. JL.T. Typran6acBansia «Ka3akcTaHaarsl TUT cascaThy
FBUTBIMH JKAPUSTAHBIMBIHA KAHTA OPATIFAHIIA ... veeevvveenrreeereeereessreesseessseeasseeasseessseessseessseesssessssessssesennes 291

Bbubanorpapus
B.b. EBJOKMMOB M. KakurtenamBunuis «/leaTeIpHOCTh TOMUTHYECKUX MapTHi
B rocynapcrBax-ydactHukax CHI» arTel MoHOTpaduschiHa perieH3us. - Mackey:
TIPOCTEKT, 2021, = 228 0. .ottt ettt ettt bt ettt b e et e e et b et e st e sb e et et e sbesbeentenbens 299



COOEPXAHUME

ZQAI

Yupeauresb u uzIaTeb:

PI'TI na ITXB «MHCTHTYT 3aKOHOJATEIBCTBA
M TIPAaBOBO# HH(pOPMALUK
Pecry6mukn Kazaxcran»

M3paercs ¢ 2006 rona
Bce marepuaiibl )KypHaIa pasMeniaoTes Ha
caiite www.zgai.kz
BxuioueH B nepeyeHb U3aHui s myOIuKaun
OCHOBHBIX Hay4HBIX PE3yJIbTaTOB JUCCEPTALNi
110 IOPHIAMYECKUM HayKaM
(ITpukaz KOKCOH MOH PK Ne38
or 14.02.2022 1)

Cocras PegakunoHHoro copera

Capnexos PK. — k.10.1., 3acryscennuiii
odesmens Kasaxcmana (Acmana, Kazaxcman) —
(npedcedamens)

Abaiinensaunos E.M. — 0.10.1. (Acmana,
Kaszaxcman)

AGb130B P.M. — 0.10.1. (Bapnayn, Poccus)
Beabix B.C. — 0.10.1. (Examepunbype, Poccus)
Ty6un E.IL. — 0.70.n. (Mockea, Poccus)
Meawsnuk P.C. — 0.10.n. (Acmana,

Kaszaxcman)

MouceeB A.A. — 0.10.H. (Mockea, Poccus)
Mypomues I U. — o0.10.n. (Mockea, Poccus)
PaxmeroB C.M. — 0.10.H. (Acmana, Kazaxcman)
MaauuoBckuii B.A. — 0.10.1n. (Acmana,
Kasaxcman)

Yuzuaa lanak — 0.10.1. (Acmana, Kazaxcman)

IaBHbli perakTop
JiocenoB E.A. — k.10.1.

Cocrap PerakunoHHo# KoJlIeruu

Asep AmmeB — PhD (Kunw, ['epmanus)
Baiinuszona 3.C. — x.i0.1. (Capamos, Poccus)
Jlxanrapames P.M. — LLM (Acmana,
Kasaxcman)

Uemarynos K.E. — k.0.1. (Acmana,
Kaszaxcman)

Hmexo K.A. - 0.10.n. (Mockea, Poccus)
Kas6aeBa A.I. — k.70.n. (Acmana,
Kaszaxcman)

Kaupo6aesa JI.LK. — PhD (Acmana,
Kaszaxcman)

KusizoBa A.K. — LLM (Acmana, Kazakcmat)
Ky.xabaesa K.O. — k.10.n. (Acmana,
Kasaxcman)

Myp3ames K.T. — (Acmana, Kazaxcman)
Hypmaramoeros P.I. — PhD (Yensibunck,
Poccus)

Mpumames H.M. — x.70.1. (Acmana,
Kaszaxcman)

Paxumbepaun K.X. — 0.10.1. (Yemo-Kameno-
eopck, Kasaxcman)

Terusoexosa K.Y. — k.10.n. (Buwkex,
Keipevizcman)

®unk [LA. - k.10.H. (Acmana, Kazaxcman)

Penaxrop — Koarybaesa I'B.
Bepcrka — Tacuposa A.C.
Ten.: 8 (7172) 26-61-29

Csuoemenbcmeo o HOCManosKe
na yvem CMHU Ne 17761-K
om 25.06.2019 2. Komumema urgpopmayuu
Munucmepcmea uHphopmayuu u KOMMYHUKAYUL
Pecnybnuxu Kasaxcman (Ilepsuunas nocmanoska
na ywem Ne6592-7K. 07.09.2005 2.)

Anpec: Pecriyonuxa Kaszaxcran, 010000,
r. Actana, ip. Kaban6aii 6ateipa, 19,
6ok C, kab. 306, ten:8(7172) 26-61-22

www.zqai.kz, E-mail: instzak-kz@mail.ru
institutzakonodatelstva@gmail.com

BECTHUK

MHCTUTYTaA 3aKOHOAATENIbCTBA U NPAaBOBOM
nHpopmaumum Pecnybninkmn KasaxcraH

Hay4yHO-nNpaBoBoOM xypHan N24 (71)-2022

Kosionka pegakiuu........ .9

KoHcTUTYHHOHHOE U aIMHHUCTPATHBHOE MPABO
P.K. CAPIIEKOB Ponb HayuHOTO COOOIIIECTBA

B 3aKOHOIIPOEKTHOM JESITeIbHOCTH TOCYAapCTBEHHBIX

opraHoB PecnyOmuKy KazaXCTaH ......ccoeevvierieeniieiieiieieeieeieeeene 13
P.K. CAPIIEKOB, B.T. KOHYCOBA K Bompocy

0 3aKOHOJATENIbHON perilaMeHTalK JIOOOMPOBAHUS

B Ka3aXCTAHE.......oociiiiiiiiiiiccccc 20
C.K. KETIIMCOB, b.K. HYPTA3MHOB, A.Ill. XAM3U1H

Murparnyst yepe3 Ipu3My KOHCTUTYIIMOHHBIX MPaB:

STHUYECKHHU U JleMoTpaduueckuii KOHTEKCT, MOOMIIBHOCTh

TPYHOBBIX PECYPCOB ...veevreenereenereenereeanreessseesseesnsseessseessseessseesnsees 29
A.A. KAPAEB KoHCTUTYLIMOHHBIH Cy/1 — BayKHEHIINI

OpraH 3aIuThl IPaB U CBOOO YeJIOBEKa U IpakJaHUHA!

HMCTOPUKO-TIPABOBOM OITBIT 3aPYOCIKHBIX CTPAH ...ecvveeeeveeenereeeneanes 41
H.A. CAPTAEBA, E.b. AXMETOB Bomnpocst

COBEPILICHCTBOBAHMSI 3aKOHOJATENILCTBA O MOJTUTHUECKUX

HapTUsX U BBIOOPAxX B LEJsX 00CCIEUECHUS yUacTHs JIULL

C MHBAIMIHOCTBHIO B OOIIECTBEHHO-TIOJIUTHYECKON

FKHBHU CTPAHBL...cuvveeitieautieeieeaiteentteesiteesnbeesteeenseeensseesaseesaneesnneens 50
A.C. AXMETOB AxrtyanbHble BOIPOCHI pa3BUTHS
TIPABOBOTO OOPABOBAHUS «..cvvvenvienvianreenseeneeeseenseeseeseanseenseenseesenns 59

K.V. TIEMBAEBA, I.C. BA3BAPOBA O HekoTOpbIX
npobiemax 3akoHozparenabeTBa Pecnyonuku Kazaxcran
B OOJTACTH 3/IPABOOXPAHCHHS ...veevvvervrerveerveesseeseeseesseeseessessseessenns 68
A.A. JAVJIETXAHOBA O cocTosiHUM U pa3BUTHH
3aKOHOJIATENILCTBA 00 0OLIECTBEHHOM 3/[paBOOXPaHCHHUN
PecnyOnmuKu Ka3aXCTaH .....ccvevvieevieiieiieieeieesie e eve e ens 76

I'paknaHckoe M rpaskKaaHCKo-TIpoleccyalbHOe MPaBo
A. AMAHTEJIBJIbI Yto u3 auccepranuu A.10.H. mpodeccopa
A. AmaHrenb/ibl peajn30BaHo B IEUCTBYIOIIEM 3aKOHOATEILCTBE
Pecrryonuku Kazaxcran B cepe WHTEIUIEKTyallbHOM
co0cTBeHHOCTH OT 20 UIOHA 2018 TOMA ...eovveenvieiieieeieeieeeee 85
A.A. ACBIUIBEKOBA Hexkotopble U3MEHEHUs U AOMOIHEHUS,
BHECEHHBIE B | paX1aHCKU TPOIIECCYaTbHBIA KOJEKC
PecnyOmuky KazaXCTaH ....c..eevevieriiniiiieienieciteieeeeeceee e 94
®.I UBPATYIMOBA, E.M. AUTKA3UH, A.E. ICMATYJIOB
CoOmroieHue MpaBuIl ATUKH MTPOABIKEHUS JISKAPCTBEHHBIX
CPEICTB M MEJAMIIMHCKUX U3IENIUN Ha (papMarieBTHIeCKOM
phIHKE PecniyOnmuKn Ka3aXCTaH ... ...cccvvvveeieeieeieeieeieeieeieeieens 101
2. ABJIPACYJIOBA, Y.E. KYAUAPOBA Cnoco0bt
B3aMMHOT0 BO3BpaTa Japa ObIBIIMMH CYNPYTraMu MpH
pacTopkeHHH Opaka (Ha OCHOBAHUH PEIICHUS CYA) ...vveevvennnenns 110



COOEPXAHUE

YroJioBHOe MPaBo M YIOJOBHBIN Npouece
J.A. ®1HK JlocTyn K yroloBHO-IIPOIECCYaTbHBIM CPEICTBAM BOCCTAHOBIIEHUS MPaB
MOTEPIICBIIIETO B HAYATIC TOCYACOHOTO PACCTICHOBAHMS. .. veeuvveenereensreessseenseeasseensseessseessseesseesssseenseenns 117
C.M. PAXMETOB MOHUTOPHHT MPaKTUKW IPUMEHEHHS] HEKOTOPBIX HOPM YTOJIOBHOTO
KOZIeKCa 00 OTBETCTBEHHOCTH 3a YTOJIOBHBIE ITPABOHAPYIICHHS B Chepe SIKOHOMUUECKON
JICSITEITBHOCT  ....tenvteetententesueeutentesteeueessentesteeseemsenteeutessemae bt eaeemtena e e bt eatembenheebeemtenbesbeebeent e bt eseensetenbeennennen 124
K.X. PAXUMBEPIMH, M.P. 'ETA (1. HoBoky3Herk, Poccus) HekoTopsie KpUMHHOJIOTHYECKUE
U YTOJIOBHO-IIPABOBbIE ACTIEKThI IPOTUBOACHCTBHSI CEKCYaIbHOMY HACHIIMIO ¥ IOMOIaTelIbCTBAM

B chepe TpyZia B PecTTyOmIKe Ka3aXCTaH. ......occuiiiiiiiiieeic ettt 135
b.M. UMAIEB Peanu3zanust IpUHIMUIIOB YTOJIOBHOTO CYIOIPOU3BOACTBA B IEATEIbHOCTH

CHEIMAIIUCTA U CYIeOHOTO IKCIIepTa: MPOOIEMBI M MEPCTIEKTUBEL. YacTh 1. ...oovvveiieiieiieiceieeice, 146
K.E. UICMATVJIOB, E.H. KAJIMAKIIEPOBA 3amura npas rpaxaaH B paMKax pa3BUTHUS

MPUHIUIA COCTA3ATEIBHOCTU U PABHOIIPABHUSL CTOPOH ....vvteenvreeritienireennteesteeeseeensseessseesnseesseesaseessseeenes 155

Me:kayHapoaHOe MPAaBO U CPABHUTEIbHOE MTPABOBEICHHE
E.B. IIOPOXOB K Bompocy o noHsituu, npeaMere u GopMax MexyHapoHOTO

HATIOTOBOTO TIPABA .. .uvveeuvveeereesuseessseeansaeasseessseessseesssessnseesnsseessseesssessssessssessnsessssssessseessseesnsesssseesssseesseenns 165
E.C. )KAMBAEB, H. CAVJIEH, A.H. CATAJIMEB AkryanbHble BOIIPOCHI IIPABOBOIO
PETYIMPOBAHMS 3aLTUTHl YaCTHOM JKU3HU U TIEPCOHAIILHBIX JTAHHBIX B €BPOIEHCKOM IPABE................ 174

A.A. KEHXAEB, XK.A. XYAOBEPTAHOB (Tamkent, Pecrrybnuka Y30eknucran)
Bonno-npaBoBas mpobnema LlenTpansHol A3nu Kak OWH U3 00BHEKTOB

CTAPTAMEHTCKOM JTUTITIOMATIIFIN ...vvevvveeseveeseseessseesssessssesassssessseessseessssessssssssssessssessssessssesssessssssssssessseenns 183
A.M. KAPATAEBA, /1.b. MAXAMBETCAJIMEB Hekotopsie BOIIPOCHI OCYIIIECTBICHHS

rocygapcTBeHHOU BIACTH B CoeTMHEHHBIX [LITATaAX AMEPHKH .....covvviiiiieiiieiiieniie ettt 192
M.H. HVPTAﬁ, K.T. CAIPAMBAEBA Buusiaue nosnoxenuii cornarmenus TPUTIC

0 MOTPaHUYHBIX Mepax Ha 3aKOHOJATENhCTBO PectryOmuKku KazaXCTaH ........ocovveeeeieeiieiieiceieeices 204

IIpaBoBOii MOHUTOPHHT
E.K. AXMETOB, M. K. KVYJIUKITAEBA HekoTtopsie BOIPOCHI TOCYIapCTBEHHOTO

perynupoBaHusi, KOHTPOJIS U HaA30pa (MHAHCOBOTO PhIHKA M (DMHAHCOBBIX OPTaHU3ALUH ................. 212
M.U. JAYVYK, C.C. LIMILINMBAEBA Ananu3 s¢dexruBaocTr 3akoHa Pecryomuku

Kazaxcran «O motepesx U TOTEPEHHOMN MEATEITBHOCTI ...eeevveerrreersreesnsresseeessseessseessseesseessseesssneesseenes 224
KA. KAJAYOBA, A.C. PAMA3AHOBA CoBepIiieHCTBOBaHHE 3aKOHOIATEIHCTBA

B c(hepe paiualiOHHON OC30TTACHOCTH HACCIICHHS .....vveevveeereeereesreesseasseesseesseessesssesseessesssessesssesssesssenns 235

N3 npakTHKH 3aKOHOTBOPYECTBA HA rOCY1aPCTBEHHOM SI3bIKE
I'1. MAKAHOBA Hekotopbie BOTIPOCH HAYYHOH JTHHTBUCTHICCKON AKCIIEPTHU3HI
MEKTYHAPOITHBIX JIOTOBOPOB ....eeeuvieeurieeereessreessseessseeasseeasssessseessseessseesssessssssessssessssessssesssessssessssssesssenns 246

TpudyHa M0,101010 y4€HOI0
E.b. AXMETOB IIpuHiuun akTUBHOH poJiv CyAa B aIMUHUCTPATUBHOM CYAOIIPOU3BOJICTBE

PecrryOmmkn KazaxcTaH U B 3aPYOCIKHBIX CTPAHAX ..veevveeureeureenreeneeeseeseeseanseenseensessesnsessesnsessesnsesssenns 252
A.P. KYMAPBEKOBA Koncturyuus Pecriy6onuku Kazaxcran — ocCHOBOIOIararomuii

aKT TOCYJIapPCTBA: OT TEOPUHU K OTIBITY PEHOPMUPOBAHUS ....eevvenrrenreanreenreanreenreesaeaseesessseesessesssesssenns 261
A.b. CATAEBA [locyne6Hblii IpOTOKOJ B IpakJaHCKoM nporecce Aurnu 1 Kasaxcrana:

CPABHUTCIIBHBIM AHATIHIS ... .vvveuveeeuereenteeeseeennseesnseessseesnseesnseeansseessseessseesnseesaseesnsssessseessseessessnseesnseesssennns 268
A.E. H¥PTAH CymHoCTb U 3Ha4€HUE UCIIOIHUTEIHLHOTO MTPOU3BOJICTBA KAK OTACIHHOM

OTPACTIH TIPABA.....vveeuvveenereesereesaseesnseeassaeassseessseessseesssessnsssassssessseessseessseessseesnsesessseessseessseessesssseesssseenseenns 276
I'C. TATEBAEBA IlpoGiemMbl OTBETCTBEHHOCTH 32 Bpell, IPUYMHEHHBIH HCTOUHHUKOM

HIOBBIIICHHOM OITACHOCTH ....evveveveententeeueententeeueensentesteemsensesteeseensenseeueessensessesssensensesueemsennesseensensenseeanennen 283

ApXuBHBIe CTPaHULbI «BecTHUKA)
C.C. KAPXAYFBAEB Bosspamascs k HaygHoi myonukaruu k.10.H. JI.T. TypranbaeBoit
«S13BIKOBAS OJMUTUKA B KABAXCTAHE ..cuvveeiiiiiiiiiiiiieiiie ettt ettt ettt e sbe e e e e 291

buodaunorpadus

B.b. EBJIOKMMOB Pernen3us Ha MoHorpaduto M. Kakurenamsunm «JlestensHOCT
MOJIUTUYECKUX NMAapTHH B rocyapcTBax — ydactHukax CHI». —
MockBa: TIPOCTIEKT, 202 1. — 228 Cueeririeeiieeiie ettt ettt ettt e siae e st e s bt e st e sbeesnaeeesaneenes 299



CONTENT

Bulletin of Institute of Legislation and Legal

ZQAI

Founder and publisher:
RSE on the REM «Institute
of Legislation and Legal information
of the Republic of Kazakhstan»
Published since 2006
All journal materials are placed
on the website
www.zqai.kz
Included in the list of publications of basic
scientific results of dissertations on legal
sciences (Order CCES MES RK Ne38
from 14.02.2022)

Editorial Council members

Sarpekov R.K. — c.j.s., Honored Worker of
Kazakhstan (Astana, Kazakhstan) — (Chairman)
Abaydeldinov E.M. — d.j.s. (Astana,
Kazakhstan)

Abyzov R.M. — d.j.s. (Barnaul, Russian)
Belih V.S. — d.j.s. (Ekaterinburg, Russian)
Gubin E.P. — d,j.s. (Moscow, Russian)
Melnik R.S. - d.j.s. (Astana, Kazakhstan)
Moiseev A.A. — d.j.s. (Moscow, Russian)
Muromcev G.I. — d.j.s. (Moscow, Russian)
Rahmetov S.M. — d.j.s. (Astana, Kazakhstan)
Malinovski V.A. — d.j.s. (Astana, Kazakhstan)
Unzila Shapak — d.j.s. (Astana, Kazakhstan)

Chief Editor
Dyussenov Ye.A. —c,j.s.

Editorial Board members

Azer Aliyev — PhD (Kiel, Germany)
Bainiyazova Z.S. — c.j.s. (Saratov, Russian)
Dzhangarashev R.M. — LLM (Astana,
Kazakhstan)

Ismagulov K.Y. — c.j.s. (Astana, Kazakhstan)
Ishekov K.A. — d.j.s. (Moscow, Russian)
Kazbayeva A.G. — c,j.s. (Astana,
Kazakhstan)

Kairbaeva L.K. — PhD (Astana,

Kazakhstan)

Kiyazova A.Zh. — LLM (Astana, Kazakhstan)
Kulzhabayeva Zh.O. — c.j.s. (Astana,
Kazakhstan)

Murzashev K.T. — (4stana, Kazakhstan)
Nurmagambetov R.G. — PhD

(Chelyabinsk, Russian)

Primashev N.M. —c.j.s. (Astana, Kazakhstan)
Rakhimberdin K.H. — d.j.s. (Ust-Kamenogorsk,
Kazakhstan)

Tegizbekova Zh.Ch. — c.j.s. (Bishkek,
Kyrgyzstan)

Fink D.A. - ¢j.s. (Astana, Kazakhstan)

Editor — Koltubaeva G.B.

Layout — Tasirova A.S.
Tel.: 8 (7172) 26-61-29

The certificate of registration of mass media
Nel7761-G fiom 25.06.2019 from
the Information Committee of the Ministry
of Information and Communications
of the Republic of Kazakhstan
(Number and date of primary registration
Ne6592-Zh.07.09.2005.)

Address: The Republic of Kazakhstan, 010000,
Astana, Kabanbay-batyr ave., 19,
block C, office 306, Tern.: 8(7172) 26-61-22
www.zqai.kz, e-mail: instzak-kz@mail.ru
institutzakonodatelstva@gmail.com

Information of the Republic of Kazakhstan

JARSHYSY

scientific and legal journal N24 (71)-2022

Editorial... J1

Constitutional and Administrative Law
R.K. SARPEKOV The role of scientific community
in the legislative activities of state bodies

of the Republic of Kazakhstan.............ccocceevieiiiiiininiiiieceee, 13
R.K. SARPEKOV, V.T. KONUSOVA On the issue
of legislative regulation of lobbying in Kazakhstan ....................... 20

S.K. ZHETPISOV, B.K. NURGAZINOV,

A.S. KHAMZIN Migration through the prism

of constitutional rights: ethnic and demographic context,

1abOT MODILIEY ....vevieiieciieciiecieiete e 29
A.A. KARAEYV The constitutional court is the most important

body for the protection of human and civil

rights and freedoms: historical and legal experience

Of OT@IZN COUNIIICS ...eeevviieiiieeiiieeieeciee et eeee e 41
N.A. SARTAYEVA, Y.B. AKHMETOV Issues

of improving legislation on political parties

and elections in order to ensure participation of persons

with disabilities in the socio-political life of the country ............... 50
A.S. AKHMETOV Current issues of the development
of legal education..........cccveiierieiierie e 59

Zh.U. TLEMBAYEVA, G.S. BAZAROVA

About some problems of the legislation of the Republic

of Kazakhstan in the field of healthcare............cccooenineiinninen. 68
A.A. DAULETKHANOVA On the state and

development of legislation on public health

of the Republic of Kazakhstan.............cccocevevevciinciiniinniecieeieee, 76

Civil and Civil Procedure Law
A. AMANGELDY What from the thesis of doctor

of law, professor Amangeldy A.A. implemented

in the current legislation of the Republic of Kazakhstan

in the sphere of intellectual property of june 20, 2018 ................... 85
A.A. ASSYLBEKOVA Some amendments

and additions made to the Civil procedure code

of the Republic of Kazakhstan............ccoooevieniinininiieee 94
F.G. IBRAGIMOVA, Y.M. AYTKAZIN,

A.E. ISMAGULOV Compliance with the rules

of ethics for the promotion of medicines and medical

products in the pharmaceutical market of the Republic

0f Kazakhstan...........ccooeeiiiniiieieee e 101
G.E. ABDRASULOVA, U.E. KUDIYAROVA Ways

to return gifts to each other at the dissolution of marriage

by former spouses (based on a court decision) .........ccccueevererennns 110



CONTENT

Criminal law and Criminal procedure
D.A. FINK Access to the criminal procedure means of restoring the rights

of the victim at the beginning of the pre-trial INVeStiatioN............covvevvieeiieciieieeie e ere e 117
S.M. RAKHMETOV Monitoring of the practice of applying certain norms
of the Criminal code on liability for criminal offenses in the field of economic activity ...................... 124

K.K. RAKHIMBERDIN, M.R. GETA (Novokuznetsk, Russia) Some criminological
and criminal legal aspects of countering sexual violence and harassion in the sphere

of work in the Republic of KazaKhstan.............c..oooiiiiiiiiiiiiiicciccees e 135
B.M. IMASHEV Implementation of the principles of criminal justice in the activities
of a specialist and a forensic expert: problems and prospects. Part 1..........cccoccoeveriiiiiiiieiiinieeees 146

K.E. ISMAGULOYV, E.N. KALIAKPEROVA Protection of the rights of citizens
in the framework of the development of the principle of competition and equality
OF THE PATTIES...e.eveeieieie ettt ettt et ettt et ettt et e et e et e enbeenteenseenbeenseanseenseenseenseenseanseenseenseenseensenns 155

International law and Comparative law
Y.V. POROKHOV To the question of the concept, subject and forms of international

122 QRSP OSRUPP RS 165
Y.S. ZHAMBAYEYV, N. SAULEN, A.N. SAGADIEV Actual problems of legal
regulation of privacy and personal data protection in european law ............ccoceeveeveereenieneeneenieenneens 174

A.A. KENZHAEYV, J.A. KHUDOBERGANOYV (Tashkent, Republic of Uzbekistan)
The water and legal problem of Central Asia as one of the objects

of "parliamentary diplomaCY " .........oooiiiiiieiiie ettt et e et e et e e esbe e e beeebeeetaeenaaeens 183
AM. KARATAYEVA, D.B. MAKHAMBETSALIYEV Some issues of the exercise

of the state power in the United States 0f AMEIICA.........cccuiiiiiiiiiiiiiieeiie ettt e 192
M.N. NURTAY, ZH.T. SAYRAMBAEVA Impact of the TRIPS agreement provisions

on border measures on the legislation of the Republic of Kazakhstan.............ccocceeviiniiiiiniiiinenn, 204

Legal monitoring
Y.K. AKHMETOV, M.ZH. KULIKPAY EVA Some issues of state regulation,

control and supervision of the financial market and financial organizations...............ccccceevvereerieennenns 212
M.I. DYACHUK, S.S. SHISHIMBAYEVA Analysis of the effectiveness of the Law

of the Republic of Kazakhstan «On Lotteries and 1ottery activities» .........ccvevveerreerieereerieerieerieesseenseens 224
ZH.A. ZHADAUOVA, A.S. RAMAZANOVA Improvement of legislation in the field

of radiation safety of the POPULALION .......ccvieiiiiiiiicii e e bbb e b e esbeens 235

From the lawmaking practice in the official language
G.D. MAKANOVA Certain issues of international treaties scientific linguistic
EXPCIEISE .veeevieeetieeteeetteesttee ettt eesteeesteeesteeeteeesseeasseeasseeasseeesseeensseesseesseeanseeenseeenbeeenteeentaeenbeeanreeenreeenres 246

Young researchers’ tribune
Y.B. AKHMETOV The principle of the active role of the court in the administrative proceedings of

the Republic of Kazakhstan and in foreign COUNIIEs .........ocveiierierienieriierieseeee et 252
A.R. KUMARBEKOVA Constitution of the Republic of Kazakhstan is the

fundamental act of the state: from theory to experience of reform...........cccevvvveviieiieciecicieeee e, 261
A.B. SATAYEVA Pre-action protocol in civil proceedings in England and Kazakhstan:

A COMPATATIVE ANALYSIS ..euvieiiiiiieieeitiete et et et et eteesteesbeesbeesseessessseasseesseesseasseasseasseasseassesssenssesssenssennns 268
A. NURTAN Essence and meaning of enforcement proceedings as a separate

DIANCH OF LAW. ...ttt ettt et et e et et et b e eae et et st et e e e ees 276
G. S. TATEBAYEVA Problems of liability for damage caused by a source

OF INCTEASEA AANZET ....ecvviiviieiiiciieieete ettt ettt e et e et e e b e e b e esbeesbeesbeesbeesseesseesseeseesseesseesseessenseens 283

The archive pages of the «Bulletin»
S.S. KARZHAUBAYEYV Returning to the scientific publication of c.l.s.
L.T. Turganbayeva «Language policy in Kazakhstany»..........ccccooieiiiiiiiiiiiinieeeeeecee 291
Bibliography
V.B. EVDOKIMOYV Review of M. Kakitelashvili's monograph
«Activity of political parties in the CIS member states». — Moscow:

Prospekt, 2021, — 228 Preeeeiieieeiieeieete ettt sttt 299



KOHCTUTYUMOHHOE 1 ADMUHNCTPATUBHOE TMPABO

VIIK 342.537.1

KOHCTUTYIIMOHHBIN CY/ - BAXXHEHIIIN OPTAH 3AIIIATHI
IMPAB 1 CBOBO/]I YEJIOBEKA U TPAXKJAHUHA:
HCTOPUKO-IIPABOBOM OIIBIT 3APYBEKHBIX CTPAH

Kapaes Aummnama AraxaHoBu4

Thagnvuii nHayunsiti compyonux Omoena KOHCMUmyyuonHo20, AdOMUHUCIPAMUBHO2O
3aKOHOOAMENbCMBA U 20CYOaPCMBEHHO20 ynpagienus Mucmumyma 3aK0H00amenscmed

u npagosoui ungopmayuu Pecnyonuxu Kazaxcman, Bedywuii Hayunsii compyoHUux
Hnucmumyma nybauunoeo npasa Kacnuiickozo ynugepcumema, Kanouoam 1opuoudeckux Hayx.
Pecnyonuxa Kazaxcman, e. Anmamet, e-mail: ali_agahan@mail.ru

Annomavua. Ymeepowcoenue ¢ Pecnyonuxe Kazaxcman HO8bIX KOHCMUMYYUOHHBIX YEHHO-
cmetl 8136410 HEOOXOOUMOCMb 68 PACUIUPEHUU NPABOBLIX MEXAHUSMO8 3aujumsl npas u c60000
auuynocmu. OOHUM U3 BANCHEUWUX UHCTNIUMYIOS, NPU NOMOWU KOMOPO20 0becnedusaemcs Hop-
mamusHocme Koncmumyyuu u 2apanmupyiomces npaea u c60600bi 1uunocmu sgnsemcs Konemu-
MYyYUoHHwIU Y0, hyHKyuoHuposanue komopozo 8 Kazaxcmane naunemcs ¢ 2023 200y.

B cmamve na ocnoge cpagHumenbHo20 aHaiusa npueedetsl HeKomopble peueHuss KOHCmumy-
YUOHHBIX CY008 3aPYOENCHLIX CIMPAH NO BONPOCAM 3AWUMbL NPAG U C80000 TUUHOCMU.

Yupesxcoenue 6 naweii cmpane 106020 op2ana KOHCMUMYYUOHHO20 KOHMPOJSL 2080PUM O
cmpemaenuu 20cyo0apcmea noCmpoums NOIHOYEHHOe Npasogoe 20Cy0apcmeo, 8 KOMmopoMm auy-
HOCMb, €20 npasa u c60600bl pacCMampusaOmcs 8 Kauecmee 8blCULUX KOHCIMUMYYUOHHbIX UeH-
Hocmetl. Koncmumyyuonnvie cyosl gvlcmynarom onpeoensiouum Gaxkmopom cmaHo8ieHus: KoH-
CMUMYYUOHATUZMA U POPMUPOBANUS NPABOBO20 20cydapcmea Ha npunyunax Ilpasa.

Cpeou npouezo, 0OHUM U3 NOTHOMOUUL OAHHO20 OP2AHA 8IACMU CIAHEM PACCMOMpPeHUe KOH-
CMUMYYUOHHBIX Hcanob gusuveckux auy. /lannas ynkyus npeocmagiiem coboll 8axCHeuuull
npaso6oll UHCMpPYMeHm, 00ecneyusarwull. O0CMyn 2paxcoan K npagocyouto U nosbluarouull
npagosawumuslii nomenyuan Konemumyyuu.

IIpasosvie nozuyuu KOHCMUMYYUOHHBIX CYOO8 NO 8ONPOCAM 3AWUMbL NPAB YeNl08eKAd CNOCO0-
Hbl (hopMUposams KOHCMUMYYUOHHOE MblULIeHUe 8 CIMpaHe U MOOeIUuposams KOHCIMUMYYUOH-
HO-NPAgo8yIo NOIUMUKY 8 HANPAGIeHUU NPOCPECCUBHO20 NPABOBO20 PA3BUMNUSL.

Muposoti onvim noxasviéaem, UHCMUmMym cy0ebH020 KOHCMUMYYUOHHO20 KOHMPOIS, UMes
bocamylo ucmopuio, paccmampusaemcs Kak 6adCHeUwull 21emenm NOIUKPAMUYecKo2o 20C)y-
oapcmea, nocpeocmsom KOmopo2o pa3peuiaromcs npagosvie CHOpbl Mexcoy 8emesamMu 81acmu
U meppumopuaIbHbIMu 00pa308aHUAMU, 0Decneyu8aemcs: HenpepblHOCMb KOHCIMUMYYUOHHbIX
npoyeccos, 2apaHmupyemcs percum KOHCMUmyyuoHHoU 3aKOHHOCU.

Tlocpedcmeom KOHCMUMYYUOHHO20 NPABOCYOUSL 8 20CYOAPCHIBE YMBEPHCOATOMCI 2YMAHUCTIU-
yecKue NPUHYUNbl 63aUMOOMHOUIEHUL UHOUBUOA C 20CYOAPCMBOM, BOCNOTHAIOMCS NPABOGble
npobenvl, coO8epUIeHCMBYEeMcs 3aKOHOOAMeNbHbIL NPOYECC, d MAK*Ce NOBbIUAEMCS YPOBEHb KOH-
CMUMYYUOHHOU KYIbmypbl CYOBEeKMo8 3aKOHOMEopYecmad.

Knrouesvie cnoea: Koncmumyyus, 3aKkoH, KOHCMUMYYUOHHASA Hcanoba, npasa yenosexkd, moi-
Ko8aHue, npasosas no3uyus, npeosapumenbHblli KOHMpOb.
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BECTHUK MHCTUTYTA 3AKOHOAATE/IbCTBA U NMPABOBOU MHOOPMALIUM PK N2 4 (71)-2022

KOHCTUTYLIMASIBIK YKOHE SKIMLLLIIK KYKbIK

KOHCTUTYLUHSIBIK COT - ATAM MEH A3AMATTBIH
KYKBIKTAPBI MEH BOCTAHJIBIKTAPBIH KOPFAY/IBIH
MAHBI3/IBI OPTAHBI: IIET EJIAEPIIH
TAPUXU - KYKBIKTBIK TOKIPUBECI

Anunama Araxanyiasl Kapaes

Kaszaxcman Pecnybnukacel 3aynama scane KYKbIKMblK AKNAPAN UHCIUNYMbl
KOHCIUMYYUSNBIK, IKIMULINTIK 3aHHAMA JCoHe MeMIeKemmiK backapy O0oniminiy
oac evLibimu Kbizmemiepi, Kacnutl ynueepcumemi sicapust Kyxoix Mncmumymoitoiy
JHcemeKull ebLIbIMU KbI3MemKepi, 3aH 2blIbIMOAPbIHbIY KAHOUOAMbI,

Kaszaxcman Pecnybnukacoel, Aimamot ., e-mail.: ali_agahan@mail.ru

Annomauusn. Kazaxcman PecnybnuxacviHoa dicaya KOHCMUMYYUSIbIK KYHOBLILIKMAPObLIH
OPHBIZYbI dHceKe A0aMHbIY KYKbIKMApbl MeH 00CMAanObIKmMapblH KOPEayobll KYKbIKMbIK MemiK-
mepin Keneumy Kasxcemmicin myavizovl. Ouviy Komezimen Koncmumyyuanely nHopmamueminiei
KaMmMamacsls emijlemin JHCoHe dHeke a0amMHbly KYKbIKmapbl MeH O0CmMAaHOblKmapblHa Keniioik
Oepinemin aca Mauvi30vl UHCMumymmapowly 6ipi Koncmumyyusnvly com 60nvin mabwiiaosl,
oHvlH Jicymbic icmeyi Kazakemanoa 2023 sucolivt 6acmanaowl.

Maxanaoa canvicmvipmanst manoay HeziziHoe dceke AOAMHbIH KYKbIKMapvl MeH 60CmaH-
ObIKMAapbit KOpeay macenenepi 6otubinua wiem enoepoiy KOHCIMUmMyYusiblK, COmmapulHull Ketloip
wewimoepi kenmipiieeH.

bi30iy enimizoe scaya Koncmumyyusnblx OAKbIIAY OPeaAHbIHbIY KYPbLIYbl MeMAeKemmiy mo-
JILIKKAHObL KYKbIKMbIK MeMleKem Kypyaa 0e2eH YMMmbLIbICbIH 0L10ipedi, oHOa adam, OHblH
KYKbIKMAapbl MeH O0CMAaHObIKMAapbl HCO2Apbl KOHCMUMYYUSIbIK KYHOBLILIKMApP peminoe Kapa-
CMbIPBLIAODI.

Koncmumyyusnvix commap KOHCMUmMyyuoHAIUIMHIY KATbINMACYbIHbIY JCIHE KYKbIK KAeu-
oammapwvl O0UbLIHWA KYKbIKIMbIK MeMAeKemmiy KaiblnMmAacyblibly auKbIHOAyubl ¢akmopsl 60-
JI6IN MaowlIaowl.

Convimen kamap, OUNIKMIiy MaybI30bl OP2AHBIHGIY OIPI dHceKe MYA2aANapOblly KOHCIMUMYYUSIbIK
wagvimoapvin Kapay 6onaoel.byn ¢ynxkyus azamammapoviy com mepenicine KON JHcemKi3yiH
Kammamacwls ememin sxcane Koncmumyyuanoly KYKolK Kopay aieyemin apmmulpamvli Maybl3-
Obl KYKbIKMbIK KYPal 00IbIn madbliaobl.

Aoam KyKbIKmapuiH Kopeay macenenepi botivinuia Koncmumyyusanwvix commapowiy KYKbIKMblK
ycmanvimoapul  ende  KOHCMUmMYYUsablK Ounayobl Kauiblnmacmulpyea MHcaHe Npocpeccusmi
KYKbIKMbIK 0AMY 6a2blMbIHOA KOHCMUMYYUANbIK-KYKbIKMbIK CAACAmMmbl Mooenvboeyee Kabiiemmi.

Onemoix maoicipube Kopcemkenoel, o6ail mapuxvl 6ap com KOHCMUMYYUANbIK OAKbLIAY UH-
CMUmMymuol NOTUKPAMUSLIbIK, MeMIeKemmiy MaHbl30bl d1eMeHmi peminoe Kapacmulpbliaosl, Ol
apKbLILL OUNIK MAPMAKMAPbl MeH ayMAaKmslk KYPbLIbIMOApP apacblHOA&bl KYKbIKMbIK 0ayiap
wewinedi, Koncmumyyusnolx npoyecmepoiy y30iKcizoici Kammamacwls eminedi, KOHCMmumyyu-
SIBIK 3AHOBLIIK PedicUMiHe Keninoik bepineoi.

Koncmumyyusnvix Com mepeniei apkviivl Memiekemme diceke a0amHbly MeMieKemnet o3a-
Pa KapbiM-KamblHACLIHbIY 2YMAHUCMIK Kauoammapsl 6eKimineoi, KYKblKmMblK ONKbLIbIKIMAPOblY
OpHbL MOAMBIPLLIAOLL, 3aH WbI2APY Npoyeci KHeemindipineoi, cOHOaU-aK 3aH wwleapy cyovek-
minepiniy Koncmumyyusnolx mooenueminiy 0eneeli apmmuipulidobl.

Tyitinoi cezoep: Koncmumyyus, 3aH, KOHCMUMYYUSIbIK WASHIM, AOAM KYKbI&bl, MYCIHOIDY,
KYKbIKMbIK YCMAHbIM, AJIObIH Alld OAKbLIAY.
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THE CONSTITUTIONAL COURT IS THE MOST IMPORTANT BODY
FOR THE PROTECTION OF HUMAN AND CIVIL RIGHTS AND
FREEDOMS: HISTORICAL AND LEGAL EXPERIENCE
OF FOREIGN COUNTRIES

Karaev Alipasha Agakhanovich

Chief Researcher of the Department of Constitutional, Administrative Legislation

and Public Administration of the Institute of Legislation and Legal Information

of the Republic of Kazakhstan, Leading Researcher of the Institute of Public Law of the Caspian
University, PhD in Law. Republic of Kazakhstan, Almaty, e-mail: ali_agahan@mail.ru

Abstract. The adoption of new constitutional values in the Republic of Kazakhstan has caused
the need to expand the legal mechanisms for the protection of individual rights and freedoms. One
of the most important institutions through which the normativity of the Constitution is ensured
and the rights and freedoms of the individual are guaranteed is the Constitutional Court, the
functioning of which in Kazakhstan will begin in 2023.

Based on a comparative analysis, the article presents some decisions of the constitutional
courts of foreign countries on the protection of individual rights and freedoms.

The establishment of a new constitutional control body in our country speaks of the state’s
desire to build a full-fledged rule of law state in which the individual, his rights and freedoms
are considered as the highest constitutional values. Constitutional courts are the determining
factor in the formation of constitutionalism and the formation of a rule-of-law state based on the
principles of Law.

Among other things, one of the most important of this authority will be the consideration of
constitutional complaints of individuals. This function is the most important legal instrument that
ensures citizens’ access to justice and increases the human rights potential of the Constitution.

The legal positions of the constitutional courts on the protection of human rights are capable
of shaping constitutional thinking in the country and modeling constitutional and legal policy in
the direction of progressive legal development.

World experience shows that the institution of judicial constitutional control, having a rich
history, is considered as the most important element of a polycratic state, through which legal
disputes between branches of government and territorial entities are resolved, continuity of
constitutional processes is ensured, and the regime of constitutional legality is guaranteed.

Through constitutional justice, the humanistic principles of the individual's relationship with
the state are being approved in the state, legal gaps are being filled, the legislative process is
being improved, and the level of constitutional culture of law-making subjects is being increased.

Keywords: Constitution, law, constitutional complaint, human rights, interpretation, legal
position, preliminary control.
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Beenenne B kazaxcTaHckoM o00IIecTBE CIOXHUIOCH

[Tpe3unent PecriyOnuku KazaxcraH, BHICTYy- SICHO€ INOHHMMaHHME, YTO CTPOMTEIbCTBO HO-
nast 16 mapra 2022 roma mepen nemyraramu Boro KaszaxcraHa HEBO3MOXKHO 0Oe3 IiryOOKoit
[TapraMeHTa CO CBOMM €KETOAHBIM IMOCIAHU- TpaHCHOpPMAK CyAeOHOM CHCTEMBbI, KOTOopast
eM, 0003HaYMIT HOBbIE BEKTOPHI MOAECPHHU3AIMK  JIOJDKHA (PYHKIIMOHUPOBATh B pamkax Koncru-
MOJIUTUYECKON U MPAaBOBOW CUCTEMBI, HApaB- TYILUH U MPABOBBIX 3aKOHOB. Ocoboe MecTo B
JICHHO! Ha MOBBILICHUE MOJUTHYECKON KOHKY- 53TOM IpOLECcCe JOJKEH 3aHATh HOBBIM OpraH
PEHIIMM U COBEPIICHCTBOBAHUS MPABO3ALIUT- KOHCTUTYLHMOHHOIO KOHTpoJs - KoHcTuTynu-
HBIX HHCTHTYTOB . oHHbINA cyn PecnyOnuku KazaxcraH, ¢yHKIN-

OHUPOBaHHUE KOTOpOro HauyHeTcst B 2023 roy.

I ocnanue Ipezudenma Pecnybnuxu Kazaxcman Kaceim-)Komapma Toxaesa napody Kazaxcmana 16 mapma 2022 200a //
https://www.akorda.kz/ru/poslanie-glavy-gosudarstva-kasym-zhomarta-tokaeva-narodu-kazahstana-1623953.  (Jama obpawe-
Hus 5 cenmsaodps 2022 ¢ )

43

2202-(14) ¥ 6N Md UMNVYINdODHM 10908avdL M va109LALYTOHONVE VIALNLIOHM NMH1D3d



BECTHUK MHCTUTYTA 3AKOHOAATE/IbCTBA U NMPABOBOU MHOOPMALIUM PK N2 4 (71)-2022

KOHCTUTYLIMASIBIK YKOHE SKIMLLLIIK KYKbIK

Pacmmpenue npaBo3aluTHBIX MEXaHU3MOB
oOecreveHrs MpaB YeNOBEKa SIBISCTCA BaX-
HEWIIeW 3ajadell COBPEMEHHOIO IIPaBOBOIO
roCyaapcTBa, NPOBO3MVIALIAIOIIETO HHTEPECHI
JIMYHOCTU B KA4eCTBE BLICIIECH LICHHOCTH. Ta-
KOM MOJXOJ HAIpPAaBICH HA JaJbHEUIIYIO Jie-
MOKPATH3aLMIO MTOJIUTUYECKOro pexnma B Ka-
3aXCTaHE W PaCUIMPEHHE NOCTYIa TpaxkJaH K
MPaBOCYIHIO.

MarepuaJjbl 1 MeTOIbI

OCHOBHBIMU MaTepHaJIaMH JIJIs1 TPOBEICHUS
JTAHHOTO HAay4YHOI'O UCCIIE0BAaHNUs ABUINCH I10-
noxenuss Koncrutyuun PK, xoHcTUTYIIMM 3a-
pyoexHbix ctpaH, [locnanus Ilpesunenta PK,
a TaKKe TPY/Jbl Ka3aXCTAaHCKUX U 3apyOE’KHBIX
YUYEHBIX B 001aCTH KOHCTUTYIIHOHHOTO KOHTPO-
TS

[Ipu pabore Ham naHHOW cTaThel ObUIH
UCIIOJIb30BaHbl OO0IIME M YaCTHBIE METOJbI
HAay4YHOT'O HCCJIEIOBAHUS: WCTOPUUYECKUH, TU-
aJICKTUYECKUH, dbopManbHO-IOTUYECKUIA,
(bYHKIIMOHATBHBIH, (bopmanbHO-IOpUIHYE-
CKMI1, CPABHUTEIILHO-IIPABOBOU U JPyTHE.

OcCHOBHBIE N0J10KEHHSA

Pe3yabTaThl 1 00CyxKAeHHUSA

Kak wm3BecTHO, B X0/1€ KOHCTUTYLHOHHOM
pedopmbr 2022 toma OBLT YUpEXKIEH HOBBIU
OpraH KOHCTUTYLIMOHHOTO KOHTpouist — Koneru-
TyuuoHHbIN cya. K coxanenutro, 1elcTBY 0NN
JI0 HACTOAIIET0 BpeMeHH KOHCTUTYIHMOHHBIN
Coser, B CHJIy OIpaHMYE€HHOCTHU KOMIIETEHIINH,
JIOBOJIFHO Y3KOTO Kpyra CyOBEKTOB oOpare-
HUS, @ TAK)KE MTACCUBHOCTH CY/AOB, HE MOT TOJI-
HOIICHHO 00€CTICUYMBATh 3aIUTY TIPaB U CBOOOT
($U3NYECKUX JINLL.

[Tpaxtuka Koncturynmonnoro Cosera mo-
Ka3zaja, YTO BHE KOHCTUTYIIMOHHOW MPOBEPKHU
OCTaBaJINCh MHOTHE BOIIPOCHI, 3aTparuBarone
mpaBa v cBOOOJbI rpaxkaaH. Tax, Hanpumep, 3a
6ce 200vl ynxyuonuposanus Koncmumyyu-
onnoeo Cosema om cyOvexmos oopaujeHus He
HOCMYNULO HU 00HO20 0OpAWeHUsl O NPAGUIIb-
HOCMU NPo8edeHUs 8blOOPO6 Ul PeCnyONUKAH-
cK020 peghependyma, a makdice 0 KOHCMUMYYU-
OHHOCIMU MENHCOYHAPOOHBIX 002080DO8.

Cpenu mpodero, OJHUM U3 HEJOCTATKOB
JeHCTByIOE Monenu ObLIO OTCYTCTBHE Y
rpaXaaH M IOPUAWYECKUX JIMII MpaBa HEMo-
CPEICTBEHHO oOpalaThCsi B OpraH KOHCTHUTY-
IIMOHHOTO KOHTPOJIS 32 3aIIUTON HapyIIEHHBIX
pas..

O06o03Ha4eHHBIE HETOCTATKH, a TAKXKE Bele-

HUE BPEMEHHU, B MTOTe MPUBEITU K HEOOXOIU-
MocTH TpaHchopMaimu KOHCTUTYIIMOHHOTO
CoBeTa B KeJIb3€HOBCKYIO MOJIEIh KOHCTUTYIIU-
OHHOTO KOHTPOJISL.

[TpumeuarenbHO TaK)Ke, YTO WHCTUTYT CY-
JIeOHOTO KOHCTUTYLIMOHHOTO KOHTPOJISL CEroji-
Hs (YHKIIMOHUPYET KaK B Pa3BUTHIX CTpaHaX
(I'epmanus, Mcnanus, ABcTpust u ap.), Tak U
B CTpaHax, IBWXKYIIUXCcsA K AeMokpaTtuu (Ben-
rpusi, Ykpauna, Typuus u 1p.). Tax, ranpumep,
coenacrno cmamove 92 Ocnosnoco 3axona Iep-
manuu  CyoebHas 61acmv  OCyuecmesemcs
DedepanvHvlM  KOHCMUMYYUOHHBIM — CYOOMY.
Cmamus 124 Koncmumyyuu Yxpaunvl makaice
ycmauaenueaem, 4mo «npagocyoue ocyujecm-
ensiemcesi Konemumyyuonnvim Cyoom Ykpaunwl
u cyoamu obwetl 10pucouUKyuU °.

AHanmu3 IOPUIWYECKOW JIUTEPATyphl TIO-
Ka3bIBAaCT, YTO WHCTHUTYT CYICOHOTO KOHCTH-
TYLIMOHHOTO KOHTPOJISI HpPEICTaBIsSIET CcOo0oi
BOKHEHIIUNA HMHCTUTYT COBPEMEHHOIO JIEMO-
KpaTHM4YeCcKoro oo1ecTBa, Ha3HauYeHUE KOTOPO-
ro COCTOUT B o0OecrieueHnu BepxoBeHcTa KoH-
CTUTYLIMU U 3alllUTE MPaB U CBOOOJ TUYHOCTHU

[1].

SBnsisich  BaXKHBIM  DJIEMEHTOM  CHUCTEMBI
CHEpPKEK U IMPOTUBOBECOB, KOHCTUTYLIMOHHbIE
Cy/ibl MIPU3BAaHbI TAPaAaHTUPOBATH BEPXOBEHCTBO
Konctutynnu, paspiacHiaTe HOpMbl KoHcTH-
TYLIMH, pa3peliarb MPOTUBOPEUMS] MEXKIY Iy-
OJMYHBIMH BIIACTSIMH, @ TaK)Ke rapaHTUPOBATh
3alUTy TpaB U cBoOOX TrpaxnaaH. OrpoMHYIO
pOJIb KOHCTUTYILIMOHHOE NPABOCYAHUE HUIPAOT
B (¢eneparuBHbix crpaHax (Poccus, Wnawms,
CILIA u 1p.), a TaKXKe B CIOKHBIX YHUTAPHBIX
rocynapctBax (Mcnanus, Uranus, Y30ekucran
U Jp.), NpU BO3HUKHOBEHUH NPOTHUBOPEUUI
MEXIy CyOBEKTaMH COIO3HOTO TOCYAapCTBa.

Hannoe nonnomouue npedycmompeno ¢ Oc-
Ho8HOM 3aKone I epmaHnuu, co2nacHo KOmopomy
«DedepanvHulll KOHCMUMYYUOHHBLL CYO pa3-
peuwiaem dena o moakosanuu Hacmosiujezo Oc-
HOBHO20 3AKOHA NO N0B00Y CNOpos 06 obveme
npas u 0b6sa3aHHOCmell gvlcuie2o GedepanrbHo20
opeama uay Opyeux y4acmuukos, Komopule Ha-
cmoswum OCHOBHbIM 3AKOHOM UNU Pe2NaMEH-
Mom 8vicuie2o hedepanbHo20 opeana HAOes-
I0Mcsi COOCMBEHHBIMU NPABAMUY.

B Ucnanuu Koncmumyyuonnwiii cyo, cpe-
Ou npouezo HaoeleH maxxice NOIHOMOYUEeM No
ocywecmeieHut0 KOHmpois 3a OesimelbHo-
CMbI0 OP2AHO8 ABMOHOMHBIX CO0OUecma (cm.
153 Koncmumyyuu)®.

2 Koncmumyyuu cmpan mupa Ha pycckom szvike. hitps://legalns.com. ([Jama obpawenus 20 oxkmsaops 2022 2.)

3 Koncmumyyuu cmpan mupa na pycckom sizvixe. Tam arce.
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Bwmecrte ¢ Tem, cpeau MoIHOMOUYNN OPTaHOB
KOHCTUTYIIMOHHOTO KOHTpOJII Haubojee BOC-
TpeOOBaHHBIMU OCTAIOTCSI BOIPOCH! 3AIIUTHI
KOHCTHTYIIMOHHBIX TPaB U CBOOOJ JIMYHOCTH.
B 5TOM OTHOLIEHMM ONHMM M3 BaXXKHEHIIMX
[IOJJHOMOUYUH KOHCTUTYL[MOHHBIX CYJOB SBJISI-
€TCsl paCCMOTPEHUE KOHCTUTYIIMOHHBIX 5KaJ100.

WHCTUTYT KOHCTUTYIIHOHHOM KaJlo0bI SBJISI-
€TCA BaXXHEHIIMM CpPEACTBOM 3AILUTHI MPaB U
cBO0OO/ UeJoBeKa U IpaKAaHWHA, peaTr3aIus
KOTOPOIrO, 10 MHEHHMIO YYEHBIX «COCTAaBJISET
OCHOBY COBPEMEHHOIO JIEMOKPAaTUYECKOro Io-
cynapctBa» [2]. Tak, npodeccop H.C. bonnaps
NpaBO Ha KOHCTUTYIIMOHHYIO )KaJlo0y CUUTAET
«TIPOSIBIIGHUEM KOMIUIEKCA KOHCTUTYLIMOHHBIX
IpaB, BKJIIOYAIONINX B c€0s1 HE TOJIBKO MPaBO Ha
Cy/1e0HYO0 3aIUTY, HO U Ha y4acTHe B yIIpaBiie-
HUU JIeIaMH TocyaapcTBay [3].

CeronHsd, B pa3HbIX BapHALMAX HWHCTH-
TYT KOHCTHUTYLMOHHOHN Kano00bl IEHCTBYET HE
TONBKO B cTpaHax obmiero mpasa (CLIA, As-
crpanus, Kanaga m 1p.), HO B rocymapcrsax
KOHTHHEHTanbHOro npasa (I'epmanus, ['py3us,
Wcnanuss u ap.). Koncturynuonnas »xano0a
MOXeET OBITh TMOjaHa KaK (PU3NYECKUM, TaK U
IOPUAMYECKUM JIUIIOM. B HEKOTOpBIX cTpaHax,
HanpuMmep, B Poccuu, Hapsiay ¢ MHAUBUTyallb-
HBIMU >kKajlo0aMU TPEeTyCMOTPEHbl U KOJIJIEK-
TUBHBIE KaJT00bI.

[TocpencTtBoM paccMOTpPEHHsS] KOHCTUTYIIH-
OHHBIX KaJI00 KOHCTUTYIIMOHHBIE CYy/bI 3aTpa-
I'MBAlOT MPOOJIEeMbl JOMYCTUMOCTH CMEPTHOU
Ka3HU U 3aIUThl UHTEJUIEKTYyaJIbHON COOCTBEH-
HOCTH, HEIPUKOCHOBEHHOCTH JINYHOM JKU3HU U
CBOOOIBI BEPOMCIIOBEIAHHS, 3ALIUTY >KUJIMII-
HBIX ¥ HAJIOTOBBIX IPAaB U MHOTHUE JIPYTHe BO-
POCHI.

[IpaBoBbIE MO3UIIMN CyNEeH KOHCTUTYLMOH-
HBIX CyJOB B 3alIUTE YKa3aHHBIX BBIIIE IPAB
CIIOCOOHBI KOPPEKTUPOBATh 3aKOHOMATENs U
MIPaBONPUMEHUTEIIS, OKa3aTh TO3UTUBHOE BO3-
neiictBue Ha (POpMUpPOBaHME KOHCTHTYLIMOH-
HOTO IPaBOCO3HAHMS TOCYJApCTBEHHBIX CIy-
JKaIIKX, TPaKJaH U MHCTUTYTOB I'Pak1aHCKOTO
oOmiecTna.

Mexy TeM, B HallIE CTpaHe, B CUITY JOMH-
HUPOBAHUSl TPEIBAPUTEIILHOTO KOHCTUTYLIU-
OHHOTO KOHTPOJISl 3allliTa KOHCTUTYIIMOHHBIX
npaB ¥ cBOOOJ B OCHOBHOM MpOSIBIISATIACh B
pamKax o(pUIHaIbHOTO ToJKOBaHus HOpM Kon-
CTUTYIIMH, a TaK)Ke MPU PAaCCMOTPEHUU 00pa-

IICHUH CYJIOB PECIYOJIMKH B TIOPSIJIKE, OIpe/e-
neHHoM crarerd 78 Konctutyuun PK.

Oo6noBnenHass KoHCTUTyIusl npeaycMarpu-
BaeT MPaBO TPaxKIaH CaMOCTOSTEILHO 00pa-
marbesi B Koncturyumonnstii cyn®. [Ipu stom
00BEKTAaMU  KOHCTUTYLIMOHHOTO  KOHTPOJIS
MOTYT OBITh HOPMAMUBHLIE NPABOBbIE AKNIbL
Pecnyonuku Kazaxcman, xomopule nenocpeo-
CMBEeHHO 3ampazueaem ux npasa u c0H00bl.
Heobxooumo maxowce ommemumos, umo Kow-
CIUMYYUOHHDBILL CYO OYy0em NPUHUMAMb K NPO-
u3800cmay 0bpaweHuss Iuwb 6 Mmom ciyuae,
eciu UCHePNanbl 6Ce UHble MEXAHUIMbL UX 3d-
wumul.

Hapsoy ¢ smum, 6 yensax nogvluienus npa-
so3awumnoeo nomenyuara Kowcmumyyuu u
MEXAHUZMOB 3auumbvl NPas U c60000 cparicoaH
npedycmompero nonodcenue o npase I ene-
panvroeo Ilpokypopa u Ynonnomouennozo no
npasam uenosexa oopawamscsi 6 Koncmumy-
yuonnwiti Cyo (1.3 cT. 72)5.

Pacwupenue cybvekmoe koHcmumyyuoHHo-
20 NPoU3600CM8d, HECOMHEHHO, OONNCHO YCU-
UMb Npagosble MeXanuMvl 3aujumvl npas u
€80000 TUYHOCMU.

Bmecme ¢ mem, He cogcem ACHbIM ocmaem-
Csl BONPOC 0 Npage UHOCMPAHHBIX SPAHCOAH U
oopawamuvcs 6 Konemumyyuonnwiii Cyo, 6 ciy-
yae ecu Oelicmsyloujue npasosvie axkmol 0y-
Oym Hapywams ux npaeda, npedycmompeHHbvie
Koncmumyyueii PK.

Ananuz KomnemeHyuu KOHCMUMYYUOHHBIX
CY008 NOKA3b18aEN, YMO 6 MAKUX CMPAHAX KAK
TI'epmanus, Ipysusa, u Op., KOHCMUMYYUOHHASA
aHrcanoba moosicem OviMb NOOAHA THOOLIM TUYOM,
nona2arowuM, Ymo e2o npasa u c60600vl Hap)y-
wenvi®.

Ha naw 632150, cmoicn cmamou 1 Konemu-
myyuu PK, onpedenaiowerl, umo ¢ Kazaxcmane
BBICIITUMU [IEHHOCTSIMH SIBIISTFOTCSI YE€JIOBEK, €r0
JKU3Hb, TIpaBa U CBOOOIBI JOIMYCKAET BO3MOXK-
HOCTH JUISI MHOCTPAHHBIX TPAaXKIAaH U JHI 0e3
rpaxxIancTBa ooOpamarbes B KoHCTHTYIIHMOH-
HBIH CY/I.

[IpakThka TMOKa3bIBAET, YTO YAllle BCETO B
MPaKTUKE KOHCTUTYIIUOHHOTO KOHTPOJISI BCTPE-
YarOTCs JIeNa, 3aTParuBaroliue JINYHbIC (rpax-
JAHCKWE) TpaBa U CBOOOIBI, CPEIH KOTOPHIX
BECbMa 3aMETHBIMH CTalH Jiefla O CMEPTHOMH
Ka3HH.

* Koncmumyyus Pecnybnuxu Kazaxcman (npunsima na pecnyonuxanckom pepepenoyme 30 aszycma 1995 200a) (¢ usmenenusmu

u donoanenusmu no cocmosnuio na 08.08.2022 2.)

> Koncmumyyus Pecnyonuxu Kasaxecman (npunsima na pecnybnuxanckom pegpependyme 30 aszycma 1995 200a) (¢ uzsmenenusmu
u dononnenuamu no cocmosinuio Ha 08.08.2022 2.) https://www.akorda.kz/ru/official _documents/constitution. (dama obpawerus

5 aseycma 2022 2) .

¢ Koncmumyyust P 1949. cm. 93. I1. 4a, // http://lawers-ssu.narod.ru/subjects/constzs.; Koncmumyyus Ipyzuu 1995 2. cm.89.
// https://legalns.com/download/books/cons/georgia.pdf (dama obpawenus 5 aseycma 2022 2).
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KOHCTUTYLIMASIBIK YKOHE SKIMLLLIIK KYKbIK

He 3arparuBasi yroysoBHO-IpaBOBbIE, MO-
pPa’IbHO-TICUXOJIOTUYECKUE W HHBIE aCIEKThI
npoOIeMbl PacCMOTPUM, MPAaBOBBIE MO3UIMU
HEKOTOPBIX OPraHOB KOHCTHUTYLMOHHOIO KOH-
TPOJISL.

Tak, Hanpumep, B JIutoBckoil PecnyOnuke
OBLITM IPUHSITHI HOPMATUBHBIC AKTHI, OTMEHSIIO-
1€ CMEPTHYIO Ka3Hb Kak BUJ HakazaHus. [lo
nanHomy neny KoHCTHTynuoHHBIN cyn cdop-
MYJIUPOBAJI Pl BaXKHBIX MPABOBBIX MO3ULINMI,
CyThb KOTOPBIX 3aKJ/I04yajach B CIEAYIOIIEM:
«IPABO HA KU3Hb SBIISIETCS HENEIUMBIM €CTe-
CTBEHHBIM TPaBOM, YCTaHABIMBas 3alpeT Ha
MPUMEHEHUE TBITOK, MPUYMHEHUE YBEUUU U
JPYTUX MeEp, YHHXKAIOUIMX YEeIOBEYECKOE [0-
CTOMHCTBO; IIPU HAa3HAYEHUM CMEPTHOW Ka3HU
MOXET OBITh JomylleHa cyaeOHas omnnoka,
KOTOPYIO HEBO3MO)KHO HUCHpaBUTH» [4, ¢ 47].
Cxoxure mpaBoOBbIC TTO3UIIUN OBLITH CHOPMYITH-
pPOBaHbl KOHCTUTYLIMOHHBIMU CyIaMH YKPAaHHbI
[5, c. 68], benapycu [6, c¢. 163] u np. cTpah.

[TpoGneMbl HOpMAaTUBHOTO OOECHEYEHHUs
KOHCTUTYIIMOHHOTO TpaBa Ha KU3Hb OBLIH pa3-
BUTHl U B pelleHnn KOHCTUTYLIMOHHOIO cyna
Poccun, mpaBoBble HO3UIMM KOTOPOIO yCTa-
HOBWJIY 3allpeT Ha €€ MPUMEHEHHE /10 TeX I0p,
[I0Ka MOBCEMECTHO HE 3apaboTaroT Cyabl MpHU-
CSDKHBIX 3acemarenei [7].

Bonpoc o nenecoobpasHocTH MpuMEHEHUS
CMEpPTHOM Ka3HU HEOJHOKPATHO 3aTparuBajcs
u BepxoBubiM Cynom CIIA. Tak, nHanpumep,
B OZIHOM M3 CBOMX PEUICHMH 3TOT OpraH OTMe-
THJI, YTO «CMEPTHASI Ka3Hb KaK BHJI HaKa3aHUs
He HapyuiaeT KoHcTuTyuioy, a B Ipyrom mnpu-
3HaJ, YTO «CMEpPTHas Ka3Hb KakK 00s3aTeib-
HO€ HakazaHue nporuBopeuuT Koncruryuum»
(8, c. 127].

B mpaxTHke KOHCTUTYLIMOHHOTO KOHTPOJIS
BECbMa 3aMETHBIMH SIBJISIOTCSA JIe€J1a MO 3al[UTe
cBOOO/IBI COBECTU. DTO MPABO OTHOCUTCS K OC-
HOBHBIM I'PaXXJIaHCKUM IIpaBaM, U B CHIIy 3TOTO
HYXKJIa€TCs B JIONOJIHUTEIBHOM Pa3bsICHEHUHU
CO CTOPOHBI OPraHOB KOHCTUTYLIMOHHOIO KOH-
TPOJISL.

[TpoGneMbr cBOOOABI COBECTH ObUIM TpEa-
METOM pacCMOTPEHMsI B TaKMX CTpaHaX Kak
Poccus, Utanus, I'epmanus, Mcnauus, ®pan-
IUsl U B JIp. CTpaHaxX. YUYUTbIBasg UX OOJbIIOE
KOJIMYECTBO, B JaHHOW cTaTrbe (parmMeHTap-
HO NpPUBEIEM HEKOTOpble pemieHus. Tak, eme
B 2005 rony B rpaxnane Poccuu mnbITanuch
ocroputh cinoa rumHa Poccuiickon dene-
paiuu, B KOTOPOM COLEPKUTCS cI0BO «bory.
ATeHCcTbl YCMOTPENH B 3TOM CJIOBE HapylIeHHE
KOHCTUTYLIMOHHBIX ITpaB 1 cBoOoa. ITo nux mMue-
HUIO, 3TO CJIOBO «HE COOTBETCTBYIOT IPUHLIUILY
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CBETCKOI'0 TOCyIapcTBa, yUIEMIISIET MpaBa are-
HCTOB, HaBSA3bIBAsi CBETCKOW YAaCTU HACEJICHUS
pPEJIUTHO3HBIE CTEPEOTUNb. [laHHBIN BOIpOC
nostyyus1 cBoe pasButue B 2020 rogy, koraa B
Koncturynuto PO Obutr BHECEHBI TOIPABKH.
ITo mHeHMI0 KOHCTUTYIIMOHHOTO Cya «YIIOMU-
HaHue B Konctutynuu cioB «O Bepe B bora»
He O3HauyaeT oTka3a Poccum or cBeTckoro xa-
pakTepa rocyaapCcTBeHHOCTH» [9].

VYuuTbIBas MHOTOKOH(ECCHOHATBHOCTh Ka-
3aXCTAHCKOTO O0IEeCTBAa yKa3aHHbIE MOAXObI
JIOJKHBI MPECTABIATh MPEAMETHBIA HHTEpEC
u g Koncruryunonnoro Cyna PecryOnuku
Ka3axctan, KOTOpOMY, BO3MOXKHO HpPHUJIETCS
JlaBaTh TOJKOBAaHUE «cIsei» HopMbl KoncTh-
TYLIMH, 3aKPEIUISIIOIIEH TPABO KaX /100 Ha CBO-
00y COBECTH.

[IpakTKa KOHCTUTYLMOHHBIX CydOB EB-
ponetickux crpad (I'epmanus, Uranus, u np.)
MOKa3bIBAET, YTO 3HAYMTEIbHAS YacTh oOpaiie-
HUM ObLIa CBs3aHA C 3aIIUTON KOHCTHTYI[MOH-
HOTO TpaBa Ha oOpa3oBanue. [IpoHnKHOBEeHHE
KOHCTUTYLIMOHHOTO KOHTpOJIAI B 3Ty cdepy
OOBSICHSICTCS, MPEXKJE BCEro, MHUTPALMOHHBI-
MU IIOTOKaMH, POCTOM B €BPONENCKUX CTpaHax
MYCYJIbMAaHCKOI'O HACEJIeHUs, U KaK CJIEJICTBUE
po0seMoil rapaHTUPOBAaHUs UX IpaBa Ha 00-
pa3oBaHHe.

Tak, mpuHMMasi BO BHUMaHHE COLUAJIbHbBIE
peanuu 1 (HaKTOp MHOTOKOH(ECCHOHAIBHOCTH,
Koncturyunonssiii cyn 'epmManuu ycTaHOBUIL,
YTO «CBOOOJA YAaCTHBIX IIKOJ, B KOTOPBIX MO-
ryT 00y4arbcsi MPeCTABUTENN PA3IUYHBIX CO-
LMaJbHBIX TPYIII, O3HAYaeT OTKa3 OT KaKOi—
7100 IIKOIBHOM MOHOIOJMM rocyiapcTsay. B
JIpyroM Jelle, paccMaTrpuBas CIOp O BO3MOX-
HOCTH HOILIEHHUSI TOJIOBHOTO IUIATKAa MYCYJIb-
MaHamu, Cyql mpHIlen K BbIBOAY, YTO «pealu-
3alMs yKa3aHHOTO IpaBa BO3MOXKHA JIMIIbL B
TOM CJIy4ae, €Cclii B JEHCTBYIOIIEM 3aKOHOMA-
TEJIbCTBE 3€MEJIb CO3JIaHbI JIJIs1 3TOT0 MPAaBOBbIE
npeanocbuikd. Homenue nnaTtka, Mo MHEHHIO
Cyna, Henb3sl paccMaTpuBaTh Kak JaHb TPaJu-
LIMH, TIOCKOJIBKY 3TO SIBISIETCS HEOTHEMIIEMOMN
YaCThIO PEIMTHO3HOTO YOSKICHUS U BXOIUT B
IIPOTUBOPEYHE C IPUHLUIIAMHU CBETCKOIO TOCY-
napctsa [10, c. 40].

Ha nam B3misif1, ykazaHHbIE TPOOJIEMBI aKTy-
anpHBI ¥ st Pecy6nuku Kazaxcran, ocoOeH-
HO B YaCTH HOIIEHUS MYCYJIbMaHCKOIO IJIAaTKa,
U BO3MOXKHO B Onrpkaiiiiiee BpeMsi OHU CTaHyT
MIPEIMETOM PACCMOTPEHUSI B HOBOM OpraHe
KOHCTUTYLIUOHHOTO KOHTPOJISI.

B npakTuke KOHCTUTYIIMOHHBIX CY/I0B TaK/Ke
BCTPEUAIOTCS JIeJ1a, CBSI3aHHbIE C IPaBOMEPHO-
CTBIO KOHTPOJISL CO CTOPOHBI IPABOOXPAHUTEIb-
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HBIX OpraHoB 3a COJEp)KaHHEeM Telle(hOHHBIX
MEPEeroBOPOB, MHBIX KOH(UIECHIHAIBHBIX CO-
oO01IeHuil.

Cpenyu MHOTOYMCIIEHHBIX NMPUMEPOB, H3J10-
JKEHHBIX B Hay4HbIX nyonukanumsx [11], pac-
CMOTpUM IIpaBoBble mo3uuuu KoHcTuTynu-
OHHOTO cyja Yexuu, KOTOPBIN, U3ydas HOPMBbI
VIIK, 3akpersiomue npaBo Ha MpoCIynBa-
HUE, yKa3aj, 4TO «pPEe3yJbTaThl NPOCIyIINBa-
HUS TesIe(DOHHBIX IEPErOBOPOB OOBUHAEMOTO U
aJiBOKATa, IPOU3BEJCHHOIO 10 NPUKa3y CyAbU
B PaMKax 3aKOHa, JE€MCTBOBABILIETO HA TOT MO-
MEHT, HE MOT'YT ObITh IPU3HAHBI IOITYCTUMBIMU
IIPY PacCCMOTPEHMHU Jie€lla B Cyl€ IIOCIIE BCTy-
IJIEHUs B cuily HOBOM KoHcTuTyuu u Yromnos-
HO-ITPOLIECCYAJIBHOTO KOJIEKCa.

[TpaxTHKa MOKa3bIBAET, UTO 3aIIUTAa KOHCTU-
TYLIMOHHBIX MpaB U CBOOOJ JTUYHOCTU MOXKET
IIPOSIBIIATHCS U IIPU B MOPSJKE MOCIEAYIOIIEr0
KOHTpPOJIS. SIpKHii IpEeLeAeHT B 9TOM HallpaBJle-
HUM ObUT 3aMKCUPOBaH B pakTuke KoHcTuty-
monHoro TpuGynana ITonsmm. B 3T0it ctpane
00BEKTOM MPOBEPKH HAa KOHCTUTYLHOHHOCTH
cran npuHATeld B Mapte 2007 roma Ceiimom
3akoH «O drocTpauum», IpeaycMaTpuBaro-
IIUH JIMIIEHUE JIbIOT U MEHCUOHHOIro obecrie-
YEHUsI BCEX Tpa)</laH IMOJIbCKON pecIyONuKH,
KOTOpBIE B TOJIbI COLIMANIM3MA COTPYIHUYAIHN CO
cayx0amu Oe3omacHOCTH. KOHCTUTYIIMOHHBIH
TpuOyHaJI, U3yYUB Marepuaibl Aeja, U 0COo3-
HaBas IOJINTUYECKUE U MOPAIBHO-ITUYECKUE
MIOCJIEZICTBHS 3aKOHA IPU3HAJ €r0 NPOTUBOPE-
gamuM KOHCTUTYIIMM M OCHOBHBIM IIpaBaM U
cBOOOZAM JIMYHOCTH, 3aKpeIyIeHHbIX BO Bce-
oO1el nexapaluu npas yenoneka [12].

Konctutynnonnsiii cyn Benrpum mo ana-
JIOTUYHOMY JIeJly KOHCTAaTUpOBaj, 4YTO 3TOT
BOIPOC MOXET OBITh pa3pelieH TOJbKO IpHU
pPacCEKpeYnBaHUM MAaTEPUAJIOB IPEKHUX Ce-
KpeTHBIX ciyx0. [ pu¢ cekperHocTH, ycTaHOB-
JICHHBII TOJUTUYECKON NOJULIUEH MPEKHEro
peKHMMa, HE MOXKET OrpaHM4YMBaTh MPABO HA
UH(POPMAIIUIO TEX JIUI, KOTOPHIX 3aTParuBaroT
»TH Marepuaisl. Kpome Toro, B perieHnu 0110
MOJJYEPKHYTO, YTO «CBEJAEHUS O rOCYJapCTBEH-
HBIX JOJDKHOCTHBIX JIMIAX, 3aHUMAaBILIUXCA JIe-
ATEIbHOCTHIO, MPOTHUBOpEYAIle NpUHIIUIIAM
IIPaBOBOT0 TOCyaapcTBa, sBisieTcss WHpoOpMa-
[MeH, MPEeACTABISAIONEH OOIIeCTBEHHBIN WH-
TEpeC, U €€ pasIalleHHEe HE MPOTUBOPEUUT
IIPOBO3IVIAILIEHHOMY IIpaBy Ha HEIPUKOCHOBEH-
HOCTb JIMYHOMU Ku3HW» [13].

B KoHTeKcTe 3aluThl IpaB YEIOBEKA OCO-
Oyl0 aKTyaJbHOCTb MPEACTABISIOT BOIPOCHI,
CBSI3aHHBIE C 3AIIUTON HH()OPMAIIMOHHBIX TIPaB
rpaxIaH, U TPEKIC BCETO «IIpaBO Ha 3a0Be-
HUE», WIN «IPaBO ObITh 3a0bITHIM B MHTEPHE-

Te». DTO MpaBo penieHnemM EBponerickoro cyna
0 TIpaBaM ueJoBeKa ObUIO MPU3HAHO Ba)KHEM-
LIUM JIMYHBIM ITPaBOM uesioBeka [14].

CeromHsi BO MHOTHX 3apyO€XHBIX CTpaHax
MPUHSATHI 32KOHBI, KOTOPbIE 00S3bIBAET MOMCKO-
BbIE CHCTEMBI YJAJISITh CCbUIKH C HEXKEJaTellb-
HOW MH(OpMAIUeH, 3aTparuBaoNIeil mpaBa u
cB0OONbI TpaxkaaH. [IpumeuarenbHo, 4TO JaH-
Has mpoOiema oOcyxknaercs U B Kaszaxcrane,
U HE UCKJIIOYEHO, YTO Omkaiiiiee Bpems aHa-
JIOTUYHBIN 3aKOH MOKET OBITh MPUHSAT U Ka3ax-
cranckuM [lapmameHToM.

[IpuMeuarenbHO TakXe, 4TO B MPAKTHUKE
KOHCTUTYLIUOHHBIX CYJAOB paccMaTpUBaIUCh
Jiena 0 3aluTe MEIUIMHCKOM nHpopManuu u
BOTIPOCHI COOCTBEHHOCTH, TMEHCHOHHOTO 00e-
CIICUEHUS U 3alllUThI MpaB MOTpeOUTENeH, KOH-
¢duckanuy UMyIIECTBa U KOHCTUTYLIHOHHOCTH
mTpadoB, ¥ MHOTUE JIPYTHE BOIPOCHI, aHATH3
KOTOPBIX JIaH B IopuinuecKkoit mureparype [15].

PaccmarpuBass KOHCTUTYLHMOHHBIE >Kajo-
Obl KOHCTUTYIIMOHHBIE CYIIbI BBICTYHAIOT IMPO-
BOJIHMKAaMU HJIeW MPaBOBOrO TOCYAAPCTBA,
HOPMATUBHbBIE PEILICHUS KOTOPBIX OKA3bIBAIOT
3aMETHOE BIIMSHUE Ha IPOLECC BHEAPEHUs
KOHCTUTYIIMOHHBIX MIPUHIIAIIOB B cpepy coru-
aJIbHO-KOHOMUYECKUX U MOJUTHYECKUX OTHO-
LIECHU.

3akJiiroueHue

Taxum 06pa3oMm, GpparMeHTapHO MPHUBEACH-
HbIE IPUMEPHI U3 MPAKTUKU KOHCTUTYIUOHHBIX
Cy/IOB IO BONpPOCaM 3alllUThl MpaB M CBOOOI
rpa)x/IaH MO3BOJSIOT C(HOPMYIUPOBATH BBIBOI
0 TOM, YTO CETOJHS MPAKTHYECKH Bce Chepbl
YEJIOBEYECKOM JKU3HU, HYK/IAIOTCS B UHCTUTY-
T€ KOHCTUTYLIUOHHOTO KOHTPOJIA.

3ammTa KOHCTUTYIIMOHHBIX TIPaB U CBOOOJ
JUYHOCTH B PaMKax MHCTUTYTa KOHCTUTYITMOH-
HOTO CyIONPOU3BOACTBA ABJISIETCS CYIIECTBEH-
HOM MpaBOBOM TapaHTUEW BOCCTAHOBIICHUS
CIPaBEIMBOCTU U COOMIONEHUS PEeKUMa KOH-
CTUTYLIMOHHOM 3aKOHHOCTH BO B3aUMOOTHOILIE-
HUSAX MEXAY JUYHOCTHIO U TOCYAapCTBOM.

[IpaBoBbIE O3UIIMN KOHCTUTYLIUOHHBIX CY-
JIOB UMEIOT CYIIECTBEHHOE 3HAYCHHUE HE TOJIBKO
JUISL YSICHEHUSI FOPUINYECKON MPUPOJIbI UHCTH-
TyTa IIpaB YeJIO0BEKa, HO U MPEACTABIISIIOT COOOM
MIPaKTUYECKUN HMHTEpeC UIsl BCEH INPaBOBOM
CHUCTeMBI rocynapcTsa. Vcxonst u3 cka3aHHOro,
3amauya Konctutynuuonnoro cyna PecrnyOmuku
Kazaxctan BuauTcs B €ro criocoOHOCTH ObITh
HE3aBUCHMBIM M OECIPUCTPACTHBIM apOUTPOM
B CIIOpaxX MEK/y rOCY1apCTBOM M JINYHOCTBIO.
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