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MECTO U POJIb MEXAYHAPOIHOI'O
I'PA’KJIAHCKOI'O ITPOLHECCYAJIBHOI'O ITPABA
B CUCTEME 3AKOHOJATEJIBCTBA

AbdapaxmanoBa JiabMmupa CepukkeJabIueBHA
Kanouoam ropuduueckux nayk, cmapuiuil npenodasamenv Kageopwvl
MeAHCOYHAPOOHO20 NPAsa (axyibmema MerHcOyYHAPOOHBIX OMHOULEHULL
Kaszaxckoeo nayuonanvnoeo ynusepcumema umenu ano-Papabu (KasHY),
Pecnyonuxa Kasaxcman, e. Anmamot. powerlaw2017@yandex.kz

Knroueswvie cnosa: mexcoynapoousiii 2parcoancKull npoyecc u npoyeccyaibHoe npaso, cucmema
npasa, cucmema 3aKkOHO0amenbCmaa, MeXcOyHapooOHoe NPaso; MexcoyHapooHoe Yacmuoe npaso.

Annomayusn. Ha coepemennom smane, 6 c653u ¢ Npoyeccamu unmezpayuu u 2100amuzayuu, npo-
UCXOOAWUMU 8 COBPEMEHHOM MUpe, NPOUCXOOUM CONUNCEHUE 3AKOHOO0AMEeNbCMEAd 20CY0apcme, KakK 8
cghepe yacmHuuvIX NPABoBbIX OMHOUWEHUL, MAK U 8 Cihepe 2patcOancKo2o npoyecca, NO3MOMY 603HUKA-
em npobdiema, Ho8blX OMHOULEHUTL, POHCOAIOUUXCA 8 OOLACIU 2PAHCOAHCKO20 NPoYeccd, OMHOULeHUL
¢ HanuyueM UHOCMPAHHO20 dNIeMeHMA, HaX00AWUXCA HA 2PAHUYe ¢ HAYUOHATbHLIMU OMHOUEHUAMU,
U 8 MO Jice 8pems, Ha Nepablll 832150, NPOHUKATOWUX & Chepy MeHCOYHAPOOHO20 YaACMHO20 NPAsd.

Paccmompensi 6onpocuvl pasepanuienus maxkux 63auMOCEa3aHHbIX NOHAMUL KAK cucmema npa-
6a U cucmema 3aKOHOOAMENbCMBA, 20€ NOO CUCEMOU 3aKOHOOAMENbCMEA Mbl PACCMAMpUdaem
BHEULHION0 (hOPMY €20 8bIpadCeHUs, A UMEHHO. CIMPOeHUe UCTNOYHUKO8 Npasa, CMpyKmypy u cmpoe-
HUe 3aKOHO0AmMenbCmed, Komopbule U CMaHo8amcs OOHUM U3 (hakmopos popmMupo8aHusi HO020 Ha-
npasieHus 6 cucmeme 3aKOHOOamenbecmed. Taxk e HAMU PACCMOMPeEnbl 8ONPOCHl NOCEAUeHHbLE
onpeoeneHur0 NOHAMUSL U MeCma MenCOYHAPOOHO20 PANHCOAHCKO-NPOYECCYaIbHO20 NPA8a 8 cucme-
Me 3aKoHoO0amenbcmad.

IIpoananuzuposeansl paziuunsie N0OX00bl KA3AXCMAHCKUX U POCCULICKUX U UHOCPAHHBIX A8MO-
P08 No 60NpoCy onpeoenenus Mecma poiu U 3HaA4eHUsi MeHCOYHAPOOHO20 ePAHCOAHCKO20 NPOYeccy-
anbHO20 Npasa 8 cucmeme 3aKkoHoOamenbcmea. B uacmmocmu, paccmampugaromes mouxku 3penus
PA3MUYHBIX ABMOPO8 HA BO3MONCHOCHL OMHECEHUU MENCOYHAPOOHO20 2PANCOAHCKO20 NPOYeccy-
AbHO20 NPABA K 4acmu 2parcoOancKo20 npoyeccyailbHo20 3aKOH00aAmenbCmad, 1Ub0 803MOHCHOCHIb
NPUYUCTIEHUS. €20 HOPM K chepe Oeticmaust MelcOyHapoOHO20 Npasa.

Buisignena u obocnosana 63aumocenzv mexcoy pazeumuem HOpM 8 cghepe MeHcOYHApPOOHO20
2PadAHCOAHCKO20 NPOYECCYAIbHO20 NPABA U PA36UMUEM HOBOU OMPACTU — MEXCOYHAPOOHOE 2PAAHCOAH-
cKoe npoyeccyanrbHoe npaso.

Ha ocHnoge nposedennozo ucciedosanuss agmopom npeonazaemcs npogecmu bonee 0emanbHoe
uzyueHue HOpm MeXcOYHapOOHO20 ePANCOAHCKO20 NPOYECCYAIbHO20 NPAsd, 8 paKypce pa3eumus Ho-
80U OMPACIU — MEHCOYHAPOOHOE 2PANCOAHCKOE NPOYECCyalbHOe NPABo.

XAJIBIKAPAJIBIK ASAMATTBIK
MPOLIECTIK KYKBIKTBIH 3AHHAMA
"KYWUECTHJET'T OPHBI MEH PO.II

dabmupa CepikkeaaiKbI3bl AJApaXMaHOBA
On-Papabu ameinoasvl Kazax yammulk yHugepcumeminiy
(Ka3¥Y) xanvikapanvix kameinacmap axyiomeminiy
Xanvlkapanvik KyKuix kageopacwl, Kazaxcman Pecnyonuxacol,
Anmamul K. (powerlaw2017@yandex.kz)

Tyiiin co30ep: XanvlKapanivlk azamammoli ic HCYPeizy HcoHe iC HCYP2i3y KYKblebl, KYKbIK HCY -
eci; 3 ocyiieci; XanvlKapaiblk KYKblK, XAIbIKAPANblK HceKe KYKbiK.

Annomauyusn. Kazipei kezenyoe Kazipei anemoe oonvin scamxarn Mumeepayus sHcane sxrcahanoamy
npoyecmepine 6AUIAHLICMbL JiceKe KYKbIKMbIK KAMbIHACMAP CANACLIHOA Od, A3aMAammbslk Npoyecc
CanacvlHoa 0a memaekemmepoiy 3aHHAMALAPbL HCAKLIHOACAOBL, COHObIKMAH NPoOIeMa myblHOAObl,
aA3amammuoli NPOYECC CalaAcbiHOA MYbIHOAUMBIH JHCAHA KAMBIHACIAD, WeKapaod OPHALACKAH uie-
menoix snemeHmmiy OOIYbIMeH KamblHACMap. YaimmblK, KAMbIHACMAp, COHbIMeH Oipee, 0ip KapasaH-
0a, dicexe Xanvlkapanvlk KYKblK CAlACbIHA eHeOl.

Kyxuix orcyiieci scane 3annama scyiieci cusakmol o3apa OAUIAHbICIbL YebIMOApObl AXNCHIPANy
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Xaﬂbll(;apaﬂbllﬂ KYKbIK JCoHE CAlbICMBIPMAIbL KYKBIKIMANY 11 iiiiiiiiizzoozzriiaiin

Macenenepi Kapacmuipuliaobl, OHOA 3aHHAMA JHCytieci OotbiHua 0i3 oubl OLNOIPYOiH ColpmKbL Gop-
MAcCblH KApacmulpamuls, aman aumKanoad. KyKblk KO30epiHil KYpPblibiMbl, 3aHHAMA KYPblLIbIMbL MEH
KYPbLIbIMbL, ONAP 3AKHAMA JICYUeciHOe JHCana Dazeimmol KAnbinmacmulpy Gakmopiapblibiy Oipine
atinanaovl. Conoaui-ax, 0i3 XanblKapaiblk azamammslx ic HCypei3y KYKbleblHblY 3aHHAMATIbIK JHCYlie-
0e myciniei MeH OPHbIH AHLIKMAY2A APHANRAH Macenenepoi Kapacmulpoblk.

Byn maxanaoa xaneikapanvlk azamammulx ic #Cypei3y KYKbleblHbIY 3aHHAMA HCyleciHoe2i OpHbl
MeH MYCIHI2IH AHbIKMAYea apHAIEaH Maceneiep Kapacmulpbli2aH.

Kaszaxcmanowix scone Peceilnix scane wemendik asmoprapoblyy Xanvikapansiy asamammelx ic
JHCYP2I3Y KYKbIZbIHbLY 3AHHAMA HCYUECIHOC] PO MeH MAHbI30bLIbIZbIH. AHbIKMAY OOlbIHWA JpmYp-
i macindepi manoanadel. Aman aimganoa, apmypii agmopiapobiy XaielKapaivlk azamammolx ic
AHCYP2I3Y KYKbIRbIH A3AMAMMbIK iC HCYP2i3y 3aHHAMACLIHLIY Oip OomiciHe HcamKbl3y MYMKIHOI2I He-
Mece OHbIH HOPMANAPLIH XANbIKAPATILIK KYKLIKMbIH KOIOAHBLLY CANACLIHA HCAMKBIZY MYMKIHOI2I my-
Panvl KO3KApAcmapsvl Kapacmulpuliaobl.

JKypeizineen 3epmmey He2izinoe agmop XanivlKapanivlk a3aMammulk ic HCYypei3y KYKbleblHblY HOP-
Manapvin, HCana CAIaHbIY 0aMy MYPEbICbIHaH — XaANblKapanivlk a3amMammylk ic JHCYyp2i3y KYKbl2blH
eaorceti-mezoicelli 3epmmeyoi YCblHAObL.

THE PLACE AND ROLE
OF INTERNATIONAL CIVIL PROCEDURE
LAW IN THE LEGAL SYSTEM

Abdrakhmanova Elmira Serikkeldievna
Department of international law, faculty

of international relations, al-Farabi Kazakh national
University (KazNU), Republic of Kazakhstan,

Almaty. (powerlaw2017@yandex.kz)

Keywords: International civil procedure and procedural law, System of law, Legislative system,
International law; Private international law.

Abstract. At the present stage, in connection with the processes of integration and globalization
taking place in today s world, there is a convergence of laws of the States in the sphere of private legal
relations in the sphere of civil procedure, therefore, a problem arises, a new relationship is born in
the sphere of civil process, the presence of foreign elements, located on the border with the national
relationship, and at the same time, at first glance, penetrating into the sphere of private international
law.

The questions of differentiation of such interlinked concepts as the system of law and legislation
system, where the system of law we consider the external form of its expression, namely: the structure of
sources of law structure and the structure of the legislation which are one of the factors in the formation
of a new direction in the legislation system. We also discussed issues related to the definition of the
concept and place of international civil procedure law in the legal system.

Various approaches of Kazakh, Russian and foreign authors on the issue of determining the place of
the role and significance of international civil procedure law in the system of legislation are analyzed.
In particular, we consider the views of various authors on the possibility of attributing international
civil procedure law to a part of civil procedure legislation, or the possibility of classifying its norms
within the scope of international law. The relationship between the development of norms in the field of
international civil procedure law and the development of a new branch — international civil procedure
law is revealed and justified.

Based on the research, the author proposes to conduct a more detailed study of the norms of
international civil procedure law, in the perspective of the development of a new branch — international
civil procedure law.

Ha coBpemeHnHoOM 3Tarie, B CBSI3U € Mpoliecca-
MU [100aIu3aluy U MHTETPaLUU, IPOUCXOASIIHU-
MU B MUPE, PacTET KOJIMUECTBO YaCTHO-TIPABOBBIX
B3aMMOOTHOIICHUI, a 3TO 3HAYUT, YTO TpeOyeTCs
YpEerylIUpOBaHUE CBSI3aHHBIX C HUMHU HE TOJIBKO
YaCTHBIX IPABOOTHOIIEHUN C MHOCTPAHHBIM dJie-
MEHTOM, HO M CIIOPOB, KOTOpPbIE MOTYT CIIPOBO-
LMPOBaTh IaHHBIE TPABOOTHOLIEHHUSI, YTO JI€TAeT
aKTyaJIbHBIM IpoliecCcyallbHbIe BOMPOCHL. Tak Kak

OTHOILIEHUSI, paccMaTpuBacMble HAMH, HMEIOT
WHOCTPAHHBIM 3JIEMEHT, TO aKTyaJbHBIMU CTa-
HOBSITCSI IMEHHO MEXIyHapOIHbIE IPAXKIAHCKUE
nporueccyanbHble MpaBooTHOLIEHHs. CII0)KHOCTh
pelleHrs JaHHOTO Bompoca oOyciaBIHMBaeTCs,
€ro HeI0CTAaTOYHOM M3yUYEeHHOCThIO B COBPEMEH-
HOM Hayke KazaxcTaHa M MHEPTHOCTHIO IMPaBO-
MIPUMEHUTETFHON TPAaKTUKA Kak B PecmyOmmke
Kazaxcran, Tak 1 BO MHOTHX JpYyrux 3apyOex-
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HBIX rOCyapcTBax. Bropoi Npu4nHOH, CII0KHO-
CTU PELICHUS BOIIPOCOB U IPUMEHEHHs HOPM B
CUCTEME MEXKIYHApPOAHOIO TPa)KAAHCKOIO IpO-
LIECCYaIbHOTO IIPaBa, SIBJISETCSA OTCYTCTBUE €1U-
HOTO KOIU(MUIIMPOBAHHOTO aKTa Ha TEPPUTOPUU
MHOI'MX COBPEMEHHBIX TocynapcTs. Tak B Peciry-
omuke Kazaxcran, B Poccuiickoii denepanuu u
B KbIpreI3ctane HOpMbI MEXIYHAPOJHOTO TPaX-
JAHCKOTO Tpolecca pa3opocansl MO pa3IudHbIM
OTpaciisiM TpaBa, TMO0 HAXOAATCS Ha CTHIKE ITUX
orpacieid u cucrem. Takum oOpaszoMm, ompese-
JeHue mecrta MeXayHapOoIHOIO I'pakIaHCKOro
IIpoLIECCa B CUCTEME 3aKOHOJATEINIbCTBA, SBJISET-
Cs1 BAKHBIM U aKTYaJIbHBIM BOIIPOCOM JUJIsI COBpE-
MEHHOU HayKHM MEKIyHapOAHOIO I'PAa’KJaHCKOIO
nporeccyanpHoro npasa. Heo6xonumo nepBoHa-
YaJabHO U3YUYUTh MEKyHAPOAHBINA IPAKIAHCKUI
MIPOLIECC KAK JEATEIBHOCTD — YPEryJIUPOBAHHYIO
HOpMoO# mnpaBa. MiMenHo kak mpouecc. Mnm kax
OTMEYAET M3BECTHBIA KAa3aXCTAHCKUU YUEHBIN
M.K. CyneliMeHOB, KaK JESATEIBHOCTh ypEryJu-
POBaHHYIO CUCTEMOM 3aKOHOJATENIbCTBA. B naH-
HOW cepe mmerorcst Tpyasl OcaBemok EneHbl
AnekceeBHbl, CaeHko AHHBI BrnaauMHupoBHBI,
JAPYTUX aBTOPOB, HO 10 HAIIEMY MHEHHUIO UMEHHO
BOIIPOC O MECTE MEXKAYHAPOJHOIO I'PaKIaHCKO-
IO IpoLecca B CUCTEME 3aKOHOAATENIbCTBA SBJIS-
€TCs HE I0CTAaTOYHO U3YUYEHHBIM U IIPEACTABIISAECT
JUI HaC JAOCTaTOYHO OOJNBIION MHTEepec Ul ero
JAJIbHENIIETO U3YyYEHHUS.

Hamu paccMoTpeHbl B3Il YYEHBIX Ha
npobieMy omnpeneneHus Mmecta MexayHapoJHO-
IO TpaXkAaHCKOIO IIpoLecca B CUCTEME 3aKOHO/a-
TEJIbCTBA, KAK B HALIMOHAJIBHOM IIpaBe, TaK U B
MEKyHApOJIHOM YaCTHOM IIpaBe.

Ha ocHoBe nMeromuxcst Teopuii paccMoTpe-
HBbI MPOOJIEMBI W TIPOBEJEH aHalu3 MpaKTHye-
CKHMX U TEOPETHYECKUX BOIPOCOB, KACAIOLIUXCS
OIPENEICHUS MECTAa MEKYHAPOIHOIO I'PaXKJaH-
CKOI0 IIpoliecca B CHUCTEME 3aKOHOIATENIbCTBA
Pecny6nmuku Kazaxcran. Ocy1iecTBieHo mpoBe-
JICHUE OLICHKU KOMIIJIEKCa HOPM MEXIYHapol-
HOI'O TPa)KIAHCKOIO MPOLECCYalbHOIO IIpaBa B
cucreMe 3akoHozaarenbcTBa PecryOnuku Kazax-
CTaH.

B cBs3u ¢ yem, Hamu CcTaBUTCA 3a4a4a:

- paccMoTpeTh MpoOJIeMHbIE TEOPUU U OC-
HOBHBIE PE3yNbTaThl MPAKTUKH, B chepe Mexay-
HapOJHOI0 I'PAKIAHCKOIO NPOLIECCa, U BBIIBUTH
MECTO U 3HAYEHHE JAHHBIX U3BICKAaHUU JJIs pac-
CMaTpUBAEMOM HaMU TPOOIEMBL;

- U3Y4YUTb U JaTh OLEHKY IOJOXKCHUIO MEX-
JYHApOJHOIO TPa)XXJAaHCKOIo IIpolecca B CH-
CTEME pPa3BUBAIOLIEIOCs 3aKOHOHATENIbCTBA HA
puMepe TaKuX rocyaapcets kak Pecmyonuka Ka-
3axcraH, Poccuiickas ®enepanust u PecryOmmka
KsIpreiscran;

- JlaTb OLICHKY COBPEMEHHOIO IOJIOKECHUS
IPAXKJIAHCKOTO MPOLECCYAIbHOIO 3aKOHOAATEb-
ctBa B PecniyOnuke Kazaxctan u B MeKIyHapo/-
HOM IIPaBE;

- 1aTh XapaKTEPUCTHUKY U OLIEHKY BOIIPOCaM,
M3y4aeMbIM IIPH ONPEJEIIEHUN MECTa MEXAyHa-
POIHOTO IPa’KJAaHCKOIO MpoLEecca B CUCTEME 3a-
KOHOJIaTEJIbCTBA, U PACCMOTPETh BO3MOYKHOCTh
HaJu4uusg y MEXAYHapOIHOIO TIPaKAaHCKOTO
IpoLecca CaMOCTOATEIbHOW HUIIM B CUCTEME
3aKOHOJIATEIbCTBA, JINOO COITIACUTHCS C MHEHU-
€M O TOM, YTO MEXIYHAapOAHBIN I'pa)KIaHCKHUU
IIPOLECC SBISETCS YacThIO IPaKJAaHCKOIO IpoO-
LIECCYaIbHOTO 3aKOHOATENIbCTBA, JINOO YaCThIO
3aKOHOZATEIbCTBA MEXKAYHAPOAHOTIO MPaBa.

B pabote Hajn cTarbeil HCIIONB30BaH OMBIT U
NPAaKTUKA IOPUIUYECKOW HAyKH: MeToJbl 0000-
IeHUs1, HAOIIOICHNs, CPAaBHEHHUSI, OIIMCAHUS HC-
CJIEZlyeMOro Marepuaa; oOleHayYHbIe METO/IbI
B BUJIE UCIIOJIb30BAHUS TUAJIEKTUYECKOTO ITOIXO0-
Jla MyTEM aHaJIM3a U CUHTE3a UCCIIEyeMOro Ma-
Tepuaa, nepexojaa or aOCTPaKTHOTO K KOHKpPET-
HOMY, OT KOHKPETHOTO K aOCTPaKTHOMY, a TaKKe
JIOTUYECKUN METOJ MCCIENOBAaHUSA H3y4aeMOu
POOIEMaTHKH.

Ha npotrskeHMM MHOTHX JIET OTHOLIEHHS B
chepe MeXIyHApOAHOTO TI'PAXKAAHCKOTO Mpo-
Hecca NPUYUCISIIM K cdepe MeXayHapoIHO-
IO 4YacTHOIO IpaBa, a TaKXKe IO Apyrol Bep-
CUM paccMaTpUBaJIM KaK 4acTb HALMOHAIBHOIO
I'PaXAaHCKOTO IPOLIECCYaIbHOTO TpaBa. ABTOP
M3y4aeT BOIPOC MOA YITIOM OTHECEHHUS MEXIy-
HapOJHOIO TPaXkJaHCKOIO  IPOLECCYaIbHOTO
IIpaBa K CaMOCTOATEIbHON OTpaciii IpaBa U 3a-
KOHOJIaTEJIbCTBA.

Haneemcs, uto nanHast cratbs OyJeT UMETh
TEOPETUYECKOE U NPAKTUYECKOE 3HAUYEHUE JUIS
JAJIbHENIIET0 HUCCIEAOBAaHUs JJaHHOW TeMaTu-
k. IlpakTnueckoe 3HaueHHE HCCIENOBAHUS,
Ja€T BO3MOXHOCTH MCIOJIb30BATh IOJY4YEHHbIE
pe3yabTaThl MpU JajdbHEWIIEM H3YyYEHUH Kypca
MEXIYHapOIHOE TPakIaHCKOE MPOLECCYaIbHOE
IIpaBo.

BriOpannas Hamu npoOiema, MoCBsILEeHHAs
«Mecty 1 ponu MexayHapoAHOIo IpaXaaHCKo-
ro MpOLECCYalIbHOIO MpaBa B CHUCTEME 3aKOHO-
JIaTeNIbCTBaY, HE ObliIa OOLIMPHO MCCIIEeI0BaHA B
HayuHoU jureparype. [1o BeIOpaHHOM TemaTuke
€CTb CXOXKHE UCCIIEJOBAHUS TAKUX aBTOPOB Kak
E.A. Ocasemok «Onpenenenue mecrta MI'TI B
cucreme Poccuiickoro mpasa», W.B. Jlpo0ss3-
knHa «OCOOEHHOCTH PacCMOTPEHHsI JIeNl ¢ UHO-
CTPAaHHBIM 3JIEMEHTOM», IJI€¢ Ha3BaHHbIE HAMH
aBTOPBl M3y4YalOT TEOPETUYECKUE M TNpPaKTHUYeE-
CKHE€ BOIIPOCHI, CTAHOBJIEHMs Pa3IM4YHBIX IOA-
XOZIOB, IIPU M3Yy4YE€HUU MeXIAyHapOAHOIO Ipax-
naHckoro npouecca u npasa. H.}O. Epneinesa,
WU.B. Terbman-IlaBnoBa, A.C. Kacarkuna,
M. A. ®unatoBa U JIp. 1alOT ONPEAEICHUE MEXK-
JYHapOIHOIO TPakIaHCKOTO IIpoLecca, paccMa-
TPUBAIOT OOIIKME BOMPOCHI MEXAYHAPOIHOIO
IPaXXAaHCKOTO IPOLIECCYAIIbHOTO IpaBa, TAKUE
KaK: CTaHOBJICHHE MOHATHS, pa3BUTHE U (POpPMU-
pOBaHUE HCTOUYHUKOBOWM 0a3bl, OCOOEHHOCTH U
nporecc (GOpMUPOBAHUS MPUHIMIIOB MEXTyHa-
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POIIHOTO I'Pa’KJaHCKOTO MPOLIECCyalbHOTO MpaBa,
a TaK)Ke PacCMaTPHUBAIOT M U3y4YaloT MPOOIEeMbI
Y BUJIbl IOPUCIUKIIMU B MEXKIYHAPOIAHOM TIPaXK-
naHckoM mpomnecce. B PecnyOnmke Kazaxcran
JTAHHOMY BOIIPOCY MOCBSITUJ ONPEIEICHHbIE MO-
MeHTbl M.K. CyneiiMeHOB, B 4aCTHOCTU UM M3-
JaH y4eOHUK — MEXKIYHapOIHBIN TPpaKIaHCKUN
nporecc. Cpeau MHOCTPAHHBIX aBTOPOB MOXKHO
BbIeNUTH: M Bonbda, K, Jlomunreca, [lak X.

Cucrema npaBa ¥ CUCTEMA 3aKOHO/1aTEIbCTBA
JIBE€ TOBOJILHO CaMOCTOSATEbHbIE, HO U B3aUMOC-
BsI3aHHbIE Kareropuu. [laroiirue xapakTepucTuky
U SIBJIIOIIMECS] CTPYKTYPHBIMH 3JI€MEHTAMU Ta-
KOU KaTeropuu — Kak «IpaBoy.

[Ipu sTOoM, eciam mox CUCTEMOU MpaBa Mbl
MMOHMMAeM BHYTPEHHIOIO CTPYKTYypy IIpaBa, TO
MOJ CUCTEMOM 3aKOHOJATEhCTBA Mbl ITOHHUMA-
€M — BHEIIHIOI (JOpMY ero BBIpaKEHUS, 2 UMEH-
HO: CTPOEHHME HMCTOYHMKOB IpaBa, CTPYKTYpy M
CTpPOEHHE 3aKoHOJaTeNnbCcTBa. CHUCTEMa 3aKOHO-
JaTenbcTBa — 3TO (hopMa CyliecTBOBaHUS Tpa-
BOBOU HOPMBI, MPEACTaBIsIONIas cOO0H 1eIocT-
HYIO KapTHHY CYLIECTBOBAHUSI 3aKOHO/1aTEIbCTBA
B €r0 B3aUMOCBS3M U B3anMMO3aBUCUMOCTH. Kak
ormedaeT A.B. [010BU3UH «3aKOHOAATEIHCTBO
MpecTaBiIsieT codoli GopMmy mMpaBa U MOITOMY
HE MOXET CYILIeCTBOBAaTb CAMOCTOSTENIbHO, B OT-
PBIBE OT CBOETO COAEPKaHUS, KaK U COIEpKAHUE
6e3 Gpopmb» [ 1, c. 81-84]. Kak numet Mopo3oBa
JLA., «Iloxg cucTeMoli 3aKOHOJATENLCTBA TTOHU-
MaeTcsl COBOKYNHOCTh HOPMATUBHBIX MPABOBBIX
aKTOB, B KOTOPBIX OOBEKTUBUPYIOTCS COIEpIKa-
TEJIbHbIE U CTPYKTYPHBIE XapaKTEPUCTUKHU Mpa-
Ba. Haue roBops, 3aKOHOJATENBCTBO CIIYXKHUT
BHEIIHEe ¢opMoii BbIpakeHUs TpaBa» [2, c.
204]. B cBa3u ¢ yem M.K. CyneiimeHOB oTMe4a-
et, uto: «lIpu 3TOM, €cTecTBEeHHO, MepBOE, UYTO
MPUXOIUT HA YM, - 3TO TO, YTO MEKTyHAPOIHbBIN
TPpaKJIAHCKHUI Mpolecc ABISETCS COCTaBHOM ua-
CTBIO TPaXJAHCKOIO IMPOIECCYaIbHOTO IpaBa.
HexkoTopsie aBTOpBI Ha 3TOM M OCTaHABIMBAIOT-
cs» [3], HO 117151 HAC 0COOEHHO BasKHO OMPEACTUTh
KaKO€ MECTO B CUCTEME 3aKOHOAATENIbCTBA 3aHU-
MaeT MexayHapoIHOe IPaKIaHCKOE MPOoLecCy-
aJbHOE MPABO, MMOATOMY, Mbl IPUBOIUM MHEHHUE
Ocagenmok E.A.: «pa3nuuHble MOIXOABI K OIpe-
JIEJICHUIO0 MECTa MEXAYHAapOJHOTO TPaXAaHCKO-
ro TpoIlecca B CHCTEMEe POCCUUCKOTO TpaBa 00-
YCIJIOBJIEHBI HE TOJBKO HACIEAHEM OCMBICICHUS
o0IIeTeopeTuyecKkux mpodieM, HO U TeM, YTO
€ro HOPMbI HaXOJATCsSl B Pa3HbIX OTpacisixX Ipa-
Ba: B TPaKJAaHCKO-TIPOIECCyaTbHOM, apOUTpak-
HO-TIPOLIECCYaTbHOM, MEXKIYHAPOIHOM YaCTHOM
mpaBe u T.J., 00jee TOro, HOPMbl MEXIyHAPO/I-
HOT'O TPa)KAaHCKOTo Mpoiecca (Kak OH MOHUMa-
€TCsl HAyKOM MEyHapOAHOIO YacCTHOTO MpaBa)
paccpenoToYEeHBl MO KOAEKCaM 3THUX OTpaciei,
YTO, BO-TIEPBbIX, 3HAYUTEIHHO 3aTPYIHSET UX CU-
CTEMaTH3alllI0, KOMILJIEKCHOE M3Y4YeHHUE, U TeM
0osiee BO3MOXXHOCTh OOBEAMHEHUS B CaMOCTOSI-
TeJbHOE MPaBOBOE 00pa3oBaHMe, T.K. UX KpaiiHe

TPYIHO W3BbATH U3 NaHIAEKTHBIX HCTOYHUKOB U
NeperpynnupoBaTb, a BO-BTOPbIX, MHOTUE yue-
HBIE-IIPEJICTABUTENN pPa3HBIX OTpaciield IIpaBa
CUMTAIOT OJHM U TE€ KE BOIIPOCHI «CBOMMM» U U3-
y4aroT MX CO CBOMCTBEHHBIMH UM «OTPacCIIEBbI-
MI» NOAXOAAMH M B METOJOJIOTUU HCIOJIb3YIOT
pasHble cpenctBa» [4, c. 27]. Ho MexnyHapon-
HBIA Tpa)XIaHCKUI Tpoliecc MOXKET BOUpATh U
abcopOMpOBaTh HOPMBI «HAIIMOHAIBHOTO 3aKO-
HOJATEIbCTBA U MEXKAYHApPOAHBIX JOIOBOPOB,
KOTOPBIE PETYIUPYIOT MEXIyHApOIHbIE IIPOLEC-
CyaJbHbIE OTHOLIEHMSI II0 PACCMOTPEHHIO IOCYy-
JApCTBEHHBIMHM CyJaMH YacTHOIPABOBBIX CIIO-
POB, OCJIO)KHEHHBIX MHOCTPAHHBIM 3JIEMEHTOM»
[S]. OnuH U3 poCCUNCKUX HCClenoBaTeNei mnu-
met: «B obmem KoHTekcTe nmpolieMaTuku clie-
IyeT OTMETHUTh, YTO BONPOCHI MEXAYHAPOIHOTO
IPaXXAaHCKOIO IMpoliecca TPAJULMOHHO paccMa-
TPUBAIOTCS B y4eOHOH aMTepaType IO Tpaxk-
JAHCKOMY IIPOLIECCYaJbHOMY IIpaBy, @ HOPMBI
pEryJIupyIOLIMe JaHHBIE BOIPOCHI 3aKPEIUICHbI
B I'PaXk/IaHCKHX MPOLECCYaIbHBIX KOJEKCAX KaxkK-
noro rocynapctsa.» [6]. Takum 06pazom, Kak MbI
BHUJIUM, U3-3a TOTO, YTO HOPMBI MEXTYHAPOIHOTO
IPaXIaHCKOTO IMPOLECCYalIbHOIO IIpaBa pacibl-
JIEHBI B HAIlMOHAJIIBHOM 3aKOHOJATENICTBE U HE
UMEIOT €AMHOT0 KOAM(DULIMPOBAHHOTO aKTa, MX
MOkHO Haitu B HopMax Koncrutyunn PK, Kon-
ctutyuun P®, rpaxnaHckoM IpoLeccyalbHOM
konexkce PK, rpaxpaHckoMm mpoueccyaJlbHOM
kogekce P®, apOuTpa’kHOM mpolecCcyaTbHOM
kofekce P®D, B 3akoHaX M MOJ3aKOHHBIX aKTaX,
X OTHOCAT K CHUCTEME HALMOHAJIBHOIO IpaX-
JAHCKOTO TPOLIECCYaIbHOTO 3aKOHOJATEIbCTBA.
Bellie MBI mpuBENM OCHOBaHHUSA, 1O KOTOPHIM
HOPMBI MEKIYHAPOJHOTO T'PAKAAHCKOTO IIpo-
LIECCYaJIbHOTO MPaBa, MHOTUE aBTOPBI OTHOCSAT K
CHUCTEME HAI[MOHAJIbHOTO IPa’kJaHCKOIO MpolLieC-
CYaJbHOIO 3aKOHO/IATENbCTBA.

Ilepeiinem K crienyrolen TOUYKe 3peHus, 10
KOTOPOI HOPMBI TPakIaHCKOTO MPOLIECCyaIbHO-
r'O IIPaBa aBTOPbI OTHOCST K CUCTEME HOPM MEX-
nyHapoaHoro yactHoro npasa. O.H. PomanoBa
cuntaer, uyto «lIpenmMeroM MeEXITyHApOIHOIO
IPa)XAaHCKOTO MPOLECCa SBISAETCS IPaXAAHCKOE
(X03siCTBEHHOE) CYIOMPOU3BOACTBO MPH €T0 OC-
JIOKHEHHOCTUMHOCTPaHHBIMJIEMEHTOM» [ 7,C-6].

bonee mmpokoe omnpeneneHue B JIaHHOM
cnyuae paror T.H. Hemaraesa, H.B. IlaBmosa,
WU.B. TIerbman-IlaBnosa, A.C. Kacarkuna,
M.A. ®@unaroBa: «MITI oObenuHsET HOPMBI
MEXyHapOJHOI'0 IIpaBa, IMpOoLECCyabHOIO Mpa-
Ba OTJEJIBHBIX CTPaH U MPELEACHTHYIO IPAKTUKY
MeXIyHapoaHbIX cynoB (EBponeiickoro Cyna mo
npaBam yenoseka, Cyna I[IpaBocymus EC) 2. B
MI'TI umeetcs aBa sneMeHTa: 1) KOMITJIEKC HOPM,
pENIaMEHTUPYIOIUX B3aUMOCBS3b U B3aUMOZACH-
CTBHE IOPUCAUKIIMOHHBIX OPraHOB U3 Pa3HBIX I'0-
CyZlapCTB, pacCMaTpUBAIOIIMX JI€Ja C y4acTHEM
MHOCTPaHHBIX JIMI; 2) KOMIUIEKC HOpPM, pera-
MEHTHUPYIOIUX B3aUMOJAEHCTBUE HALIMOHAIBHBIX
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U MEXAYHapOIHBIX OpraHOB, KOTOpPBIE paccMa-
TPUBAIOT JleJla C yyacTueM (pU3MYEeCKUX U I0pHU-
JMYECKHX JIML U3 pa3HbIX cTpan» [§, c. 13].
M.M. boryciaBCckuil Ha 3TOT CYET IHILIET:
«B pocCUiCKOl TOKTPUHE OTMEYAETCs], 4YTO BHY-
TPUTOCYaPCTBEHHBIE HOPMBI, PENIAMEHTHPYIO-
IIMe MEXIYyHAPOOHBIH TIpaKAAHCKUI Ipolecc,
CJIEyeT OTHOCUTB K OTPACISIM ITPOLECCYATBHOTO
npaBa M apOUTPaKHOTO MPOLECCYaTbHOTO Mpa-
Ba (B.II. 3BexoB), mpu 3TOM yKa3bIBAETCS, UTO
HOPMBI MEXIYHAPOJHOTO TI'PAKIAHCKOTO IIpoO-
ecca MMEKT WHOW NPEIMET peryaupoBaHUs,
4eM HOPMbI MEXIYHapOJHOIO0 YacTHOIO IpaBa:
OHM DETYIMPYIOT HE CaMHM 4YacTHBIE OTHOLIE-
HUS, OCJIO)KHEHHBIE MHOCTPAaHHBIM 3JIEMEHTOM,
a JIeATENbHOCTh CyJa II0 pa3pelleHUuI0 Ipax-
JAHCKUX JI€J, B KOTOPBIX TaKOW 3JEMEHT IpH-
cyrcreyer (I'K. JImurpuesa, H.1. MapsliieBa,
A.T. CeetnanoB)» [9, c. 490]. VI3 uHOCTpaHHBIX
roCyAapCTB MPUMEYATENIbHO MHEHUE MCIIAHCKUX
aBTOpOB, KoTOpble cunTaroT MI'TI yactero MU,
Tak KaKk B HopMbl MI'TI y HUX BKIIFOUEHBI B «€U-
HBI PEKOMEHI0OBaHHBIH COOPHUK HOPMATUBHBIX
aKTOB MEXJyHapOIHOro 4acTHoro mpasa» [10].
IIpumeuaTrensHO B 9TON CBSI3U U MHEHUE HEMELI-
koro yudeHHoro Illaka X. o ToM, «4Y1o Kacaercs
HOPM MEXKAYHapOAHOIO I'Pa)KAaHCKOIo IpoLec-
CyaJbHOIO IIpaBa, TO OHU PENIAMEHTHPYIOT HE
CaMH 4YaCTHbIE OTHOIIEHHUS, OCIIO)KHEHHBIE NHO-
CTPAaHHBIM 2JIEMEHTOM, a JI€ATENBHOCTD Cyza IO
Pa3pelIeHNI0 TPaKIAHCKUX J€JI, BOSHUKAIOIINX
13 IPaBOOTHOILEHUH, B KOTOPBIX IMPUCYTCTBYET
WHOCTpaHHbI aemeHT» [11, c. 10]. ABTOpPSI, ITpH-
HaJIeXkKalllue K CUCTEME IPELENECHTHOrO IIpaBa
(CIIA, Kanana, BennkoOpurtanus, ABCTpaius u
1p.) KaK U psAJl HAIIMX YYEHBIX «IIPUICPKHUBAIOT-
sl TPAAULIMOHHOTO MTOAX0a K MEKYHApOIHOMY
4acCTHOMY IIpaBy, KaK K IpaBy MIPOLECCYATbHOMY.
B takux crpaHax MeXAayHapOAHOE I'PaXAaHCKOE
IIPOLIECCYANIbHOE TPAaBO pPacCcMaTpUBAETCs Kak
4acTh MEXAYHapOAHOI0 YacTHOro npasax [12, c.
26]. Ho Henb3sl MEXIyHApOOHBIA IpaKIaHCKUI
IIPOLIECC CIIENIO OTHOCHUTH TOJIBKO K KaTeropuu
MEXIYHapOJHOIO YaCTHOIO MpaBa, yUYHUThIBasl U
TO, YTO €0 HOPMBI TaK)XXe HaXoIATCs B cepe pe-
T'YJIMPOBAaHUS HAllMOHAJIBHOTO IIpaBa.
Cnenyroniee, MHEHUE KOTOPOE MBI pac-
CMOTpPHUM, [JIACUT O CaMOCTOSATEIBHON CHUCTE-
M€ 3aKOHOJATeNbCTBA, CIOXKMBIIEHCS B cdepe
peryJupoBaHuss HOPMaMH  MEKIYHapOAHOIO
rpaxzaanckoro npouecca. Kak numer, Ocase-
mok A.E.: «Cnenyer 3aMeTUTh, YTO 3TO HE IPO-
CTO HEKasl COBOKYIHOCTb WJIM BHYLIMTEJIbHBIN
Habop HOpPM, a MMEHHO CHCTeMa, CTPOHHOCTh
KOTOPOH MOAYEPKUBAETCS BO3MOKHOCTBIO KJIac-
CHU(UKALMK YKa3aHHBIX HOPM IO Pa3JIUYHBIM
KpUTEPUSAM, YTO B CBOIO OYEPEIb, CIYKUT OC-
HOBOW JUIsl CUCTEMAaTU3allii HOPMAaTHBHBIX aK-
TOB OTpPACId MEXIYHAPOJHOIO T'PaKAAHCKOIO
mpouecca U CTpyKTypUpPOBaHMsI CaMOW OTpaciu
Ha OCHOBe JU(QepeHIraluyd HCTOYHUKOBOM

6a3el» [4, c. 55]. EnuceeB H.I'., Taxxe roBoput
0 HAJIMYUU COBOKYIHOCTH «HOPM, PpErJIaMEH-
TUPYIOUINX OCOOEHHOCTH PAacCMOTPEHUS el C
WHOCTPAHHBIM 3JIEMEHTOM U YCTaHaBIIMBAIOIINX
MOPSIOK Pa30oUpaTenbCTBA U Pa3pEUICHHsSI CYI0M
TPAXKJAHCKUX €Nl ¢ UHOCTPAHHBIM 3JIEMEHTOM,
MMEHYETCS  MEXAYHAPOJIHBIM  T'PaXTaHCKUM
npoieccyanbHbiM npaBom» [13, c. 9-10]. Ta-
KHM 00pa3oM, OJHUM W3 TIOBOJIOB, IPUYUCIICHUS
MEXIYHApOJAHOIO TPa)JIAHCKOTO Mpoleccyalb-
HOTO MpaBa K OTHOCUTEIBHOM CaMOCTOSITENb-
HOCTU B HM3y4aeMOWl HaMHM CHCTEME 3aKOHOJa-
TEJIbCTBA, SBJISECTCS HAJIMYHUE CAMOCTOSTEIbHBIX
HMCTOYHUKOB MEXIYHAPOIHOIO TPaKJaHCKOTO
MPOLIECCYaNIbHOTO MIpaBa, TAKUX KaK HOPMBbI Ha-
LMOHAJIBHOTO 3aKOHOAATEIhCTBA, MEXIYyHAPOI-
HbI€ JOTOBOPHI M HOPMBI MPUHIUIBI, OOBIYaH,
OOBIKHOBEHHSI U JIP.

ABTOpoM ObLIa TMOCTaBJI€HA 3a7ada BBISC-
HUTh MECTO MU pOJIb MEXIYHAPOJHOTO Tpaxk-
JTAHCKOTO TMPOIIECCYaIbHOTO TpaBa B CHUCTEME
3aKOHO/ATENbCTBA. SIBISETCA JIM Tpa¥IaHCKOE
MPOLIECCYaNIbHOE MPABO CAMOCTOSITEIbHBIM 3JIe-
MEHTOB B CHCTEME 3aKOHOJATeNIbCTBA, OTHOCHUT-
Csl M K Kakoi-mubo OOIEen3BECTHON CUCTEME
WJIM BBICTYNAeT KaK 4acTh Lenoro. B mponecce
paboThl aBTOPOM ObUIM 3aJIeMCTBOBAHBI 00IIUE
METO/Ibl ICCIIEIOBAHUS B BHUJIE: 00OOIICHUS, Ha-
OMIONIeHNs, CPAaBHEHUS, OMTMCAHUS UCCIEAYEMOTO
MaTepuana; oOIleHayYHbIe METOABI B BUIE HC-
MOJIb30BaHUsl TUAJIEKTHUYECKOTO MOJAX0/1a MyTeM
aHaJM3a U CUHTE3a MCCIEQYyeMOro MaTepuaa,
nepexona OoT abCTPaKTHOTO K KOHKPETHOMY, U
OT KOHKPETHOTO K a0CTPAaKTHOMY, a TAKXKE JIOTH-
YECKMI METOJ HMCCJENOBAaHMS M3y4yaeMoOU Mpo-
Onematuku. B pesynbpraTte HCCIETOBAaHUS MBI
MPUIUIA K BBIBOAY, YTO, HECMOTPSA Ha TO, YTO
HOPMbBI MEKIyHApOAHOTO T'Pa)KJIaHCKOrO Ipo-
neccyanpHoro npaea B Pecrmybnuke Kasaxcraw,
B Poccun, B KbIpreizcrane, B OJIMUM€ OT TaKUX
rocygapcTB kak ABcTpus, YkpauHa, [lomnbia,
IJe HUMEITCS KOAU(PUIIMPOBAHHBIC 3aKOHBI O
MUII, He Konm(UIMPOBAHBI, U BCTPEYAIOTCS B
Pa3IMYHBIX 3aKOHOJATENIbHBIX AKTaX, UCTOUHUKH
MITIII, oueHb OOMIMPHBI, U MOXKHO TOBOPUTH O
CaMOCTOSITEIBHOM MECTE€ U POJIM MEXKIyHapO/-
HOTO TPa)KJIaHCKOTO IMPOILECCYaIbHOTO IpaBa
B CHUCTEME 3aKoHozarenbcTBa. M, kak oTmeudaer
Ocagentok A.E., «cTaHOBIEeHHE oTpaciieodpaszy-
IOIIMUX MPU3HAKOB HAUMHAETCS C IMOSIBICHUEM U
pa3BUTHEM aBTOHOMHOTO TI0 0OBEKTY HOPMaTHB-
HOTO cocTaBay [4, c. 63], HanmMYue KOTOPOro, MBI
MOCTapaluCh PACKPbITh. TakuM 00pazom, Mex-
JTyHapOAHOE IpaXkIaHCKOE MpoLeccyalbHOE Mpa-
BO B CHCTEME 3aKOHOJATEIbCTBA, XOTS HE UMEET
xkoauduuupoanHoro akra (Ha npumepe PK, PO
u KbIprei3crana), peryaupyromero JaHHyH OT-
pacib mpaBa, HO UMEET CTPOTYI0 HEPAPXUUYECKYIO
cucreMy HOopM U uctounukos MI'TIII, perymupy-
FOLIUX, [TPABOOTHOUIEHHUS JaHHOro Buaa. B PO
u KeIpreizcrane Taxke HET €IMHOTO KOAM(UIIH-
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POBaHHOTO MCTOYHWKA. HO MOXHO yTBepkIaTh
U TPSIMO TOBOPUTH O HAIWYHH CHUCTEMBI HOPM,
00beTMHEHHBIX OTHUM HWHTepecoM. Ha ocHoBe
JTAHHOTO aHalli3a MOXKHO TOBOPHUTH O TOM, YTO
MEXIYHAPOAHOE TPaKIAHCKOE IMPOoliecCyalbHOE
MPaBO 3aHUMAET CAMOCTOSITETFHYIO HUIIY B CH-
CTEeM€ 3aKOHOaTe/IbCTRA.

[TosToMy ecTb HeoOXomUMOCTH Oojee Je-
TaJbHOTO U3yUEHUS U PACCMOTPEHUS HOPM MEXK-
JTYHapOIHOTO TPAKIAHCKOTO MPOIECCYATbHOTO
MpaBa, y’K€ B paKypce CTaHOBJICHHUS HOBOW OT-
paciu rpa)aaHCKOTO MPOIIECCYalbHOTO MPaBa.

Kuneuos A.H., BMecte ¢ MypanoBbim A.U.
MUIIYT, YTO XOTS: «HA OMNpeAeNEHHOM JTare

MPOUCXOIMIA KOAM(PUKAIUS TpaBa KOJUTH3UI
3aKOHOB, B TIOCJIEHEE BpeMsi aKLEHThl Haya-
1 BEChbMa CYIIECTBEHHO CMEIIAThCS B MOJb3Y
KOTU(PUKAIUU MEXKIYHAPOAHOTO TPasKIaHCKO-
ro MpOoLECcca, YTO BIIOJHE MOHSATHO U pazyM-
HO: ONpEJIEJICHUI0 MPUMEHUMOTrO MpaBa BCeraa
MPEAIIECTBYET PEHIEHUE MPOLECCYalbHBIX BO-
npocoB» [14]. MI'TIII B cucreme 3akoHOAATEb-
cTBa o0nagaeT 000COOIEHHBIM MTPEeIMETOM, 000-
COOJICHHBIMH HOpMaMU TpaBa U crenu(pUIHbIM
METOJaMH PETYTHPOBAHMS TAKUMU KaK, «a1arTa-
LU U KyMYJISLMS 3aKOHOJATeNbeTBa»» [4, ¢. 91]
MPUCYILHE HUCKIIOYUTEIBHO MEXKIyHApPOAHOMY
IPaKJAHCKOMY IMPOLIECCYaIbHOMY TPaBYy.
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