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JOCTYI )KEHIIUH-3ASABUTEJIEN U TIOCTPAJJABIINX
OT YI'OJIOBHOI'O ITPABOHAPYHIEHUA K ITPABOCYIUIO
KAK YCJIOBHUE KOMIIEHCAILIUU YIIEPBA,
HNPUYUHEHHOTI'O YI'OJIOBHBIM IIPABOHAPYIIEHUEM

@uHK JleHuC AJIeKCaHAPOBUY

Beoywuii nayunwiti compyonux omoena y2on06Hoeo,
V20N0GHO-NPOYECCYATbHO20, Y20I08HO-UCNOIHUMENIHO20

3axkonooamenvecmea Mucmumyma 3akonodamenscmea u

npasosou ungopmayuu Pecnybruxu Kazaxcman, kKanouoam opuoudeckux Hayx,
2. Hyp-Cynman, Pecnybnuka Kasaxcman; e-mail: den_f777@mail.ru

Knroueswie cnosa: ¢usuyeckoe u ncuxonozuyeckoe Hacuiue, OOCHMyn K npasocyourd, NpusHa-
Hue nomepnesuiuM, NPosepKa 3as61enus (COobuenUst) 0 COBEPULEHHOM Y20 108HOM NPABOHADYULEHUU,
JHcepmea y20106H020 NPABOHAPYULEHUS, 00BACHEHUe, HeOMIONCHblEe Cle0CMEeHHble 0elicmeus, NoKa-
3aHUSL 2PANHCOAHCKO20 UCmyd, OIU3KUEe POOCHBEHHUKU, UNCOUBEHYbI, UHbIE ONU3KUe 00U, 8HeOpaU-
HOe CoACUMENbCINEO.

Annomayusn. CeoedpeMeHHOCHb 00CMYNA K NPABOCYOUIO HCEPME CEMENHO-0bImM08020 HACUIUA,
8 Hacmosujee epems npuobpemaem ocooyr0 akmyaibHOCb.

B cmamve ommeuaemcs, umo no npuuure mMano2o yucia npoyeccyaibHulx npaes 3aseumers uil
auya, haxmuuecku nocmpaoaguieco om npecmynienus npu nposepke cooodueHus 0 npecmynieHul,
3AKOHHbIEe UHMEPeChl IMUX YUACMHUKO8 OP2aAHAMU Y20lI08H020 NPeciie008aHUs 02panuyusaomes. B
CBA3U C IMUM, ABMOPOM NPeda2aemcst 86eCmi 8 y20108H0e CYOONPOU3B00CBE0 HOB020 VUaACMHUKA
— «olcepmey npecmynjieHus» U Hadelums e20 CO80KYNHOCMbIO NPOYECCyalbHbIX Npas, 0053aHHoCmell
U pe2nameHmuposams 6 3aKOHe OCHO8AHUs, 00CMamoutble OJis mo20, YmooObl NPUMEHUMb Mepbl Oe3-
ONACHOCMU K TUYAM, Y4ACMBYIOWUM 8 00CYOeOHOM pAcce008aHUL U UX OIUSKUX POOCTNBEHHUKOS U
YyneHam ux cemell.

Aemop nepeuucisiem 0CHO8AHUS, KOMOPbLE AGNAIOMC 00CMAMOYHBIMU OJisL NPUHAMUSL OP2AHOM,
8e0Y UM Y20NI08HBILL NPOYECC PeuleHUs 0 Mepax 20Cy0apCmeenHol 3auumaol U 6€30NACHOCIU HCeH-
WUH NOCMPAOABUIUMU O KPUMUHATLHO20 HACUNUS UTU CIABUUMU €20 04esUOYaMU, C Yelbio npe-
oomepamums Ul npecedv e20 NOGMOpHoe NPUMeHeHuUe, eciu NpomMeoieHue 3auumHbIMU Mepamu
Modicem 6v136amb OJisl HUX MANCKUE NOCIeOCBUS.
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priinniinmimzzziiiiiiiiiiiiniiiiiil Yoguio@Hoe npaeo uyZOJ'lOBHblﬁ npouecc

B cmamve makowce npednosiceno npuoams maxou UHOU Mepe Y20108HO-NPOYECCYAIbHO20 NPU-
HYJHCOeHUsl KaK 3anpem Ha npubnudicenue Oonee wupokoe 3aKOH00amenbHoe npuMeHeHue 3a cuem
pacuupenus cghepuvl ee 0eticmeus U cOOePHCaAHUSL.

Hccneoosanue 0b6ycnogunio ucnonb308anue NOI0HCeHUli 00U eHayyHbIX, YACTHbIX Memo008, CU-
CMEMHO20 N0OX0008, CIAMUCIMUYECKO20 AHANU3A, AHAIU3A NPpAsonpumMeHumenvHol npakmuxu. Ha
OCHOBE NPOBEDEHHO20 UCCLEe008AHUSL 8bIPADOMANbI COOMBEMCMBYIOUUE PEKOMEHOAYUU 8 YElAX HAO-
Jiexcauieco 00Cmyna Heepme CemMetiHo-0blmo6o20 HACUNUA K NPABOCYOUI0 U KOMNEHCAyuUu NPUIUHeH-
HO20 8peda, uzyuenvl yciosus e2o d¢gekmusnozo npumenenus 6 Pecnyonuxe Kazaxcman.

OTIHIII BEPYIII OUEJIEPIIH )KOHE KbLIMBICTBIK
KYKBIK BY3YIIBUIBIKTAH 3APIAI IIEKKEHIEPITH
COT TOPEJITTHE KbIJIMBICTBIK KYKBIK BY3YIIBLIBIKTAH KEJI-
TIPUITEH 3AJIAJIIBI OTEY IIAPTHI PETIHJIE KOJ JKETKI3YI

Henuc AnexkcanapoBud @uHK

Kasaxcman Pecnyonuxacvl 3aynama sicane KyYKblKmvlk aknapam
UHCIUMYMBIHBIY KbLIMbICTNLLK, KbLIMbICbBIK IC JCYP2i3Y,
KbLIMbICIbIK AMKAPY KYKbI&bl OONIMIHIK dHcemeKiui 2bLabLMu
Kbl3MemKepi, 3aH blIbIMOAPbIHbIY KAHOUOAMbI,

Kazaxcman Pecnyonuxacwol, Hyp-Cyaman, e-mail: den_f777@mail.ru

Tyitin ce30ep: Oene dicone NCUXONOSUSTBIK 30PIbIK-30MObLIbIK, COM MeopeiciHe KOl HCemKis),
JHCa0IpneHyui 0en mawy, HCACAl2aH KbLIMbICMbIK KYKbIK OY3VULbLIbIK Mypaivl apbl3ovl (Xxabapia-
Mambsl) mexcepy, KbLIMbICIbIK KYKbIK OY3VUbLIbIK KYPOaHbl, MyCIHIKmeMe, WY2bll mepaey apeKent-
mepi, a3amammuolk Maiankepoiy atleaKkmapbl, HCAKblH MYbICMAapbl, ACIPAYbIHOARbL A0AMOAp, 632€
0e JAHCaKblH a0amoap, HekedeH moulc Oipee 60Iy.

Annomayusn. OmoOacoliblK-mypmbiCmblK 30PablK-30MObLIbIK KYPOAHOAPBIHbIY COM mepeicine
VaKbIMbLIbL KO HCeMKI3Yi Ka3ipel yakblmma epexuie 03eKminikke ue 00avin omoip.

Maxanada xviimvic mypanvl xabapiamansl mekcepy KeziHoe apvi3 OepyuliHiy Hemece KbliMbl-
CMaH ic Jcysinoe 3apoan weKkkKeH A0AMHbBIH IC HCYPei3y KYKbIKMAPbIHLIH d30bl2bl ceOeOIiHeH KbliMbl-
CMbLK KYOaidy 0peanHoapvl 0Cbl KAMblCYUbLIAPObIH 3aHObL MyOOenepin ueKmeumini aman omijeeH.
Ocvizan batinanvicmol, asmop KblIMbICIbIK IC HCYp2i3yee HCaHa KAMbICYULbIHbL - «KbLIMbIC KYD-
Oaubiny eHei3y0l JHcaHe 02aH NPOYeccyanroblk KYKbIKmMap, MiHOemmep HCUblHMulblH 0epyoi JHcaHe
comxa OetliHel mepaeyee KamulCamvlH a0amMOapad HeaHe 01aApObll HCAKbIH MYblCMAPbl MEH OAPObLIH
ombacvl mywenepine Kayincizoik wapaiapvii KOJIOAHy YUuliH Jcemxilikmi He2iz0epoi 3anoda peena-
MenmmeyOoi YCblHAObL.

A6mop KblIMblCMbIK NPOYecmi HCYpi3yull Op2aHHblY KbLIMbICIbIK 30PIbIK-30MObLILIKIMAH 3ap-
oan wiekKeH Hemece OHblH Kyazepi bonzan ailendepoi MemieKemmiK Kopaay dHcane Kayincizoik wmapa-
Japbl Mypansl weuwim Kaowulioaysbl YUiH HCemKiiikmi 601vln mabvliamvii He2iz0epoi, ecep Kopeay
wapanapviMer Kewixmipy oaap yuin ayvip 3apoanmap myovipybl MyMKiH 001cd, OHbl KAumaoaH
KOOAHYObIH AN0bIH A1y HeMece JHCONbIH KeCy MaKCamvlHOa aman emeoi.

Maxanaoa conoau-ax oHblH KOMOAHBLLY ASACHIH KEeHEeUmy JicoHe MA3MYHbIH KeHelmy eceOiHeH
AHCAKLIHOAYEA MBLUBIM CATLY CUSKMbL KbLIMBICIIK IC HCYP2I3Y MIAHCOYPIEYIHIY 632e 0e Wapachli KO-
0aHy YCbIHbLIODL.

3epmmey orcannvt vlavimu, dceke 20icmepoiy, HCyUeniK maciioepoiy, CmamucmuKaiblk ma-
0ayobly, KYKbIK KONOAHY NPAKMUKACLIH MALOAyObly epedxceiepin nauoananyea cebenuti 0010bl.
Kypeizineen 3epmmey He2iz3iHOe 0OMOACHLILIK-MYPMBICIbIK 30PAbIK-30MObLILIK KYPOAHOAPbIHbIH
com mepeinicine MuiCiHue KOJl JHCEMKIZYi JCaHe KeNMmIpil2eH 3UAHHbIY OPHbIH MOIMbIPY MAKCAMbIH-
0a muicmi ycolHbimoap 23ipnenoi, onvl Kazaxcman Pecnyonukaceinoa muimoi KoI0aHy wmapmmapbl
3epoeneno.
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KoiimblcmublK KYKbIK JcoHe KbLIMbICIBIK RPOUECC

ACCESS OF WOMEN APPLICANTS AND VICTIMS
OF A CRIMINAL OFFENSE TO JUSTICE AS
A CONDITION OF COMPENSATION
FOR DAMAGE CAUSED BY A CRIMINAL OFFENSE

Fink Denis Alexandrovich

Leading Researcher of the Department of Criminal, Criminal Procedure,
Criminal Executive Law of the Institute of Legislation

and Legal Information of the Republic of Kazakhstan, Ph.D. in Law,
Nur-Sultan, Republic of Kazakhstan; e-mail: den_f777@mail.ru

Keywords: physical and psychological violence, access to justice, confession to the victim,
verification of a criminal complaint (communication), victim of a criminal offence, explanation,
urgent investigative actions, testimony of a civil plaintiff, close relatives, dependants, other loved
ones, extramarital cohabitation.

Abstract. The timeliness of access to justice for victims of domestic violence is now of particular
relevance.

The article notes that due to the small number of procedural rights of the applicant or the person
actually injured by the crime when verifying the report of the crime, the legitimate interests of these
participants by the criminal prosecution authorities are limited. In this regard, the author proposes
to introduce into the criminal proceedings a new participant - the «victim of the crime» and give him
a set of procedural rights, obligations and regulate in the law the grounds sufficient to apply security
measures to persons participating in the pre-trial investigation and their close relatives and members
of their families.

The author lists the grounds that are sufficient for the body in charge of the criminal process to
decide on the State protection and security measures for women victims of or eyewitnesses to prevent
or suppress its reuse, if the delay in the protective measures can cause serious consequences for them.

The article also proposes to give such a different measure of criminal procedure as the prohibition
of closer legislative application by expanding its scope and content.

The study led to the use of provisions of general scientific, private methods, systemic approaches,
statistical analysis, analysis of law enforcement. On the basis of the study, recommendations have been
drawn up with a view to ensuring that victims of domestic violence have adequate access to justice
and compensation for harm suffered, and the conditions for its effective application in the Republic of

Kazakhstan have been examined.

AHanu3 CTaTUCTUYECKUX JIaHHBIX IMOKa3bl-
Baet, yto B nepuox ¢ 2009 mo 2014 u ¢ 2016
1o 2019 roasl KOIMYECTBO MPECTYIUIEHUN B OT-
HOILIEHUHU JKEHIIMH IOKa3bIBAIOT TEHICHIMIO K
pocrty. Jlumbs B 2018 roxy mo cpaBHEHUIO C mpe-
JBITYIIAM TOAOM KOJMYECTBO MPECTYIICHUI
MIPOTHB KEHIIUH YMEHBIINJIOCH IOYTH B 1,5 pasa
[1, c. 106]. B cBs3u ¢ 3TUM, KEHITMHAM-TIOCTPA-
JaBIIMM OT HACHUJIMS WM CTaBUIMMH €ro oue-
BHJIIIAMH U JIOJDKEH OBITH 00ecreueH JOCTyN K
MpaBOCyaUI0 0€3 HEOINpaBIaHHBIX 3aJEPKEK U
MIPOMEIIEHU .

Cnenyer OTMETUTb, YTO B MPAKTUYECKOU
NEeSITeIbHOCTH UMEIOTCs (haKThl, KOTa OpraHa-
MH, BEAYUIUMH YTOJIOBHBIN MpOIeCC, JKEHIINHBI,
MOCTpaJaBUIMe OT YTOJOBHOTO IpaBOHapyIie-
HUS, IPU HAJUYUU OCHOBAHHMM ISl Ha/AeJeHUS
CTaTyCcoM IOTEpPHEBIIMMH B Kaue€CTBE TaKOBBIX
He npu3HaroTcs. Tak, pemenneM TanablkopraH-
CKOTO TOpOJCKOTO CyJa B OTHOIIEHMM WIECTH
(uUrypaHToK yroJloBHOTO Jieja OblUId yCTaHOBJIe-
HbI MPU3HAKHU JAESHUS MO MyHKTam 1), 2) yactu

BTOpOo# ctarhu 309 YrojoBHOro Komekca (majiee
— YK). CunerensiMu 1o Jiejty NpuBjiIeYEHbI CEMb
KCHIIMH, IMEIOIINX TPAKIAHCTBO Y30eKUCTaHa,
3aHUMABIIUXCS OKa3aHUEM CEKCyaJbHBIX YCIYT.
[Mpunaanexamme UM TacrmopTa B XOAE pacciie-
JIOBAaHUSI U3BSTHI Yy ONHOW W3 TOJ03PEBAEMBIX.
CorracHO MOKa3aHWUSIM OJHON U3 JKEHIIUH-CBHU-
JeTesnell BBISICHIIIOCh, YTO OHA JKUBET B TOCTHU-
HUIIC U €€ OTTyJa He BBIMYCKAIOT, KaK U JIPYTHX
JIeBYIIIEK, TPUEXABIINX U3 Y30EKUCTaHa, a TAKKE
TO, UTO OHa Bbexaja B KazaxcraH He C LeNbro 3a-
HUMAaTbCSI IPOCTUTYLIMEH, a C 1IeJIbI0 3apaboTKa.
[lomydyeHnHble moKa3aHWl TpeOoBaJM TIIATENb-
HOW TIPOBEPKM OpraHaMH YTOJOBHOTO IIpeciie-
noBaHus. OqHAKO, B pa3pe3 ¢ TpeOOBAHUSIMU 3a-
KOHA TpakJaHe Y30eKHcTaHa 10 JaHHOMY ey
MOTEPIIEBIIMMY HE TPU3HAHBL, & MaTepHajbl O
HapylmIeHHH UMH TPaBHII MpeObIBanus B Pecrmy-
ommke KazaxcraH BBIZIETICHBI B OTIEIBHOE TPO-
WU3BOJCTBO'.

Takum o0pazom, peanusanus mpaBa Ha J0-
CTyN K TIPAaBOCYIHIO JIMIA, MOCTPAJABIIETO OT

I O606wenue no sonpocam obecneueHus: 8 cyoeOHoOM pazbupamenvcmee npag NOMepPResuwux no 0enam 0 mopeosie
n00bMU (Ha ocHose paccmompennvix 8 2014-2015 2.e. yeonosnvix den) // bronremens Bepxosnozo Cyoda Pecnyonuxu Ka-

saxcman. —2016. —Ne 12. — C. 88.
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YTOJIOBHOTO TIPAaBOHAPYIICHUS 3aBUCHT OT CBO-
€BPEeMEHHOCTH MPUAAHUS ITOMY YEJOBEKYy CTa-
Tyca morepneBmiero. OnHako, 3aKOH OTHaeT Ha
YCMOTPEHHE YIOJTHOMOYEHHBIM JIOJIKHOCTHBIM
JUIAM B 3aBUCUMOCTH OT CIIOXKHUBIIIEHCS CUTYa-
1M (HEMPeIyCMOTPEHHOM B 3aKOHE) MPU3HABATH
YeloBeKa, MPEICTaBUBIIEr0 HH(OpPMAIIHIO O Ha-
PYLIEHUH CBOETO TpaBa (IYHKT 7 CTaTbu 7, 4acTh
niepBas crarbu 71, yacte nepas cratbu 78 YIIK)
3asiBUTEIIEM, TOTEPIEBIIIUM HIIU TOJIBKO CBHIETE-
neM. B COOTBETCTBHE C 3TUM MOJIOKEHHEM, €CITU
Ha JBEPSX KUIUIIA MPEkKIEBPEMEHHO cpadoTa-
€T B3PBIBHOE YCTPOMCTBO, YEJIOBEK, KOTOPHIA B
HEM MPOXKUBAET U B OTHOIICHUH KOTOPOTO Tia-
HUPOBAJIOCH COBEPIICHHUE MPECTYIUICHUs, OyaeT
MPU3HABATHCS TIOTEPIICBINUM, a €CIIM B3PBIBHOE
YCTPOMCTBO OyAeT ciay4yailHo oOHapyXeHO Tpe-
TPUMU JIMIIAMU U B TOCJenyronieM Oyner obe-
3BPEKEHO COTPYIHUKAMHU MPABOOXPAHUTEITHHBIX
OpraHoOB — TOJIKO CBUJETENEM [2, c. 42-43].

[To mpuunHe HemocTaTKa MpaB MPU PacCcMO-
TPEHHH MaTepuaja MPOBEPKH COOOIICHUS O Tpe-
CTYTUICHHH 3aKOHHBIC MHTEPECHI 3assBUTEINS WIH
nuna, GakTUIECKH MOTEPIEBIIETO OT MPECTyILIe-
HUS HE YUYUTHIBAIOTCS. B CBS3U € 9TUM B Hay4HOI
JTUTEpaType CTaBUTCS BOMPOC O BBEJICHUU B yrO-
JIOBHOE CYIOIPOU3BOJICTBO HOBOTO yYaCTHHUKA —
(GKEPTBY MPECTYIUICHHUS» C COOTBETCTBYIOIIMM
00beMOM TIpaB, 00S3aHHOCTEH U OTBETCTBEHHO-
ctu [3, c. 86; 4, c. 322]. H.I. MyparoBa BbIAeIsIET
B YTOJIOBHO-TIPOIIECCYaTIbHOM TpaBe YeThIpe Ka-
TErOpUU KEPTB: KEPTBA MPECTYIUICHUS, )KEePTBA
YTOJIOBHOTO MpeCieI0OBaHMs, KepTBa HEPACKPhI-
TOTO MPECTYIUICHUS, KepTBa HapylieHus EBpo-
MEeHCKOW KOHBEHIIMH O 3alTUTe MPaB U OCHOBHBIX
cBo0Ooj (cTarbe 34) [5, c. 66].

[TaBHBIMH OCHOBAHMSIMH TPHU3HAHHS dYe-
JIOBEKA KEPTBOU MPECTYIJICHUS] — (PaKTHUIECKU
MPUYMHEHHBIA eil ymiepO, BHE 3aBHCHUMOCTH OT
€ro JIOKa3aHHOCTH B OQUIIMAILHOM TOPSAKE U
BO3MOXKHOCTh 3alllMIaTh CBOM MpaBa 0 MpH-
3HaHMUA ToTepreBmuM. s obecrieueHUs WH-
TEPECOB KEPTB, KOTOPHIM MPUYUHEH BpEI OT
coBeplIeHHOro mnpecrymieHus, T.A. XaHOB He
CUMTaeT HEOOXOAMMBIM TPU3HABATH TMOTEPIIEB-
IIeTO TPaXKIaHCKUM UCTIIOM, YYEHBIHN mpesara-
€T TPEeIyCMOTPETh B MEPEUYHE MPOIECCYaTbHBIX
MpaB yKa3aHHUE, YTO B cllydae MpeIbsIBICHUS MO~
TEPIIEBIINM T'PAXKTAHCKOTO MCKa, OH IPpHOOpeTa-
€T JIONOJHUTENBHBIC MpaBa IPakJaHCKOTO UCTIIA
0e3 mpu3HaHus TakoBeIM [3, c. 86]. IlepBooue-
PEIHBIMU TPaBaMU KEPTBBI-3aIBUTEIS, HA dTAIe
MIPOBEPKHU 3asiBICHUS (COOOIIECHNS) O COBEpPILICH-
HOM YTOJIOBHOM MPABOHAPYIIEHUU MBI CUUTAEM
CIEeyIOIIKe TpaBa: MPEICTABIATh JO0Ka3aTelb-
CTBa ¥l MaTEPUAITBI JJIsI PUOOIIECHHS K Aey (ITyH-
KThI 2 1 4 yactu niepBoii ctarbu 73 YIIK), naBath
OOBSICHEHHSI U TIOKa3aHUsl MO MPEAbSIBICHHOMY
ucky (myHKT 3 gactu Bropo#t ctarbu 73 VYIIK),
3HATh O MPUHATBHIX PELICHUSIX, KOTOpPhIE 3aTpa-
TUBAIOT €r0 HMHTEPEChl, MOIYyYUTh OT OpraHa,

BEJYLIETO YIOJIOBHOE CYIONPOM3BOJICTBO KOIIUHU
IIPOLECCYANIBHBIX PEIIEHNUH, UMEIOIUX OTHOLIE-
HUE K 3asBJICHHOMY TPaKJaHCKOMY MCKY (TIyHKT
10 vactu nepBoit crarbu 73 VYIIK) u nmogaBath
Ha HUX XKai00b! (MyHKT 14 yacTu nepBoi cTaTbu
73 VIIK), 3asB1sTh O IPUHATHH Mep O6e30nacHo-
ctu (myHKT 19 wactu nepsoii cratbu 73 YIIK).

Jlis mporneccyanbHOro 0(hOpMIIEHUS! YCTHO-
T'0 UCKOBOTO 3asIBJICHUS, MTpeIaraercst PUKCUpo-
BaTh €TI0 B IPOTOKOJIE, COCTABIIIEMOTO 110 ITPaBU-
JlaM TIPOTOKOJIA TPUHATHS YCTHOTO COOOIIEHUS
o mpectyruieHuu [6, c. 186]. B aTom nporokone
JOJDKHBI TIOJIyYUTh OTPaKEHUE «IEHCTBUS 10
Pa3bsCHEHMIO MOCTPAJABIIUM OT MPECTYIICHUS
JUIaM IpaBa Ha NpeabsBIeHUE UcKa» [7, c. 73].
Ecnu oqHOBpeMeHHO ¢ cooO0IieHneM 00 yroios-
HOM IIpaBOHAPYLIEHUM IOCTPANABIINI MPOCUT
IIPUHATh MEPHI K BO3MEILEHUIO NPUYMHEHHOTO
IpecTyIjieHneM yuiepoa, TO MPOTOKOJI 3asiBlie-
HUS O IPECTYIUICHNH OYy/IEeT B TOXKE BPEMS SIBJIATh-
Csl MPOTOKOJIOM MCKOBOTO 3asiBiieHus [6, c. 186].

IIpokypop Hazensercs NOTHOMOYHUAMU Ipa-
BOM IMPENBABIATh U IOAAEPKHUBATH TpakIaH-
CKHI MCK B IOJIb3y MOTEPIEBIIET0, KOTOPHIN HE
UMEET BO3MO)KHOCTH CaMOCTOSITEIIBHO IT0JIB30-
BaTbCsA STHM IPaBOM B CHIIy O€CIIOMOIIHOCTH,
3aBUCHMOTO ITOJIOKEHUS OT [T0I03PEBAEMOT0 UITU
MOJCYAMMOT0 JINOO MO MHBIM MPUYMHAM, U B 3a-
IIUTY TOCYIapCTBEHHBIX MHTEPECOB (4acTh BTO-
past cratbu 58, yacth naras crarbu 337 YIIK).
B OGonbmmHCTBE ciy4aeB, MpeAbsSBICHUE IPO-
KypOpOM TpaKIaHCKOT'O HCKa COIPOBOKIAETCS
HAYyaJIOM WJIU MPOJIOJKEHUEM J0CYIeOHOro pac-
ciefoBaHMs (4acTh TpeTbs cTarbu 158, yacTb
nepsas ctatbu 180, myHKTHI 1 1 12 yactu nepBoit
crareu 193 VIIK). [lepeunciennblie TONI0KEHUS
3aKOHa TOATBEPXKAAIOT IMPAKTUYECKYIO 3HAuYM-
MOCTb BOIIPOCa O (PUKCALIMM CBEIEHUH 00 HCKe U
3asBIeHUs (COOOIIEHNUs) O MPECTYIUIEHUH B OJI-
HOM ITPOTOKOJIE.

VYronoBHo-IpouieccyaibHblil koneke Coru-
anuctuueckor PecryOnukn Bretnam (manmee —
VIIK CPB), Takxe 3aluInaeT UHTEPEChl KepTB
NPECTYIUIEHUA M TPEJOCTABIAET 3asBUTEIIO
Ha0Op OIpeeNeHHbIX MPOoLEeCcCyaIbHbIX IpaB.
Tak, B COOTBETCTBHH C 4AaCTBHIO NIEPBOM CTAThU 56
VIIK CPB, 3asButens, a Takxke JIMIO, KOTOPOE
NPEIOCTAaBUIO MH(POPMALIMIO O MPECTYIICHUH,
HaJIeJeH MpaBaMu: a) TpeOoBaTh COXPAaHEHUS
KOH(UICHIMAIBHOCTH MH(OpMALUK O TPECTy-
IUIeHUH; 0) MoyyaTh HH(OPMALIHIO O PEILICHHSIX,
MPUHATBIX TIO pe3ynbTaTaM MPOBEpPKH HHPOpMa-
LUK O MPECTYIUICHUH; B) 00XaJloBaTh HE3aKOH-
Hble JelicTBus (Oe3naelicTBUE) KOMIETEHTHBIX
OpPraHoOB U UX JOJDKHOCTHBIX JIMII 110 IIPOBEPKE U
NPUHATHIO PELICHUH 0 3asBICHUIO WM UH(DOP-
Maluu o npecrymienuu. [lo TpeboBanuio komrie-
TEHTHBIX OPTraHOB U MX JOJDKHOCTHBIX JIMI] YKa-
3aHHBIE JIMIA 0053aHbI SIBUTHCSA U COOOIUTH BCE
00CTOSITENILCTBAM ~ 3aIIPELICHHOTO  YTOJIOBHBIM
3aKOHOM JIESIHUS, KOTOPbIE UM M3BECTHBI (4acCTH
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Bropas crarbs 56 YIIK CPB) [9, c. 90, 91].

TepMuH <«OKepTBa MPECTYIJICHUS» HMEET
IIMPOKOE COZep KaHUE, YTO 0OYCIOBIMBAET pa3-
I'PAaHUYUTH MPABOBOTO CTATyC 3asBUTENS — He-
MIOCPEICTBEHHO MOCTPAIABIIETO OT COBEPIIEHUS
NPECTYIJICHNUs U 3asBUTENs, HH()OPMUPYIOILIETo
Oprasbl YTOJIOBHOTI'O MPECIIEI0BaHMs O COBEpIIE-
HUH YTOJIOBHOTO IPABOHAPYIIECHHUS B OTHOIIEHUT
npyrux juu. [lepByro kareroputo 3asBUTENER
IIpe/IaraeTcsi Ha3BaTb <OKEPTBOM YTOJIOBHOTIO
npaBoHapyLIeHus». st 3TOro MoxeT noTpedo-
BaThCs PACHIMPEHHE TPaB 3asBUTENIS MPH M01aue
3asBJICHUS, Ha d3Tale, MPEeALIEeCTBYIOIIEMY J0-
cyneOHOMY MPOM3BOJCTBY o aeny. Hampumep,
KOIIHIO MPOTOKOJIA O IPUHATHHU 3asIBJICHUS (4aCTh
nepsas crateu 181 YIIK), npennaraem Hamnpas-
JIATh KaK 3asiBUTEII0, TaK U YEJIOBEKY, HEMOCPE-
CTBEHHO IIOCTPAJABLIEMY OT YTOJIOBHOTO IPaBO-
HapymeHus. [Ipu 3ToM B IpoToKosie He0OXOAUMO
MIPUBOJIUTH HE TOJIKO JaHHBIE O JMYHOCTHU 3asi-
Butens (dactb Bropas crateu 181 VIIK), HO n
CBEICHUA O HEIOCPEICTBEHHO IOCTpPaJaBIIEM
YEJIOBEKE.

B ciy4yae Hen3BeCTHOCTH JINLIA, B OTHOIIEHNUN
KOTOPOTO IOJAETCs 3asBJICHUE, 3asBUTEIb J10JI-
KEH yKa3aThb, YeM WJIM KM IOATBEPKAAETCS (haKT
MIPECTYIUIEHUS C yKa3aHUEM HMCTOYHUKOB ITUX
CBelIeHUH (HampuMep, Kak 3TO HPeayCMOTPEHO
IO JIeJlaM YaCTHOTO OOBMHEHUS JTMOO0 B MICKOBOM
npousBoacTee). IlomuMo co3manus rapaHTuit
IpaBaM IOCTPaJaBUIETO, 3TO IO3BOJIUT YIPO-
CTUTh MOPSAZOK COOMpaHUs 10Ka3aTeIbCTB Opra-
HaMu yroyioBHoro mpecnenosanus [10, c. 179].

[Ipenyiaraem npeaocTaBUTh 3assBUTEINIO Tpa-
BO NPUHUMATh Y4acTHE B HEOTJIOKHBIX CIel-
CTBEHHBIX JIEHCTBUAX, IPOBOJUMBIX IO €r0 3a-
SBJICHUIO B LEJNAX OOECleUeHus: 3asBICHHOTO
IPa)IaHCKOTO HCKA.

Takum oOpa3oM, NpUAaHUE 3asBUTEINIO UM
MOCTPaJaBUIEMy CTaTyca >KE€PTBbl YTOJIOBHOIO
MIpaBOHAPYLIEHUS 10 OQUIIMATBEHOTO PU3HAHUS
MOTEPIIEBIINM, HEOOXOAMMO Il TOTO, YTOOBI
Ha/IeJUTh UX MHUHUMAaJIbHBIM HaOOpOM Iporec-
CyaJbHBIX IIpaB, U MIPEXK/E BCETO, IPABOM CBOEB-
PEMEHHO MH(POPMHUPOBATh IPABOOXPAHUTEIbHBIE
oprassl o (akTax HACHJIUS, U MHBIX HPOTHUBO-
MPaBHBIX ACUCTBUAX (MYHKT 12 4YacTH miecToi
crateu 71 YIIK).

Crnenyer OTMETUTB, YTO B KATETOPHUIO «GKEPT-
Ba» B COOTBETCTBYIOLIUX CIIydasX MOTYT OBITh
BKJIFOUEHBI OJTU3KHE POICTBEHHUKH UITH MK IUBEH-
IIbl HETIOCPEACTBEHHOMW JKEPTBBI MPECTYILICHHS’.

OO6oO1IeHne yrojJoBHBIX JIeJl, pacCMOTpEH-
HBIX CyJaMH TOKa3bIBAa€T, YTO KOJIUYECTBO 00-
pauieHuil 0 MPUBJICYEHUH JIUI] K YTOJOBHOM OT-
BETCTBEHHOCTH 32 COBEPILECHHbIE YTOJOBHBIE
MpaBOHAPYLIEHUs, MOAABAEMBIX TPETbUMH JIU-
1aMu (POJCTBEHHHUKH, 3HAKOMBIC, COCETU IIO-
TEPIEBIINX OO CBUIETENN) B OTICNIbHEIC Tie-
puozst gocturano 47,2% ot 0011ero KoIm4ecTsa
PacCMOTPEHHBIX YTOJIOBHBIX JI€Nl. YTOJIOBHbBIE
MpaBOHAPYIICHHsI, KOTOpPBIE OBUIH CaMOCTOS-
TEJIbHO PACKPBITHI MPABOOXPAHUTEIBHBIMU Op-
raHamu, coctaBunu 24,2% cnyuaeB. Ciyyaw,
M0 KOTOPBIM TOTEPIIEBIINE CaMU OOpPaTHIINChH B
MOJIMIIMIO OKa3aJMCh B MeHbIIMHCTBE — 11,5%
OT OOIIEeTO KOJIMYECTBA PACCMOTPEHHBIX CyIaMH
nen. Takod HU3KUH MPOLEHT JUYHOTO oOparie-
HUS KCHIIUH-KEPTB KPUMHHAIBHOTO HACHIIMS
00yCJIOBIIEH T€M, UTO B HEKOTOPBIX CIydasik, OHH
JUIICHBI BO3MOXKHOCTH CaMOCTOSITETHbHO 00pa-
TUTBCS B IPABOOXPAHUTEIIHHBIC OpraHbl (JIMYHAs
3aBUCUMOCTh OT MYy’Ka-arpeccopa, CTpax Io-
BTOPHOTO HACHIIUS, CIIEIOBAHUE YOSIKICHHUIO «HE
BBIHOCH COp M3 U30bI»), HACUIILHO YIEPIKUBAIOT-
csl, IOJIBEPratoTCsl HACUJIUIO, yrpo3aM U T.I. Tak,
MOTEPIIEBIIAsl, YTPO3aMHU U IPUMEHEHUEM HacH-
nusi ObLTa BOBJICUEHA B 3aHATHE MPOCTUTYIIMEH,
MPUHYAUTENBHO yAEPKUBAIACh B ChEMHOM KBap-
Tupe rpaxaankoil E. u cmorna cOexars oTTyna u
00paTuThCs B MOJUIUIO, TOIBKO OOpAaIeHUs 3a
MOMOILBIO K MY»YHUHE, KOTOPBIM Ha TUIATHOM OC-
HOBE TI0JIb30BAJICS €€ CEKCyaIbHBIMU YCIIyraMu®.

[lo npyromy pgeny moreprneBlias, yAep:KU-
BaJIaCh OCYXJCHHBIMH B apeHIyeMOU KBapTUpE
U TOoJABeprajach CEKCyalbHOM 3KCIUTyaTalu,
BOCIIOJIB30BABIINCH CIy4aeM, CMOIJIa IO3BOHUTH
cBOoeMy 3HakoMomy M. u cooOmuTh 0 coBepia-
eMoM npectymieHud. B nocnenyromem M. co-
BMECTHO C MaTephi0 MOTEpIeBIIei 00paTuiInuch
C 3asIBJIEHUEM B MOJUIHUIO, KOTOpas MOCJe ycTa-
HOBJICHUS] MECTOHAXOXACHUS MOTEPIEBIIEH, OC-
BOOOIMIIH €€ U 3a/IepKaaIi PECTYTHUKOB®,

bnu3kue poACTBEHHUKH yMEPILETO MO 3aK0-
HY BIIPaBe MOJIb30BAaThCs MTpaBaMu MOTEPIEBLIE-
rO MO MPECTYIUICHUSIM, M0 KOTOPbIM HACTyIHUJa
CMEpPTh TMOTEpIeBHIer0 (YacTh OJMHHAIIATAS
crarbu 75 YIIK). Ha mpaktuke BcTpedaroTcs
CJIy4au, KOT/1a y yMEPILEro MOTEPHEeBIIEr0 OTCYT-
CTBYIOT ONU3KHE POJACTBEHHHKH. B Takux ciy-
yasix, IpaBOM Ha KOMIICHCALIUIO MPUYUHEHHOTO
MPEeCTyIUICHHEeM Bpena, OoO0JiaJaloT HWHBIE POI-
CTBEHHHUKH 3TOro juia. B 3akonogarensctee PK
MOHITHE POJACTBEHHUKH W ONU3KHE POJICTBEH-

2 Jlexnapayus ocnoevix npunyunos npagocyousi Ois scepme npecmynienuii u s1oynompetienus eiacmoio. Hpunama
pezonoyueti 40/34 I'enepanvnoii Accambneu om 29 nosbpa 1985 2ooa // https://www.un.org/ru/documents/decl _conv/

declarations/power.shtml.

Obo6wenue no sonpocam obecnevenus 8 Cy0eOHOM pasdupamenvcmeae npag NOMepnesuiux no 0enam 0 mopeosie
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saxcman. —2016. —Ne 12. — C. 88.
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HUKU pa3rpaHUyYuBaroTCs (MOAMyHKTH 13 u 36
yactu nepBoi cratbu 1 Konekca PecmyOmuku
Kazaxcran «O Opake (Cynpy»XecTBe) H CEMbe») °.

Cnenyer OTMETUTB, UTO IPaBaMHU IOTEPIIEB-
IETO B CIIy4yae €ro CMepTH UM UHBIM OObEKTHB-
HBIM OOCTOSITETILCTBAM HEBO3MOXXHOCTH YH4aCTHUS
B IPOM3BOJICTBE M0 JIEJIy HE HAJENAIOTCS «HHbIE
OM3KUE JTION», KOTOPbIE MTPOKUBAIOT COBMECT-
HO C JIMLIJaMU, YYaCTBYIOIIUMHU B YTOJIOBHOM IIPO-
necce, 6e3 peructpauuu O6paka. C 3Toi IENbIO
IpeJiaraéM BHECTH COOTBETCTBYIOLIME AOIOJI-
HEHUsS B MEPBOE NMPEIOKEHNE YacTH OAMHHA[-
natoi 11 crateu 71 VIIK.

Coznanue mnporeccyalabHbIX YCIOBUM AJIs
KOMIIEHCALIMH yiepOa, HAHECEHHOTO YTOJIOBHBIX
IIpaBOHAPYLIEHUEM SIBJISIETCSI OTHUM M3 IIEPBOO-
YyepeHbIX HalpaBiIeHUH paboThl OpraHoB J10CY-
nebnoro paccnemoBanus [11, c. 158]. Pabora B
9TOM HAIlpaBJIIEHUU IPOBOJUTCS OPraHOM, BEAY-
LM YTOJIOBHBIH ITPOLIECC, C MOMEHTA IPU3HAHUS
JIMIIA OTEPIIEBIIMM (YacTh yeTBepTast ctarbu 71
VIIK). Jlns1 321U Thl UMYIIECTBEHHBIX HHTEPECOB
MIOCTPAJaBUIETO NPEAIAraeTcs IPUCBAUBATh EMY
CTaTyC MOTEPIEBIIETO B CAMBIE CXKAThIE CPOKH,
0e3 3a7iep KeK yKe Ha dTare IPOBEPKHU 3asiBICHUS
00 YroJOBHOM MpPaBOHAPYLIEHUH, IIPU OOOCHO-
BaHHBIX NPEINOJIOKEHUAX NPUYMHEHMS Bpeaa
MIPECTYIUIEHUEM MJIM MTOKYIIEHUEM Ha YeJIOBEKa.

IlockonabKy INpu paccMOTPEHUH Marepua-
Jla TPOBEPKH COOOIICHUS O MPECTYIUIEHUH He
YUNTBHIBAIOTCSI TIpaBa M HWHTEPECHl 4YEJIOBEKA,
(aKTHUECKH MOTEPIEBIIEr0 OT MPECTYIUICHUS,
B Hay4yHOH JINTEpaType CTaBUTCS BOIIPOC O BBE-
JEHUHM B YTOJIOBHOE CYIONPOM3BOACTBO HOBOTI'O
Y4aCTHUKA — (OKEPTBBI MPECTYIUIEHUSD C COOT-
BETCTBYIOIIMM 00BEMOM TpaB, 00si3aHHOCTEH U
OTBETCTBEHHOCTH [3, c. 86; 4, c. 322]. UckoBoe
3asIBJICHUE O BO3MEIICHUU Bpela, IPUYMHEHHO-
IO YroJOBHBIM IIPABOHAPYLIEHHEM, aIpECyETCs
M0JI03pEBAEMOMY, OOBUHIEMOMY, MOACYAUMOMY
Wil cyObeKTaM, Ha KOTOPBIX 3aKOHOM BO3JIara-
€TCsl MaTepualibHas OTBETCTBEHHOCTb, 3a €ro
JeMCTBUSL WM JIEHCTBHSI HEBMEHIEMOTo (4acTh
Bropas ctarbu 167 YIIK). Ilpu nonaue nckoBoro
3asIBJICHUS] NIOTEPIEBIIEN CTOPOHOM OpraH yro-
JIOBHOTO MPECIIEOBAHUS CO3MAET YCIOBHS JUIS
ero obecreuenus (crares 171 VIIK), myrem Ha-
JIOXKEHMsI apecTa Ha MMYILIECTBO (YacTh NepBast
crareu 161 VIIK). Ilo nenam o mpectymieHus
IIPOTUB JIMYHOCTH CPEAHEH CTENEHHU TAKECTH,

TSOKKUX M 0CO00 TSHKKUX MPECTYIUICHUH, TIpe-
CTaBUTENISIMU OOIIECTBEHHOW OpraHU3allu, OT-
CTaMBAIOIIECH MpaBa >KEHUIUH NOCTPAJABIINX OT
HACWJIMS TIpeJyiaraeTcsi 00ecnednTh BO3MOXK-
HOCTb B3bICKaThb C arpeccopoB KOMIIEHCAILHUIO
3a Bpel 30pPOBbI0 U MUMYILECTBY, U3IEPKKHU Ha
BOCCTAHOBIIEHHE 3]I0pOBbsi M yTpary paboue-
IO BPEMEHHU IOTEPNEBIICH >KEHILIUHBI, a TaKXKe
BO3MEILIEHHE MOPAJIBHOIO yiiepOa MmyTeM Mex-
BEJIOMCTBEHHOTO B3aMMOJIEUCTBUS MPaBOOXpa-
HUTEJBHBIX U UHBIX TOCYJapCTBEHHBIX OpPraHOB
Mo OJIIOKUPOBKE CYETOB M OAHKOBCKHX KapT, a
TaK)Xe JIBUKUMOTO U HEABMKUMOI'O UMYILECTBA
nuram®,

VYronoBHO-IIpOLIECCYyalIbBHOE  3aKOHOAATENb-
ctBO PecyOnuku Kazaxcran comgepkut mporiec-
CyaJIbHbI€ HOPMBI, TO3BOJISIFOLIUX B CIy4asix, HE
TEPISIINX OTJIaraTelibCTBa, «3aMOPAXKUBATHY
UMYILECTBO TOJIEXKAIEE apeCcTy CpPOKOM HeE
MPEBBIIIAIONIEM JECATH CYTOK (YacTh mepBas
crarbu 161 YIIK). Apect Ha UMYIIECTBO MOXKET
HajaratbCsi 1 Ha KOHKPETHBIM CPOK, IPHU HaJu-
yuy WHQOpPMALMKU, O TOM, YTO MaTepUabHbBIE
[IEHHOCTH MOTYT OBITh CKPBITHI UM YMBIIUICHHO
yTepsiHbl COOCTBEHHHWKAMU WM BIaJIETbIIaMHU.
B stux cnyuasix, opraH, Beaymui gaocynaeOHoe
paccienoBaHie MPUOCTAaHABIMBAET COBEPIIECHUE
CIEJIOK U MHBIX ONEPALNi B OTHOILIEHUH UMYLIE-
ctBa (wacth aessitas ctarbu 161 YIIK). Opran
J0CyneOHOTO pPaccieOBaHUsI MOXKET TaKkKe U3b-
ATh YCTAaHOBJIEHHOE MMYIIECTBO, KOTOPOE MO-
KeT OBITh yTPAUYEeHO U COKPBITO J0 TOTYYEHUS
CaHKIIMU CyJa, C YBEJIOMJIEHHEM MPOKypopa U
Cylla B T€UCHHE JIBAJIIIATH YETHIPEX 4acoB (4acTh
nesstas crarbu 161 YIIK).

ApecT Ha UMYIIIECTBO MOXKET OBITh HATIOKEH,
TOJIBKO €CJIM MTOCTPAZAaBIINM YEJIOBEKOM 3asiBICH
IpaXJaHCKUM HMCK (YacTb mepBas cTtatbu 161
VIIK), HO CTOMMOCTh MMYIIECTBA, HA KOTOPOE
HaJlaraeTcsi apecT, He MOXET IMPEBbIIIATh LEHbI
ucka (dactp nsTas crateu 161 YIIK).

[Tonaraem, 4To 1o AenaM O CeMEHHO-OBITO-
BOM HACHJIMH, apecT Ha UMYIIIECTBO HEOOXOIUMO
HAaKJIaJIbIBaTh OPraHOM YTOJIOBHOTO MpecieI0Ba-
HUS, B COOTBETCTBUHU B YTOJIOBHO-IIPOLIECCYaTb-
HOM MOPSIAKE OTHOBPEMEHHO C MOJIaueid 3asiBUTE-
JIEM WJTY TTOCTPAJAaBIINM 3asIBICHUS O IPU3HAHUU
norepneBmuM. B 3Toil cBsi3u mpennaraem BHe-
CTH COOTBETCTBYIOIIME U3MEHEHHUs B PEAAKLIUIO
nepsoro npeioxenus crarbu 171 YIIK.
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