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TRANSFERABILITY OF RIGHTS IN THE SPHERE
OF INTELLECTUAL PROPERTY

Amangeldy Aizhan Amangeldykyzy

Doctor of Law, Professor of the Department of Civil Law Disciplines of the Eurasian Law
Academy. D. Kunaeva, researcher of the Research Center of the Academy of the Ministry

of Internal Affairs of the Republic of Kazakhstan, accredited expert of scientific and
scientific-technical activities of the Ministry of Science and Higher Education of the Republic
of Kazakhstan; Almaty, Republic of Kazakhstan, e-mail: aizhan_amangeldy@mail.ru

Abstract. In the article, the author writes about the specifics of the transferability of intellectual
property objects and the rights of subjects to them, and here one should take into account not only
personal non-property and exclusive rights, but also those that do not belong to any of these
categories of rights.

The author hypothesizes that the ideal nature of this object does not directly allow the results of
intellectual activity and means of individualization to be negotiable, rather it is about the turnover
of exclusive and other rights to them.

At the same time, it should be taken into account that exclusive rights to intellectual property
objects can only be transferable from a certain moment: from the moment the object was created
or from the moment legal protection was granted to the object in the form of security documents
(patents, certificates). Exclusive rights can be negotiable and be the subject of relative legal
relations, but before entering into circulation, exclusive rights, like personal non-property rights,
are also absolute rights.

As a rule, all exclusive rights are negotiable, but exclusive rights to some means of
individualization of participants in civil circulation, goods, works and services are not negotiable,
and if they are negotiable, then with certain conditions. The article proposes to clarify the concepts
of granting, transferring, transferring in relation to exclusive rights to objects of intellectual
property. At the same time, it is necessary to pay attention to the fact that the specificity of the
exclusive right lies in its content and the ability to grant and transfer it both in full and in part [1,
p- 53]

Key words: negotiability, civil circulation, granting of exclusive rights, transfer of exclusive
rights, transfer of exclusive rights, copyright agreement, license agreement, introduction into
circulation, copyright holder.

3USATKEPJIIK MEHIIIK CAJTACBIHIAFBI
KYKBIKTAPAbI BEPY

AMKaH AMaHTeJIIKBI3BI AMaHTeJTi

3ay 2viavimoapuvinsiy dokmopul, /l.A. Konaes amvinoazol Eypazusnsix 3ay akademusicolibly
asamammoiK-KYKbIKmMulK, nanoep kageopacvinvly npogeccopwl, M. Ecoonamoe amuvinoasvl
KP IIM Anmamer akademusicoinovly Folivimu - 3epmme)y Opmaivbl2blHbIY SbLIbIMU Kbl3MemKepi,
KP Fouivim orcone srcozapol OiLiM MUHUCMPILICIHIY 2bLILIMU HCIHE SbLILIMU-TNEXHUKATBIK
KbI3MEMIHIH aKKpeOUmmesnzeH capaniubicol;

Kazaxcman Pecnyonukacwi, Aimamei K., e-mail: aizhan_amangeldy@mail.ru

Annomauun. Maxanaoa asmop 3usimkepiiK MeHWIK 00vekminepiniy bepiny epexuenikmepi
MeH onapea cydvekminepoiy KYKblKmapvl mypaivbl H#ca3aobl, HeaHe O dcepoe dceKe MYNIKMIK
emec JHcaHe aupviKuia KYKbIKmapobl 2aHaA emec, COHbIMEH Kamap 02aH HcamnaumviHoapovl 0d
eckepy Kadicem. KYKbIKMAapowlly 0Cbl CAHAMMAPLIHLIY Ke3 KeleeHi. Aemop 6yn obvekminiy ude-
anovl mabueamvl UHMELLEKMYANI0bIK KbI3Mem HIMUNCENEPIHIH HCIHE 0apaaHOblpy KYPaioapbul-
HbIY Kellicyee O0NamblHObIEbIHA MiKelell MYMKIHOIK Oepmelioi 0eceH 2unome3ansl aied mapmaosl,
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Kepicinuie, OY1 01apea KamviCmul epexuie JHeaHe 6acKa KYKbIKmapouly KeliciieeHoiei mypanvl.
Convimen Oipee, 3uamrepnix MeHWiK obvekminepine aupvlkuia KyKvikmap Oeneini 6ip commen
bacman 2ana 6epinyi MyMKiH eKeHiH eCKepeeH HCOH: 00beKm KYpbuliean commel Hemece 00bekK-
mize Kopaay Kyacammapsl mypinoei KYKblKmbulK Kopeay bepineen ke3oen bacman. (namenmmep,
Kyanikmep). AupvlKuia KYKbIKmap auHaislMea H#amaobl HCIHe CAlblCIbIpManbl KYKbIKMbIK Ka-
MbIHACMAPOLIH HBLCAHACHL 00NA anaobl, OIPAK AHAIBIMRA MYCKeHee OeUiH JceKke MYAIKMIK emec
KYKbIKMAp CUsSKmMul apulKuia KYKblkmap 0a abconiommi KYKblKkmap 0016in maowliaosl. 9oemme,
bapnvix aupsiKua KYKblKmap Kenicyee scamaosl, 0ipax azamammsii AUHANbIMed KAMblCYULbLLap-
0bl, Mayapnapovl, HCYMvlCmapowl dcane Kvizmemmepoi dicekenendipyoiy Keldip Kypaioapwvina
aupbIKWA KYKbIKMap Keniccosoepae dcamnatiovl, an e2ep oaap Keuiccosoep bojca, onoa dencini
0ip wapmmapmen. Makanaoa 3usmkepiix MeHwiK obvekmiiepine aupvblKuia KYKblKmapea Kd-
mulicmul Oepy, bepy, b6epy yebiMOapblH HAKMblLIAy YCbIHbLIAObL. Byn pemme atipvblkuia KYKbiKmblH
epexutenici OHbIH MA3MYHbIHOA JHCIHe OHbl MOAbIKMAtl 0a, iwinapa oa bepy dcane bepy MyMKiH-
dicinoe exeHnOicine Hazap ayoapy Kascem [1, 53 6.].

Tyitin co3oep: atinanvimea KaOiniemminix, a3amammolk AUHATLIM, AUPLIKUA KYKbIKMapobl
bepy, aupvbiKuia KYKbIKmapowvl bepy, aupulkuia KYKblKkmapobl 6epy, asmopivlk wapm, JuyeH3u-
SANBIK Wapm, auHAIbIMEA eH2Ii3y, A8MOPIbIK KYKbIK UeCl.

OBOPOTOCHOCOBHOCTD ITPAB B C®EPE
UHTEJUIEKTYAJIbLHOU COBCTBEHHOCTH

AMaHTeJbABI AHKAH AMaHTeJbABIKBI3bI

Jlokmop wpuduyeckux Hayx, npogeccop xapeopuvl epatcOanHcKo- -NPABOGLLX OUCYUNIUH
Espasuiickoti topuouueckoui akademuu um. [.A. Kynaesa, nayunwiii compyonux Hayuno-
uccredosamenvcrkozo yewmpa Axademuu MBJ/] PK, akxkpeoumosanHblil 3KCnepm HAyuHOU

U HayuHol-mexHuueckol desmenvHocmu Munucmepcmea nayku u evicuie2o oopazosanus PK;
Pecnybnuxa Kazaxcman, Aimamol, e-mail: aizhan_amangeldy@mail.ru

Annomayun. B cmamve asmop nuwem o cneyugurxe 060pomocnocobHocmu 00beKmos unme-
JIEKMYAbHOU COOCMBEHHOCMU U NPAG CYObEKMO8 HA HUX, U 30€Cb Cledyem NPUHAMb 60 GHUMAHUE He
MONLKO TUYHbLE HEUMYUWECMBEHHbLE U UCKTIIOYUMETbHbIE NPAsd, d MaKice u me, 4mo He OMHOCIIMCSL
HU K OOHOU U3 MOl Kame2opuil npas.

Aemopom vlosuHyma cunomesa, 4mo UoealbHas NpuUpooa OaHHO20 00beKma He no36oaaem
HeNnocpeoCmeeHHO CAMUM Pe3VibMamam UHMeLLeKMYyalbHoU 0esmelbHOCIU U CPeOCm8am UHOU-
suoyanuzayuu bbimvs 060POMOCHOCOOHBIMU, CKOpee peyb udem 06 060pOmMoCcnoCOOHOCMU UCKIIO-
YUMENbHBIX U UHBIX NPAB HA HUX.

IIpu smom cmoum npuHsMb 80 6HUMAHUE, YMO UCKIOYUMENbHbLE NPABA HA 00bEKNMbL UHMEl-
JIEKMYANbHOU COOCMBEHHOCMU MOTbKO C ONPEOeeHHO20 MOMEHMA Mo2ym 0bimb 060pOmMocno-
COOHBL: ¢ MOMeHma hakma co30anus 00beKma uiu ¢ MOMEHMAa NPedoCmagienus nPasosoll Ox-
pamvl 00vekmy 8 sude OXpaHHbIX OOKYMEHmos (nameHma, ceuoemenvbcmea). Mckaouumenvhvie
npasa mozym Ovlms 000POMOCHOCOOHBIMU U ObIMb NPEOMEMOoM OMHOCUMETLHBIX NPABOOMHO-
weHull, Ho 00 6CMYNJIeHUsL 8 000POM UCKTIOUUMETbHblEe NPABA, KAK U IUYHbLE HeUMYUeCMBEeHHble
npasa, AGNAIOMC MaKice abCONOMHBIMU NPABAMIL.

Kak npasuno éce uckirouumenvhvie npasa 060pomocnocoOHbl, HO UCKIIOUUMENbHbIE NPABA
Ha HeKomopbvle cpedcmed UHOUBUOYATUZAYUU VHACMHUKOE SPANCOAHCKO20 060poma, mosapos,
pabom u yciye He 060poOmMoCnocoOHbl, a eciu U 0O0POMOCNOCOOHbl, MO C ONPedeleHHbIMU VC-
nosusmu. B cmamve npeonazaemcsa ymouHums noHAmMuUsA npedocmasienue, nepeoaid, nepexoo
1O OMHOULEHUIO K UCKTIOUUMENbHBIM NPABAM HA 00bEeKMbl UHMENLIEKMYalbHOU COOCMBEHHOCTU.
IIpu smom Heob6x00uUMO 06pamume HUMAHUE HA MO, YMO CNEYUDUKA UCKTIOUUMETbHO20 NPAsa
cocmoum 6 e20 COOEPHCAHUU U BOIMONCHOCHU NPEOOCMABIAMb U Nepedasams e20 Kak NOIHO-
cmoro, mak u wacmuyro [1, C. 53].

Knrwoueswvie cnosa: o6opomocnocobnocmo, epaxcoanckuii 00opom, npedocmasgienue UCKuio-
YUMENbHBIX NPAB, Nepeoaya UCKIIOUUMENbHBIX NPas, nepexo0 UCKIIOUUMENIbHbIX npas, asmop-
CKULL 002080p, TUYEHZUOHHBIL 002080D, 88edeHUe 8 000POm, NPasoodIadamers.
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Introduction

Objects of intellectual property rights have
firmly taken their place in civil circulation,
exclusive rights to them are absolute and can
be the subject of transactions. Their importance
is becoming more and more relevant every day
due to the processes of widespread introduction
of technologies in almost all areas of public
relations, the creation of “smart” cities in
Kazakhstan, and the commercialization of
the results of creative activity. The issues of
transferability of intellectual property objects
and exclusive rights to them have always
aroused scientific interest.

Materials and Methods

The article was prepared using general and
particular methods of scientific knowledge:
dialectical, formal-logical, systemic,
comparative-legal, technical-legal, etc. During
the study, the works of Ukrainian and Russian
scientists on civil law issues were studied,
as well as the legislation of the Republic of
Kazakhstan.

Results and discussion

There is no clear definition of negotiability
in the legislation of the Republic of Kazakh-
stan. According to paragraph 1 of Art. 116 of
the Civil Code (hereinafter referred to as the
Civil Code) of the Republic of Kazakhstan, ob-
jects of civil rights can be freely alienated or
transferred from one person to another in the
order of universal succession (inheritance, reor-
ganization of a legal entity) or in another way, if
they are not withdrawn from circulation or are
not limited in circulation'. From this it follows
that negotiability lies in the possibility of alien-
ation or transfer of the object of rights from one
person to another on various grounds, which
characterizes the dynamics of legal relations.

S.A. Slipchenko, studying the turnover of
objects of personal non-property rights, writes
that the turnover of objects of civil law indicates
their ability to participate in processes leading
to the dynamics of civil legal relations, and not
only in static relations, that is, belonging and
alienation [2, p. 69].

As you know, there are two types of rights to

DOI: 10.52026/2788-5291 2023 72 1 72

objects of intellectual property rights: personal
non-property rights and exclusive rights (which
are one of the types of property rights).

According to S.A. Slipchenko, that there is
no doubt that the results of creative intellectu-
al property are inalienable due to their natural
properties. Therefore, it seems inappropriate to
establish the degree of civil negotiability [1, p.
72-73]. The author refers to Part 4 of Art. 129
of the Civil Code of the Russian Federation,
which states that the results of intellectual ac-
tivity and means of individualization equated to
them (Article 1225) cannot be alienated or oth-
erwise transferred from one person to another?.
In this sense, the position of S.A. Slipchenko is
interesting in that the author divides objects that
are incapable of turnover due to their inalien-
ability from the subject, and objects that are
capable of free circulation, that is, detachable.
According to the author, in order to establish or
determine the ability of objects of civil law to
participate in civil circulation, it is necessary to
first determine their natural properties, that is,
to establish whether they are separable from the
subject, whether they have a natural turnover
[2, p. 73-74].

There are no such restrictions in the legisla-
tion of Kazakhstan regarding the circulation of
the results of creative intellectual property. P. 2
Art. 116 of the Civil Code of the Republic of
Kazakhstan contains that the types of property,
the alienation of which is not allowed (with-
drawn from circulation), must be directly indi-
cated in the laws®. And the results of creative
intellectual activity do not belong to this cate-
gory, but for some means of individualization,
prohibitions and restrictions on turnover are
provided, for example, in paragraph 1 of Art.
21 of the Law of the Republic of Kazakhstan
“On Trademarks” states that the transfer of the
exclusive right to a trademark is not allowed if
it may cause misleading about the product or its
manufacturer, further in paragraph 4 of Art. 37
of the Law of the Republic of Kazakhstan “On
Trademarks” states that alienation, other trans-
actions on the assignment of the right to use a
geographical indication and an appellation of
origin of goods and the granting of the right to
use a geographical indication and an appellation

" Civil Code of the Republic of Kazakhstan (General Part), adopted by the Supreme Council of the Republic of Kazakhstan on
December 27, 1994 // https://online.zakon.kz/Document/?doc_id=1017157#activate_doc=2 Date of application 07.11.2022

2 Civil Code of the Russian Federation (Civil Code of the Russian Federation) of November 30, 1994 N 51-FZ // http.//www.
consultant.ru/document/cons_doc_LAW 5142/a761099a7fed45b3alad93f103041dec5d760a72/. Date of application 07.11.2022
3 Civil Code of the Russian Federation (Civil Code of the Russian Federation) of November 30, 1994 N 51-FZ // http.//www.
consultant.ru/document/cons_doc_LAW 5142/a761099a7fed45b3alad93f103041dec5d760a72/. Date of application 07.11.2022
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of origin on the basis of a license agreement are
not allowed. Considering the ideal nature of
this object, it cannot be said that the result of
intellectual activity itself is transferable, rather
it is about the transferability of exclusive rights.

The question is from what moment these
rights arise, otherwise if there are no rights,
since it is required to fix the ownership of in-
tellectual property objects by a certain subject,
then there is no transferability object. In accor-
dance with Art. 962 of the Civil Code of the
Republic of Kazakhstan, rights to objects of
intellectual property arise by virtue of the fact
of their creation or as a result of the provision
of legal protection by an authorized state body
in cases and in the manner provided for by the
Civil Code of the Republic of Kazakhstan and
other legislative acts. For example, in accor-
dance with Art. 9 and 35 of the Law of the Re-
public of Kazakhstan dated June 10, 1996 No.
6-1 “On Copyright and Related Rights” (herein-
after referred to as the Law of the Republic of
Kazakhstan On Copyright), copyright in a work
of science, literature and art arises by virtue of
the fact of its creation, for the emergence and
exercise of copyright registration of the work,
other special design of the work or compliance
with any formalities is not required, copyright
in a work of science, literature and art arises by
virtue of the fact of its creation. For the emer-
gence and exercise of related rights, no formal-
ities are required either.

Exclusive rights to trademarks in accordance
with Art. 4 of the Law of the Republic of Ka-
zakhstan dated July 26, 1999 No. 456-1 “On
Trademarks, Service Marks, Geographical In-
dications and Appellations of Origin of Goods”
(hereinafter - LRK “On Trademarks™) arise
from the date of registration of a trademark in
the State Register of Trademarks . In accor-
dance with Art. 37 of the Law of the Republic
of Kazakhstan “On Trademarks”, the owner of
the right to use a geographical indication and
an appellation of origin of goods has the right
to use them. The right to use a geographical in-
dication and an appellation of origin arises from
its owner from the date of registration of the
right to use them in the State Register of Geo-
graphical Indications and the State Register of
Appellations of Origin®.

As for the objects of patent law, in accor-
dance with Art. 5 of the Patent Law of the Re-
public of Kazakhstan, a patent for objects of
patent law is valid from the date of filing an ap-
plication with an expert organization in case of
receiving a title of protection and registration
in the relevant state register in accordance with
Art. 25 of the Patent Law of the Republic of
Kazakhstan®.

According to Art. 3 of the Law of the Re-
public of Kazakhstan dated July 13, 1999 No.
422-1 “On the Protection of Breeding Achieve-
ments” (hereinafter referred to as the Law of
Kazakhstan “On the Protection of Breeding
Achievements”), a patent for plant varieties and
animal breeds is valid from the date of filing an
application with an expert organization in case
of receiving a title of protection and registration
in the relevant state register®.

As provided in Art. 13 of the Law of the Re-
public of Kazakhstan dated June 29, 2001 No.
217-I1 “On the legal protection of topologies
of integrated circuits” (hereinafter - LRK “On
TIMS”), the exclusive right to a topology is
valid from the date of its registration of the to-
pology or from the documented date of the first
use in any country of the world of this topology
or an integrated circuit with this topology’.

Thus, exclusive rights to intellectual prop-
erty objects can only be transferable from a
certain moment: from the moment of the fact
of the creation of the object or from the mo-
ment of granting legal protection to the ob-
ject in the form of titles of protection (patents,
certificates). This indicates the specificity of
the transferability of these rights. Personal
non-property rights to the results of intellectual
creative activity are not granted, transferred or
transferred, not alienated, they belong only to
an individual whose creative work created this
or that object, i.e. author, inventor, breeder, i.e.
these rights are non-transferable in accordance
with Art. 963 of the Civil Code of the Republic
of Kazakhstan. And this may characterize per-
sonal non-property rights and are absolute.

Due to the fact that exclusive rights can
be negotiable and act as the subject of rela-
tive legal relations, however, before entering
into circulation, exclusive rights, like personal
non-property rights, are also absolute rights.

* Law of the Republic of Kazakhstan on trademarks, service marks and apellations of origin dated July 26, 1999, Ne 456-1//
https://online.zakon.kz/Document/?doc_id=1033141#activate_doc=2. Date of application 07.11.2022
’ Patent Law of the Republic of Kazakhstan (July 16, 1999, Ne427-1)// https://online.zakon.kz/Document/?doc_id=1032064#activate_

doc=2. Date of application

¢ Law of the Republic of Kazakhstan on the protection of selection achievements dated July 13, 1999, Ne 422-1 // https://online.
zakon.kz/Document/?doc_id=1033151#activate_doc=2. Date of application 07.11.2022

7 Law of the Republic of Kazakhstan dated June 29, 2001 No. 217-II “On the legal protection of topologies of integrated circuits"//
https://online.zakon.kz/Document/?doc_id=1023841&sub_id=130000&pos=167,-37#pos=167 Date of application 07.11.2022
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As a rule, exclusive rights are negotiable, al-
though there are exceptions. In this regard, it is
necessary to deal with the concepts of granting,
transferring, transferring in relation to exclu-
sive rights to objects of intellectual property. In
accordance with paragraph 1 of Art. 965 of the
Civil Code of the Republic of Kazakhstan, ex-
clusive rights to an object of intellectual prop-
erty, unless otherwise provided by this Code
or other legislative acts, may be transferred by
their right holder in whole or in part under an
agreement to another person, and also pass in
the order of universal succession by inheritance
and as a result of the reorganization of a legal
entity - copyright holder®.

According to paragraph 1 of Art. 30 of the
Law of the Republic of Kazakhstan On Copy-
right, copyrights are transferred under copyright
agreements and in the order of inheritance’.

In accordance with paragraph 1 of Art. 31
of the Law of the Republic of Kazakhstan On
Copyright, the property rights of the author
specified in Article 16 of the Law may be as-
signed in whole or in part, and may also be
transferred for use under an author’s agreement
on the transfer of exclusive rights or under an
author’s agreement on the transfer of non-ex-
clusive rights'.

According to paragraph 1 of Art. 11-1 of
the Patent Law of the Republic of Kazakhstan,
the patent owner has the right to transfer his
exclusive right to an object of industrial prop-
erty to another individual or legal entity under
an assignment agreement'!. The right to use
an industrial property object is granted on the
basis of a license agreement. According to Art.
16 of the Law “On the Protection of Selection
Achievements” the right to apply for and ob-
tain a patent for a selection achievement, the
exclusive right to use a selection achievement,
as well as to remuneration and income from its
use are inherited or by succession'?.

As follows from the content of Art. 18 of the
Law “On the Protection of Selection Achieve-
ments” granting the right to use a selection
achievement is carried out on the basis of a

license agreement. According to Art. 8 of the
Law of the Republic of Kazakhstan on TIMS,
the exclusive right to a topology can be trans-
ferred in whole or in part to another person un-
der an agreement, and also passes in the order
of universal succession by inheritance and as
a result of the reorganization of a legal entity
- the right holder. Under a license agreement,
the copyright holder (licensor) grants the other
party (licensee) the right to temporarily use the
topology in a certain way"?.

In accordance with paragraph 1 of Art. 21
of the Law of the Republic of Kazakhstan “On
Trademarks”, the exclusive right to a trademark
in respect of all goods (services) or part thereof
may be transferred under an assignment agree-
ment. The transfer of the exclusive right to a
trademark is not allowed if it may cause mis-
leading about the product or its manufacturer'.

It 1s obvious that in the legislation of the
Republic of Kazakhstan there is no single
approach to the concepts of “presentation”,
“transfer”, “transition”. Thus, the provision
should be understood as the conclusion of a
license agreement or other mixed agreement,
according to which, for a certain period, the
right to use is fully or partially granted to the
licensee, while the exclusive right is retained by
the licensor, i.e. the right holder is the licensor,
and depending on the type of license (license
agreement), the right holder retains or does not
retain the right to use his intellectual property
object simultaneously with the licensee, i.e.
this is a feature of contracts for the granting
of the right to use. And the transfer should be
understood as the change of the right holder
in whole or in part, that is, the alienation of
exclusive rights on the basis of an assignment
agreement or other mixed agreement, under
which the change of the right holder takes place
in whole or in part. Transition means both in
the theory of civil law and in legislation the
inheritance of rights, incl. exclusive right.

In the legal literature they write that the
transfer of the property of a deceased citizen
in the order of succession to other persons

8 Civil Code of the Republic of Kazakhstan (Special part) (1 July, 1999. Ne 409-1, has been amended by the 2012) // https.//online.
zakon.kz/Document/?doc_id=1049893#activate_doc=2 7 [Jama obpawenus 07.11.2022

? Law of the Republic of Kazakhstan dated June 10, 1996 No. 6-1 “On Copyright and Related Rights"// https://online.zakon.kz/
Document/?doc_id=1005798&pos=486,-56#pos=486,-56. Date of application 07.11.2022

10" There

n Patent Law of the Republic of Kazakhstan (July 16, 1999, Ne 427-1)// hittps://online.zakon.kz/Document/?doc_

id=1032064#activate_doc=2. Date of application 07.11.2022

2" Law of the Republic of Kazakhstan on the protection of selection achievements dated July 13, 1999, Ne 422-1 // https://online.
zakon.kz/Document/?doc_id=1033151#activate_doc=2. Date of application 07.11.2022

B Law of the Republic of Kazakhstan dated June 29, 2001 No. 217-1I “On the legal protection of topologies of integrated circuits”//
https://online.zakon.kz/Document/?doc_id=1023841&sub_id=130000&pos=167;-37#pos=167 Date of application 07.11.2022
4 Law of the Republic of Kazakhstan on trademarks, service marks and apellations of origin dated July 26, 1999, Ne 456-1//
https://online.zakon.kz/Document/?doc_id=1033141#activate_doc=2. Date of application 07.11.2022
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means that in the remaining legal relations the
subject of rights to property is replaced, while
the rights and obligations of the successor (heir)
legally depend on the rights and obligations of
the predecessor (testator) [3, p. 14].

At the same time, it is not clear whether ex-
clusive rights are transferred in full or in part
during inheritance. Thus, the granting and
transfer of exclusive rights mean contractual
methods of transferability, and the transfer of
an exclusive right can mean a change in the
right holder by a transaction (testament) or by
law. Inconsistencies also take place in terms of
license and copyright agreements. According
to Art. 966 of the Civil Code of the Republic
of Kazakhstan, under a license agreement, the
party that has the exclusive right to the result of
intellectual creative activity or to the means of
individualization (the licensor) grants the other
party (the licensee) the right to temporarily use
the corresponding object of intellectual proper-
ty in a certain way. In accordance with para-
graphs. 5) art. 1 of the Law on Copyright, an
author’s agreement is an agreement, the subject
of which is the transfer of property rights to the
use of one or more objects of copyright. The
author’s agreement is a kind of license agree-
ment °.

An author’s agreement is an agreement on
the use of a work of science, literature and art,
concluded by a co-author or his successors, as
a result of which, for a fee, exclusive rights to
works are granted, the provision of which is
not prohibited by law [4, p. 66]. The confu-
sion in the Law of the Republic of Kazakhstan
On Copyright is that if the author’s agreement
refers to a type of license agreement, then the
term provision should be used, but the legisla-
tor in the Law of the Republic of Kazakhstan
On Copyright did not take into account the
changes that were introduced in 2018. In this
regard, we consider it necessary to amend the
provisions of the Law of the Republic of Ka-
zakhstan On Copyright regarding the concept
of an author’s contract. In turn, the term “trans-
fer” in the Law of the Republic of Kazakhstan
On Copyright should be applied to an assign-
ment agreement, that is, the alienation of an ex-
clusive right, in which there is a change in the
owner of exclusive rights in whole or in part. At
the same time, it is necessary to pay attention to
the fact that the specificity of exclusive rights

lies in its content. The content of the powers of
exclusive rights depends on the object of intel-
lectual property. So, according to paragraphs.1,
paragraphs. 9 st. 1 of the Law of the Repub-
lic of Kazakhstan “On Trademarks” exclusive
right - the owner’s property right to use a trade-
mark or an appellation of origin of goods in any
way at his discretion; the use of a trademark,
geographical indication and appellation of or-
igin means the placement of a trademark, geo-
graphical indication and appellation of origin
on goods and in the provision of services for
which they are protected, on their packaging,
production, use, import, storage, offer for sale,
sale of goods with a trademark, geographical
indication and appellation of origin of goods,
use in signboards, advertising, printed materials
or other business documentation, as well as oth-
er introduction of them into circulation's.
According to paragraph 2 of Art. 19 of the
Law of Kazakhstan “On Trademarks”, proof of
the use of a trademark is considered to be its use
on the goods for which it is registered and (or)
their packaging by the owner of the trademark
or a person to whom such a right has been trans-
ferred or granted on the basis of an agreement
in accordance with paragraphs 1 and 2 Article
21 of the Law of the Republic of Kazakhstan
“On Trademarks”. The use of a trademark may
be recognized as the manufacture, importation,
storage, offer for sale, sale of goods bearing the
trademark, its use in advertising, signboards,
printed publications, on official forms, in other
business documentation, as well as in a domain
name, transfer of the right to trademark, includ-
ing when demonstrating goods at exhibitions
held in the Republic of Kazakhstan, as well as
other introduction of it into circulation'”.
Considering further the issue of the pow-
ers of the exclusive right to selection achieve-
ments, according to Art. 14 of the Law of the
Republic of Kazakhstan “On the Protection of
Selection Achievements”, the patent holder has
the exclusive right to use the selection achieve-
ment, if such use does not violate the rights of
other patent holders. The permission of the pat-
ent owner is required for the following actions
in relation to a selection achievement: produc-
tion or reproduction (multiplication); bringing
seeds to sowing conditions for propagation
purposes; offer for sale; sale or other types of
sale; export from the territory of the Republic

5 Law of the Republic of Kazakhstan dated June 10, 1996 No. 6-1 “On Copyright and Related Rights"// https://online.zakon.kz/
Document/?doc_id=1005798&pos=486,-56#pos=486,-56. Date of application 07.11.2022

16 Law of the Republic of Kazakhstan on trademarks, service marks and apellations of origin dated July 26, 1999, Ne 456-1//
https://online.zakon.kz/Document/?doc_id=1033141#activate_doc=2. Date of application 07.11.2022
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of Kazakhstan; import into the territory of the
Republic of Kazakhstan; storage for the above
purposes. The right of the patent holder also ex-
tends to plant material, marketable animals that
were produced from seeds, from breeding ani-
mals, introduced into civil circulation without
the permission of the patent holder. The exclu-
sive right of the patent owner applies to seeds
of a variety and breeding material of a breed
of selection achievements that: 1) substantial-
ly inherit the characteristics of the selection
achievements, unless these selection achieve-
ments themselves inherit the characteristics of
another selection achievement; 2) do not clear-
ly differ from the selection achievement; 3) the
reproduction of which requires the repeated use
of a selection achievement'®.

The legislation of the Republic of Kazakh-
stan also provides for provisions regarding
objects of related rights. According to Art. 37
of the Law of the Republic of Kazakhstan On
Copyright, the exclusive rights of a performer
to use a performance or production mean the
right to allow or prohibit the following actions:
to record a previously unrecorded performance
or production; reproduce directly or indirectly
a recording of a performance or production in
any form; broadcast, communicate to the pub-
lic by cable, or communicate to the public a
performance or production without using a re-
cording of the performance or production; to
broadcast, communicate to the public by cable,
or make available to the public a recording of
a performance or production; to rent (lease) a
phonogram published for commercial purpos-
es, on which a performance or production with
the participation of the performer is recorded.
This right, when concluding a contract for re-
cording a performance on a phonogram, shall
pass to the producer of the phonogram. At the
same time, the performer retains the right to re-
muneration for renting (renting) copies of such
a phonogram®’,

In accordance with Art. 38 of the Law of
the Republic of Kazakhstan On Copyright,
exclusive rights to use a phonogram mean the
right to exercise, permit or prohibit the follow-
ing actions: reproduce the phonogram directly
and indirectly and in any form; distribute the
original and copies of the phonogram, includ-
ing imports, through sale or other transfer of

ownership; rent a phonogram (rent) even after
its distribution, carried out by the producer of
the phonogram or with his permission; alter or
in any way process the phonogram; bring the
phonogram to the public. According to Art. 40
of the Law of the Republic of Kazakhstan On
the Copyright of an on-air and (or) cable broad-
casting organization in relation to its transmis-
sion has exclusive rights to use in any form
and give permission to use the transmission,
including the right to receive remuneration for
granting such permission. Exclusive rights to
use a broadcast mean the right to carry out, al-
low or prohibit the following actions: broadcast
the broadcast; communicate the program to the
public by cable or broadcast the program; re-
cord transmission; play a recording of the pro-
gram; communicate the program to the public
in places with a paid entrance; bring a message
to the public®.

According to Art. 1 ZRK “On TIMS” the ex-
clusive right to a topology is the property right
of the right holder to use the topology in any
way at its discretion, and the use of the topol-
ogy means the use, importation, offer for sale,
sale or other introduction of the topology, an
integrated circuit with this topology or a prod-
uct that includes such an integrated circuit, into
civil circulation, carried out for commercial
purposes. Thus, it is necessary to understand
the essence and content of the exclusive right
(scope of authority) to a particular intellectual
property object, since the terms of the contract,
transactions in accordance with which exclu-
sive rights are granted, transferred or trans-
ferred depend on this. It should be noted that
according to Art. 964, 965 of the Civil Code
of the Republic of Kazakhstan, it is possible to
transfer, grant or transfer in whole or in part,
which once again emphasizes the specifics of
the tradability of exclusive rights to intellectu-
al property. Unlike the right of ownership (one
of the rights in rem), which is indefinite, exclu-
sive rights to objects of intellectual property are
valid for a certain time, that is, they are of an
urgent nature. In accordance with Art. 28 of the
Law of the Republic of Kazakhstan On Copy-
right, copyright is valid throughout the life of
the author and seventy years after his death?'.

In accordance with Art. 42 of the Law of the
Republic of Kazakhstan On Copyright Law,

8 Law of the Republic of Kazakhstan on the protection of selection achievements dated July 13, 1999, Ne 422-1// https://online.
zakon.kz/Document/?doc_id=1033151#activate_doc=2. Date of application 07.11.2022

¥ Law of the Republic of Kazakhstan dated June 10, 1996 No. 6-1 “On Copyright and Related Rights”// https://online.zakon.kz/
Document/?doc_id=1005798&pos=486,-56#pos=486,-56. Date of application 07.11.2022

20 There.
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the exclusive rights of the performer are val-
id for seventy years after the first performance
or staging. The exclusive rights of the produc-
er of a phonogram are valid for seventy years
after the first publication of the phonogram or
for seventy years after its first recording, if the
phonogram was not published within this peri-
od. The exclusive rights of a broadcasting or-
ganization shall be valid for seventy years after
the first broadcast by such an organization. The
exclusive rights of a cable broadcasting orga-
nization shall be valid for seventy years after
the first communication to the public by such
organization by cable.>.

According to Art. 15 of the Law of the Re-
public of Kazakhstan “On Trademarks” the reg-
istration of a trademark is valid for ten years
from the date of filing the application, the valid-
ity of the registration of a trademark is extend-
ed each time for ten years at the request of the
owner, filed during the last year of its validity.
According to Art. 34 “On Trademarks” regis-
tration: 1) a geographical indication is valid
indefinitely, subject to the preservation of a cer-
tain quality, reputation or other characteristics
of the product, which are largely related to its
geographical origin; 2) the appellation of origin
of the goods is valid indefinitely, provided that
the special properties of the goods produced in
the territory of the specified geographical object
are preserved. The right to use a geographical
indication and an appellation of origin is valid
for ten years from the date of filing an applica-
tion with an expert organization®.

According to Art. 5 of the Patent Law of the
Republic of Kazakhstan, a patent for an inven-
tion is valid for twenty years from the date of
filing the application. A utility model patent is
valid for five years from the filing date of the
application. Its validity may be extended at the
request of the patent holder, but not more than
for three years. A patent for an industrial design
is valid for ten years from the date of filing the
application. Its validity can be extended every
time at the request of the patent owner for five
years. In this case, the total duration of the pat-
ent should not exceed twenty-five years from
the date of filing the application®.

22 There.

According to Art. 13 ZRK “On TIMS” the
exclusive right to the topology is valid for ten
years, starting from the date of registration of
the topology. If the registration of the topolo-
gy was not carried out, the specified ten-year
period is calculated from the documented date
of the first use in any country of the world of
this topology or an integrated circuit with this
topology®. Needless to say, for such an object,
the term of protection is too long. According to
Art. 3 of the Law of the Republic of Kazakhstan
“On the Protection of Selection Achievements”,
a patent certifies the exclusive right of the pat-
ent holder to use the selection achievement. The
validity period of a patent for plant varieties is
25 years, for animal breeds - 30 years, for va-
rieties of grapes, ornamental tree, fruit and for-
est crops, including their rootstocks, is 35 years
from the date of filing an application with an
expert organization. The term of a patent may
be extended at the request of the patent owner,
taking into account the payment made for each
year of renewal, but not more than ten years.?.

Thus, exclusive rights have their own period
of wvalidity, provided for in the legislation of
the Republic of Kazakhstan and, therefore,
can only be negotiable for a certain time. It
is reflected that the classical understanding of
the turnover of objects of intellectual property
implies a combination of turnover of rights and
tangible carriers [5, p. 24]. According to M. A.
Astakhova, turnover of rights to the protected
results of intellectual activity is a process of
transfer of negotiable rights implemented within
the grounds and methods directly provided by
law or not prohibited by it, due to which there
is a permanent or temporary change of right
holders. The structural elements of the process
under consideration are: rights to the protected
results of intellectual activity - objects of
turnover; persons, whose volitional actions lead
to the transfer of rights - subjects of turnover;
a set of volitional actions, The set of volitional
actions resulting in the transfer of rights - the
mechanism of turnover [6, p. 8].

Conclusion
Thus, when considering the issue of the
transferability of exclusive rights, one should

3 Law of the Republic of Kazakhstan on trademarks, service marks and apellations of origin dated July 26, 1999, Ne 456-1//
https://online.zakon.kz/Document/?doc_id=1033141#activate_doc=2. Date of application 07.11.2022

2 Patent Law of the Republic of Kazakhstan (July 16, 1999, Ne 427-1)// https://online.zakon.kz/Document/?doc_

id=1032064#activate_doc=2. Date of application 07.11.2022

2 Law of the Republic of Kazakhstan dated June 29, 2001 No. 217-II “On the legal protection of topologies of integrated circuits ”’//
https://online.zakon.kz/Document/?doc_id=1023841&sub_id=130000&pos=167;-37#pos=167. Date of application 07.11.2022

2 Law of the Republic of Kazakhstan on the protection of selection achievements dated July 13, 1999, Ne 422-1 // https://online.
zakon.kz/Document/?doc_id=1033151#activate_doc=2. Date of application 07.11.2022
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take into account the specifics of these rights: the
moment of introduction into civil circulation, the
content of the exclusive right, the divisibility of
the exclusive right, the limitation of exclusive
rights by the terms and territory of validity, and
also by the fact that not all exclusive rights are

emphasize the specifics of the transferability of
rights to objects of intellectual activity, their
difference from other rights. Obviously, the
legislator himself is not always able to achieve
a uniform application of terms in relation to
objects of intellectual property, since there are

still certain inconsistencies and confusion in
certain provisions of regulatory legal acts.

transferable, and if they are negotiable, then with
certain conditions. All these features once again
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