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Abstract. The Center for legal monitoring of the Republican State Enterprise on the REM «The Institute of Legislation and Legal Information of the Republic of Kazakhstan» is conducting fundamental and applied scientific research on the topic: «Scientific support of legislative activity in the Republic of Kazakhstan».
Within the framework of this research, the issues on the development of specific proposals for improving the legislation are being considered, which should contribute to the implementation of the legal policy of the Republic of Kazakhstan.

Currently, the Republic of Kazakhstan is working on implementation of the Addresses of the First President of the Republic of Kazakhstan - Elbasy N. A. Nazarbayev «Strategies-2050: a new political course of the established state» and «The third modernization of Kazakhstan: global competitiveness», as well as the Address of the President of the Republic of Kazakhstan Kassym-Jomart Tokayev «Kazakhstan in a new reality: time for action» dated September 1, 2020. As part of this work, the Government of the Republic of Kazakhstan is carrying out large-scale work on the development of legislation in various areas of legal regulation.

In order to provide legal support for the work of the Government of the Republic of Kazakhstan, as well as to ensure practical implementation of instructions of the Head of State and the Elbasy, it is necessary to work out the issue of scientific support for legislative activity in the Republic of Kazakhstan.

This article is devoted to the analysis of effectiveness of the Law of the Republic of Kazakhstan dated June 24, 2002 No. 330-II «On complex entrepreneurial license (franchising)» for the presence of shortcomings, contradictions, inconsistencies, gaps, as well as the issue of expediency of its operation.
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Аннотация. «Қазақстан Республикасының Заңнама және құқықтық ақпарат институты» ШЖҚ РМК Құқықтық мониторинг орталығы «Қазақстан Республикасында заң жобалау қызметін ғылыми қамтамасыз ету» тақырыбы бойынша іргелі және қолданбалы ғылыми зерттеу жүргізуде.

Осы зерттеу шеңберінде Қазақстан Республикасының құқықтық саясатын іске асыруға ықпал етуі тиіс заңнаманы жетілдіру бойынша нақты ұсыныстар әзірлеу жөніндегі мәселелер қаралады.

Қазіргі уақытта Қазақстан Республикасында Қазақстан Республикасының Тұңғыш Президенті - Елбасы Н.Ә. Назарбаевтың «Стратегия-2050: қалыптасқан мемлекеттің жаңа саяси бағыты» және «Қазақстанның Үшінші жаңғыруы: жаһандық бәсекеге қабілеттілік» Жолдауларын, сондай-ақ Қазақстан Республикасының Президенті Қасым-Жомарт Тоқаевтың 2020 жылғы 1 қыркүйектегі «Қазақстан Жаңа нақты ахуалда: іс-қимыл уақыты» Жолдауын іске асыру бойынша жұмыстар жүргізілуде. Осы жұмыс шеңберінде Қазақстан Республикасының Үкіметі құқықтық реттеудің әртүрлі салаларындағы заңнаманы дамыту бойынша ауқымды жұмыс жүргізуде.

Қазақстан Республикасы Үкіметінің жұмысына құқықтық қолдау көрсету, сондай-ақ Мемлекет басшысы мен Елбасы тапсырмаларының іс жүзінде іске асырылуын қамтамасыз ету мақсатында Қазақстан Республикасында заң жобалау қызметін ғылыми қамтамасыз ету мәселесін пысықтау қажет.
Бұл мақала Қазақстан Республикасының 2002 жылғы 24 маусымдағы № 330-II «Кешенді кәсіпкерлік лицензия (франчайзинг) туралы» Заңының кемшіліктердің, қайшылықтардың, сәйкессіздіктердің, олқылықтардың бар-жоғы тұрғысынан тиімділігін, сондай-ақ оның қолданылуының орындылығы туралы мәселені талдауға арналған. 

Түйін сөздер: нормативтік құқықтық актілердің қоғамдық мониторингі, Қазақстан Республикасының франчайзинг туралы Заңының тиімділігін талдау, Қазақстан Республикасындағы кешенді кәсіпкерлік лицензияның кемшіліктері, құқықтық мониторинг. 
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Аннотация. Центром правового мониторинга РГП на ПХВ «Институт законодательства и правовой информации Республики Казахстан» проводится фундаментальное и прикладное научное исследование по теме: «Научное обеспечение законопроектной деятельности в Республике Казахстан».

В рамках данного исследования рассматриваются вопросы по выработке конкретных предложений по совершенствованию законодательства, которые должны способствовать реализации правовой политики Республики Казахстан.

В настоящее время в Республике Казахстан проводится работа по реализации посланий Первого Президента Республики Казахстан - Елбасы Н.А. Назарбаева «Стратегии-2050: новый политический курс состоявшегося государства» и «Третья модернизация Казахстана: глобальная конкурентоспособность», а также послания Президента Республики Казахстан К.-Ж. Токаева «Казахстан в новой реальности: время действий» от 1 сентября 2020 года. В рамках этой работы Правительством Республики Казахстан ведется масштабная работа над развитием законодательства в различных сферах правового регулирования.

В целях оказания правовой поддержки работы Правительства Республики Казахстан, а также обеспечения практической реализации поручений Главы Государства и Елбасы, необходимо проработать вопрос научного обеспечения законопроектной деятельности в Республике Казахстан. 

Данная статья посвящена анализу эффективности Закона Республики Казахстан от 24 июня 2002 г. № 330-II «О комплексной предпринимательской лицензии (франчайзинге)» на предмет наличия недостатков, противоречий, несоответствий, пробелов, а также вопроса о целесообразности его действия. 
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Introduction. The Law of the Republic of Kazakhstan dated June 24, 2002 No. 330-II «On complex entrepreneurial license (franchising)» shall regulate the relations associated with the implementation of complex entrepreneurial license (franchising), determine the content of complex entrepreneurial license agreement and shall be aimed at the development and state support of franchising activities in the Republic of Kazakhstan.
The development of Kazakhstani franchising began even before the entry into force on July 1, 1999 of the Civil Code of the Republic of Kazakhstan (Special part), with the emergence of the Coca-Cola plant, opened under the sublicense of the Turkish licensor of the same name trademark. The plant was built in 1994, thus marking the beginning of the so-called «quality presence» of a foreign company in the form of opening its production in our country. Thus, the products of the famous beverage manufacturer became available not only in the form of traditional imports, but also as a national product, in the creation of which local employees of the company participate.
In the same year the 5-star hotel of international class - the «Rakhat Palace» Hotel appeared, first in Kazakhstan and Central Asia, which later became part of the international hotels chain of the franchise brand «Hayatt Regency».
Since the mid-90s, many branded stores/boutiques of fashionable clothes from international manufacturers were opened in the country through a franchise system. For example, the brand store «Adidas» can be noted, which appeared in Kazakhstan in the second half of the 90s.
Elements of franchising were evidently present in the sales scheme of the «Seimar» company products in the late 90s of the last century. The company's retail outlets in the form of stalls and car shops were designed according to a single corporate design, with the obligatory visual presence of the company's logo and trademark. The retail outlets were rented by independent entrepreneurs who acted as both dealers and franchisees of the parent company.
In December 1999, the Ankara hotel opened its doors, now a franchisee of the InterContinental hotel chain. Also in 1999 the first point of the international chain of ice cream parlors «Baskin Robbins» was opened in Almaty under a license
.
We also note that on May 11, 2017, the Association of legal entities was registered in the form of an association «Kazakhstan Franchising Association «KAZ FRANCH», which had five members
. It is one of the nineteen founders of the Association of legal entities «National economic chamber of Kazakhstan
«the  Union «Atameken», which, in turn, is the founder of the National chamber of entrepreneurs of the Republic of Kazakhstan «Atameken»
.
Even such a brief overview of emergence of franchising relations in Kazakhstan shows the need and significance of their legal regulation and their compliance with the strategic goals of the state in the matters of further development of entrepreneurship in the country.

Due to its specificity, there is hardly any reason to say that the analyzed Law directly affects the strategic goals of the state. Nevertheless, since it is directly related to entrepreneurship, the importance of franchising relations for the economy of our country should not be underestimated.
The main part. The Law of the Republic of Kazakhstan dated June 24, 2002 No. 330-II «On complex entrepreneurial license (franchising)»
 was developed and adopted in development of the provisions of Chapter 45 «Complex entrepreneurial license (franchising)» of the Civil Code of the Republic of Kazakhstan (Special part) dated July 1 1999 No. 409
.
At the same time, a number of its provisions duplicate the norms of the Civil Code, which cannot be recognized as justified. Moreover, since the Law in the «hierarchical ladder» is lower than the Code, it reflects the same controversial and even erroneous provisions that Kazakhstani researchers draw attention to [1, 2, 3].
As noted, the analyzed Law was developed in development of the provisions of Chapter 45 of the Civil Code of the Republic of Kazakhstan, while a number of provisions on complex entrepreneurial license (franchising) were reflected in the Entrepreneurial Code of the Republic of Kazakhstan dated October 29, 2015 No. 375-V
.
So, in accordance with part two of paragraph 3 of Article 169 of the Entrepreneurial Code of the Republic of Kazakhstan, the prohibitions established by part one of this paragraph do not apply to vertical agreements if the share of a market entity (entities) in one of the commodity markets under consideration does not exceed twenty percent, with the exception of vertical agreements when organizing and conducting purchases of goods and tenders or agreements that are public-private partnership agreements, including concession agreements, complex entrepreneurial license (franchising).
Also, it is established by subparagraph 3) of part two of paragraph 6 of Article 169 of the Entrepreneurial Code of the Republic of Kazakhstan that control means the ability of an individual or a legal entity to directly or indirectly (through a legal entity or through several legal entities) determine the decisions made by another legal entity by one or more of the following actions: < ... > obtaining the right to determine the conditions for conducting entrepreneurial activities of market subjects or to give these market subjects mandatory instructions in accordance with a public-private partnership contract, a comprehensive entrepreneurial license (franchising), a license contract or other agreement between the rightholder (a person authorized by the rightholder) and market subjects on the organization of goods sale under a trademark or other means of individualization of the rightholder.
In addition, the very concept of a complex entrepreneurial license (franchising) stipulated by subparagraph 2) of Article 1 of the analyzed Law raises objections: «this is an entrepreneurial activity in which the rightholder of a complex of exclusive rights provides it for use on a reimbursable basis to another person».
In fact, this is not the case.
The concept of entrepreneurial activity is contained in paragraph 1 of Article 10 of the Civil Code of the Republic of Kazakhstan
 and paragraph 1 of Article 2 of the Entrepreneurial Code of the Republic of Kazakhstan: entrepreneurship is an independent, initiative activity of citizens, repatriates and legal entities aimed at obtaining net income through the use of property, production, sale of goods, performance of works, provision of services, based on the right of private property (private entrepreneurship) or on the right of economic management or operational management of a state enterprise (state entrepreneurship). Entrepreneurial activity is carried out on behalf of, at the risk and under the property responsibility of the entrepreneur.
The complex entrepreneurial license (franchising) itself is not an activity, but a permit issued (granted) by the owner of the licensed complex on the basis of a written agreement to the other party (legal user) for its use. 

It should be noted that there are terminological errors in the Kazakh business practice of franchising relations. So, along with the term «franchising», the term «franchise» is often used. Indeed, in world practice, this is quite a normal phenomenon
. However, these terms are not used in the Civil Code of the Republic of Kazakhstan, therefore, shortcomings are identified in subparagraphs 3), 4) of Article 1, where the terms «franchisor» and «franchisee» are used as synonyms for the terms «complex licensor» and «complex licensee», respectively. 
So, according to paragraph 2-1 of Article 826 of the Civil Code of the Republic of Kazakhstan, a franchise means the exemption of the insurer from compensation for damage that does not exceed a certain amount provided for by the insurance conditions.

Also, there are frequent cases of interpretation of the term «license» in the sense that it takes place in the Law of the Republic of Kazakhstan dated May 16, 2014 No. 202-V «On Permits and Notifications».

It is noteworthy that the previously effective Law of the Republic of Kazakhstan on January 11, 2007 No. 214-III «On Licensing»
 directly contained a provision according to which that Law did not regulate relations related to the  issuance of licenses within the framework of a license agreement concluded between individuals and (or) legal entities (paragraph 2 of Article 1 of the Law).
According to subparagraph 6) of Article 1 of the current Law on permits and notifications, a license is a permit of the first category issued by the licensor to an individual or legal entity, as well as to a branch of a foreign legal entity which subject of activity is the provision of financial services, to carry out a licensed type of activity or a subspecies of a licensed type of activity associated with a high level of danger. In turn, subparagraph 15) of Article 1 of the Law on permits and notifications provides that a permit is a confirmation of the right of an individual or a legal entity, as well as a branch of a foreign legal entity, the subject of which is the provision of financial services, to carry out activities or actions (operations) carried out by licensing authorities through licensing or licensing procedures.
Thus, the «issuance (granting)» of a complex business license, which is carried out on the basis of a civil-legal contract, generates relations that are fundamentally different from administrative-legal relations with the participation of state licensing authorities.

Further, according to paragraph 1 of Article 12 of the analyzed Law, the parties to the complex business license agreement are the parties to the agreement and third parties. At the same time, under the agreement of the parties, third parties can be a licensed broker, an individual entrepreneur, banking, insurance and other organizations (paragraph 3 of Article 12 of the Law). However, the Civil Code of the Republic of Kazakhstan does not contain the concepts «party to the contract», «third parties to the contract». 
The term «participant» in the Civil Code of the Republic of Kazakhstan is used in relation to obligations. So, paragraphs 1, 2 of Article 270 of the Civil Code of the Republic of Kazakhstan established that the participants of the obligation are the parties (the debtor and the creditor) and third parties. The third parties are persons bound by obligations or other legal relationships with one of the parties to the obligation. Therefore, the Law allows for the obvious confusion of the concepts «contract» and «obligation».
As noted by G.A. Zhaylin, when determining third parties, one should take into account the content of Article 391 of the Civil Code of the Republic of Kazakhstan and not deviate from its norms. The named Article of the law does not take into account the established provisions. In accordance with Article 391 of the Civil Code of the Republic of Kazakhstan, a third party in a contract is a person in whose favor the implementation is performed under the contract in accordance with the agreement of the parties. The licensed broker, according to Article 13 of the Law of the Republic of Kazakhstan «On complex entrepreneurial license  (franchising)», acts both on its own behalf and at its own risk, and on behalf and at the risk of the licensor, licensee and other subjects of franchising relations. In the latter case, the licensed broker is clearly not the subject of franchising relationships. The usual representation will take place, and the franchising agreement will not generate independent legal consequences for the broker. The legal basis for his actions will be contracts of assignment concluded with the licensor or with the licensee. In the first case, the licensed broker is a participant, but not a third party. The legal basis for his actions shall be the contract of a commission with one or another party. That is, the broker will be a party to the franchising agreement concluded by it before transferring the rights and obligations to the licensor or licensee. The law also applies unilaterally to determining the legal status of banking, insurance and other organizations. These entities can become beneficiaries (third parties in the sense of Article 391 of the Civil Code of the Republic of Kazakhstan) only if there are appropriate prerequisites. In other cases, they will be the participants in accessory obligations (bank guarantee), independent obligations (contracts), if we are talking, for example, about franchising insurance. A similar situation will arise if the bank finances a complex licensee under the separate loan agreement. A lot of such options are possible [1].  

The inclusion of the licensor's brand name in the license complex following the Civil Code of the Republic of Kazakhstan and the possibility of its transfer to the licensee for use also requires a critical assessment. In particular, Article 38 of the Civil Code of the Republic of Kazakhstan establishes that a legal entity has its own name, which makes it possible to distinguish it from other legal entities. The name of a legal entity includes its name and an indication of its organizational-legal form. The name of a commercial organization is its brand name. The possibility of transferring the right to use a brand name shall also be allowed by other provisions of the Code (for example, Articles 125, 573, 1023).
The opinions expressed by the Kazakh authors on this issue are noteworthy. So, I.U. Zhanaydarov, speaking about the positive aspects of the franchising agreement, notes the following: «But there are also potentially negative aspects. The licensee acts in civil circulation under a false name and with other people's signs of individualization» [4]. 
However, in another work, he writes the opposite: «A complex licensee shall carry out its entrepreneurial activity on its own behalf. This means that the complex licensee, even when making transactions related to franchising activities, acts on its own behalf and must indicate that he is acting as a licensee, unless this clearly follows from the very context of transactions. The complex licensee has the right to use the brand name of the complex licensor only for the purpose of informing the consumer (advertising, signage, use next to the licensor's trademark, etc.) in the manner and way established by agreement of the complex entrepreneurial license» [5].
In the Commentary to the Civil Code of the Republic of Kazakhstan (Special part), I. U. Zhanaidarov does not consider the problematic aspects of this issue [6].
T.E. Kaudyrov analyzes this situation a little more flexible, with reservations. Let us also cite his position: «In the definition of this agreement in Article 896 of the Civil Code of the Republic of Kazakhstan, among the set of exclusive rights transferred by the licensor to the licensee under this agreement, the licensor's brand name is mentioned first. This is understandable, if we consider that the complex licensee of all numerous rights under the franchising agreement is primarily interested in the right to act in civil circulation after the conclusion of an agreement under the licensor’s name. And here we will again turn to the question of meaning of mandatory and additional terms of the brand name, since the licensee does not act under the full brand name of the licensor, but only using the most significant, original part of it» [7]. 
However, it seems that one should clearly distinguish between the concepts of «name» («brand name») and «name» of a legal entity. The first term is broader; it includes:

-
an indication to an organizational and legal form of a legal entity (this is a requirement not only of the Civil Code, but also of all legislative acts on certain forms of legal entities);

-
the actual name of a legal entity;

-
additional information, either required by the legislation, or determined by the founders, participants, but not contrary to the legislation.
In this regard, we assess as erroneous the situation in which the legislator provides the licensor with the opportunity to transfer the right to use its brand name in full to the licensee, including thereby indicating the organizational and legal form of the licensor, for its use in independent entrepreneurial activities by the licensee. 
Such an approach is not only capable of misleading consumers of goods (works, services) sold by the licensee, but also contradicts the very concept of a legal entity provided for in Article 33 of the Civil Code, which refers to the acquisition and carrying out of property and personal non-property rights and obligations on its own behalf  by a legal entity.
We believe that a legal entity, by virtue of its essence, objectively cannot enter into civil relations not on its own behalf (the institution of representation in this case cannot be considered as an exception, since the rights and obligations arise from the represented person in a transaction made by a representative (paragraph 2 of Article 163 of the Civil Code).

As I.V. Amirkhanova noted, «in relation to the Law under consideration, it must be said that the existing legal regime of a brand name does not allow it to be included in the license complex under a franchising agreement» [2].
Therefore, the subject of the franchising agreement may not be the brand name of a legal entity - the rightholder as a whole, but only its commercial designation, which has become the so – called «brand» - well-known, already «promoted» words or phrases that may form the name of the licensor or be part of it.
In addition, the error of the Law is the inclusion of a patent into the set of exclusive rights (license complex) (subparagraph 1) of Article 1 of the Law).

Patents for inventions, utility models and industrial designs shall be security documents and certify the priority, authorship and exclusive right to an object of industrial property, that is, they are not themselves the objects of exclusive rights.
Moreover, situations are possible when the subject of an agreement may not be the entire complex of exclusive rights belonging to the licensor, but only its individual objects. In this regard, in the Law and, accordingly, in the Civil Code, the subject of the franchising agreement should be expanded, providing for the possibility of granting the licensee also certain exclusive rights.
At the same time, subparagraph 7) of Article 1 of the analyzed Law determines that franchising activity is an entrepreneurial activity associated with the implementation of a complex entrepreneurial license agreement. However, the term «implementation of the contract» is not familiar to the law of obligations as a sub-branch of the civil law of the Republic of Kazakhstan; the exercise of rights is possible, but not a contract. In this regard, the word «implementation» is to be replaced by the word «fulfillment».
Further, the Law reveals the existence of a number of provisions that are not necessary. The examples of these shall be are:

1) Paragraph 2 of Article 3: «The legislation of the Republic of Kazakhstan in the field of entrepreneurship applies to the subjects of franchising relations - subjects of small entrepreneurship in the part not regulated by this Law». 
This circumstance seems obvious, as the indication contained in paragraph 1 of Article 3 of the Law that the subjects of franchising relations are individuals and legal entities.
2) Article 6 of the Law: «Harm caused to the subject of franchising relations as a result of issuance by state bodies of acts that do not comply with the legislation of the Republic of Kazakhstan, as well as as a result of illegal actions (inaction) of officials of these bodies, shall be subject to compensation in accordance with the civil legislation of the Republic of Kazakhstan».

This provision duplicates Article 922 of the Civil Code of the Republic of Kazakhstan.
3) Article 7 of the Law: «Control over franchising activities is carried out in accordance with the procedure established by the legislation of the Republic of Kazakhstan». This issue is regulated by Chapter 13 of the Code of the Republic of Kazakhstan dated October 29, 2015 No. 375-V «Entrepreneurial Code of the Republic of Kazakhstan».
4) Article 8 of the Law:

«1. The subjects of franchising relations shall have the right to get acquainted with regulatory legal acts, court decisions and other acts related to the implementation of a complex business license (franchising) in accordance with the procedure established by the legislation of the Republic of Kazakhstan.

2. State bodies and their officials that adopt normative legal acts on the state regulation of franchising relations shall be obliged to publish them in a periodical printed publication». 
The specified provisions directly follow from the requirements of paragraph 4 of Article 4 of the Constitution of the Republic of Kazakhstan
, which stipulates that official publication of normative legal acts concerning the rights, freedoms and obligations of citizens is a prerequisite for their application.

The procedure for publishing regulatory legal acts is regulated by Chapter 8 of the Law of the Republic of Kazakhstan dated April 6, 2016 No. 480-V «On Legal Acts».

In accordance with paragraphs 9, 10 of Article 19 of the Civil Procedure Code of the Republic of Kazakhstan No. 377-V dated October 31, 2015, judicial acts that have entered into legal force shall be published on the court's Internet resource and may be publicly discussed subject to the restrictions established by part two of this Article and other laws. Information about appeals received by the court in civil cases pending before the court shall be made public and brought to the attention of the participants in the process by posting this information on the official Internet resource of the court.
5) Subparagraphs 3), 4) of Article 14 of the Law, according to which the complex licensor shall have the right to act as a guarantor or surety in relation to the licensee to third parties; conclude other agreements with a complex licensee, in particular, act as a lessor in relation to him.

The licensor shall have the right to exercise these powers, regardless of whether they are provided for by the analyzed Law or not, by virtue of the very principle of freedom of contract, which is one of the most important one in the civil legislation of the Republic of Kazakhstan and directly provided for by a number of provisions of the Civil Code:
-
civil legislation is based on the recognition <…> freedom of contract <…> (paragraph 1 of Article 2);

-
citizens and legal entities <...> are free to establish their rights and obligations on the basis of an agreement and to determine any of its conditions not contradicting the legislation (paragraph 2 of Art. 2);

-
citizens and legal entities shall dispose of their civil rights, including the right to protection at their discretion (paragraph 1 of Article 8);
-
citizens and legal entities are free to conclude an agreement (paragraph 1 of Article 380);

-
the terms of the contract shall be determined at the discretion of the parties, unless the content of the relevant condition is prescribed by the legislation (part one, paragraph 1 of Article 382).

6) Paragraph 1 of Article 17 of the Law, which fully duplicates Article 899 of the Civil Code of the Republic of Kazakhstan.

7) Article 15 of the Law, with the exception of subparagraph 3), duplicating Article 898 of the Civil Code of the Republic of Kazakhstan.

At the same time, we note that the presence of subparagraph 3) of Art. 15 of the Law is also unnecessary. Thus, it stipulates that the complex licensor shall be obliged not to disclose confidential commercial information received from the licensee.

Firstly, a franchising agreement is aimed at providing the licensee with information that constitutes a commercial secret of the licensor, but not vice versa.

Secondly, commercial secrets are protected by Article 126 of the Civil Code of the Republic of Kazakhstan.
8) Article 21 of the Law, according to which accounting and financial reporting by subjects of franchising relations shall be carried out in accordance with the legislation of the Republic of Kazakhstan on accounting and financial reporting. At the same time, the Law of the Republic of Kazakhstan dated February 28, 2007 No. 234-III «On accounting and financial reporting»
 does not contain any special requirements in relation to franchising relations.

9) Articles 22 («State bodies, within the framework of their powers shall carry out control over compliance with the legislation on a complex entrepreneurial license (franchising)»), 23 («Persons who have violated the legislation on a complex entrepreneurial license (franchising) shall be liable in accordance with the legislative acts of the Republic Kazakhstan»), 24 («Disputes between the subjects of franchising relations shall be resolved in accordance with the legislation of the Republic of Kazakhstan «), only stating well-known provisions.

In addition, in accordance with subparagraph 5) of Article 14 of the Law, the complex licensor shall have the right to unilaterally terminate the contract of a complex entrepreneurial license and to recover from the complex licensee the losses incurred in case of his failure to fulfill the obligations provided for in subparagraph 5) of paragraph 2 of Article 17 of this Law.

In turn, subparagraph 5) of paragraph 2 of Article 17 of the Law establishes that, by agreement of the parties to a complex entrepreneurial license agreement, a complex licensee shall be obliged not to take actions aimed at transferring a set of exclusive rights granted under a complex entrepreneurial license agreement.
This provision poses at least two questions.

Firstly, it is obviously not clear what meaning is in it, in connection with which one has to conjecture the ideas of the developers. However, if we assume that we are talking about the possible conclusion of a sublicense agreement by a complex entrepreneurial licensee, then the Civil Code of the Republic of Kazakhstan resolves this issue in a fundamentally different way.
So, in accordance with paragraph 1 of Article 902 of the Civil Code of the Republic of Kazakhstan, an agreement of a complex entrepreneurial license may provide for the licensee's right to authorize the use of all or certain exclusive rights granted to him by other persons on the terms agreed by him with the licensor or specified in the agreement.

Thus, the licensee shall have the right to carry out actions aimed at transferring a complex of exclusive rights to third parties, only if this is allowed by an agreement with the licensor, that is, with his consent.
Secondly, universal grounds for termination of contracts are contained in Chapter 24 of the Civil Code of the Republic of Kazakhstan, and in this regard, there is no need to highlight one of them.

Other shortcomings are identified in Article 20 of the Law, where the term «enterprise» is repeatedly used. Considering that this term in the legislation of the Republic of Kazakhstan has an ambiguous nature (see, for example, Articles 102, 119, 493, 573 of the Civil Code of the Republic of Kazakhstan), as well as the meaning invested in it within the framework of the named Article of the Law, it is advisable to replace it with the word «entity». There is also one more remark. So, it is called «Types of complex entrepreneurial license (franchising)» and provides the following «types»:
1) complex entrepreneurial license (franchising) - workplace;

2) complex entrepreneurial license (franchising) of the enterprise;

3) conversion complex entrepreneurial license (franchising);

4) multiple complex entrepreneurial license (franchising); 
5) production complex entrepreneurial license (franchising);

6) commercial complex entrepreneurial license (franchising);

7) other types of complex entrepreneurial license (franchising).
It seems to us that this «specific classification» of complex entrepreneurial licenses is probably borrowed from foreign sources and is not filled with any legal content. In this case, we can only talk about the ways and forms of practical implementation (realization) by the parties of franchising relations, but not their legal component.
Moreover, the analysis showed that the Law did not find its reflection on a number of issues regulated by Chapter 45 of the Civil Code of the Republic of Kazakhstan: on the restrictive conditions of the contract, the liability of the licensor, sublicense, the validity of the franchising agreement. This circumstance, in combination with the above, raises a fundamental question about the expediency of existence of this Law.
Conclusion. Summarizing all of the above-mentioned, it indicates insignificant effectiveness. The indicated proposals and recommendations are aimed at further improving the legislation on franchising. Its individual shortcomings have been identified, and there is also expediency in raising the issue of repealing the analyzed Law. We believe it is correct to take measures to consolidate the norms of the analyzed Law and, for example, the Entrepreneurial Code, that is, to apply an approach in which sections of the consolidated laws on entrepreneurship, commercial activity, and so on are devoted to the regulation of franchising.
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